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BOOK  Fourth. 


Of  private  wrongs,    and  the  modes  of 

redrefs. 


Chapter  First. 

OF  REDRESS  OF  PRIVATE  WRONGS,   BY  OPERATION 
OF  LAW  AND  ACT  OF  THE  PARTIES. 


I 


N  the  foregoing  Books  we  have  treated  at  large  of  the  feveral 
rights  of  individuals.  This  has  laid  a  proper  foundation  for  the 
difcufllon  of  wrongs  or  injuries  :  which  are  defined  to  be  a  viola- 
tion or  deprivation  of  fuch  rights.  It  is  however  unneceflary  to 
go  into  a  minute  detail  of  the  feveral  injuries  by  which  the  rights 
of  mankind  are  affected  ;  becaufe  in  treating  of  rights,  it  became 
necefTary  in  fome  meafure  to  point  ;out  the  injuries  :  and  in  delinea- 
ting the  modes  of  rcdreffing  wrongs,  we  fludl  have  occafion  to 
enter  into  as  minute  an  explication  of  them,  as  can  he  ncceflary. 
It  would  be  impoffible  to  make  a  particular  defcrlption  of  every 
Wrong  that  a  perfon  might  fuftain  ;  we  muft  therefore  eflablifli 
general  principles,  and  then  detail  the  remedies  for  injuries  thai 
•ome  within  fuch  defcription. 

Mankind  are  entitled  to  reftitution  for  wrongs,  not  only  by  foit 
at  law,  but  in  fome  cafes  they  may  obtain  it  without  fuit.  Of  this  I 
treat  in  the  firft  place,  and  then  proceed  to  remedies  by  aftions  or 
foits  ;   which  is  the  great  objeft  of  legal  eftablifhments. 

I»  The  operation  of  law  in  two  li^inces  veds  a  perfon   with 
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the  power  of  obtaining  his  right.  Thefe  are  called  retainer  zn^ 
remitter,  a  Retainer,  is  where  a  perfon  makes  his  creditor  hi* 
executor,  or  where  the  creditor  obtains  letters  of  adniiniftration  : 
the  law  enables  the  executor  or  adininiftrator  in  fuch  cafes,  to  re- 
tain a  fiifncicncy  of  the  cftate  of  the  deceafed  in  their  hands  to 
pay  their  debts  ;  becaufe  they  cannot  fue  themfelves,  and  nuift  be 
without  remedy  unlefs  they  may  retain  :  b  but  executors  in  their 
own  wrong  cannot  retain,  c  Rcautter,  Is  where  a  perfon  having 
the  true  right  to  lands  is  out  of  pofleffion,  and  has  the  freehold 
eaft  upon  him  by  feme  fubfequent  and  defeftive  title  ;  he  is  then  by 
operation  of  law  remitted  to  his  firll  and  cei- tain  title,  and  may 
by  virtue  of  it  maintain  poflefllon  againfl  any  other  perfon,  not- 
withftanding  the  defecl  in  the  title  by  wliich  he  came  laft  into 
pofleffion.  This  rule  refuks  from  the  confidcration,  that  fuch  per- 
fon can  have  no  legal  remedy  to  confirm  or  acquire  his  former 
good  thle^  and  therefore  he  ought  to  be  remitted  tor  it  without 
iuit. 

II.  The  parties,  by  the  intervention  of  their  owna6ls,  may  m 
a  variety  of  inftances  do  themlclves  juftice. 

T.  Self-defence,  or  felf-prefervation,  is  properly  deemed  the 
primary  law  of  nature.  Mankind  do  not  therefore  relinquiih  it 
upon  entering  into  a  ftate  of  fociety,  but  referve  to  themfelves  the 
power  of  exercifing  it  upon  all  neceflary  occafions.  ^This  right 
extends  not  only  to  one's  felf,  but  is  mutual  between  all  perfons 
that  {land  in  the  relation  of  hufband  and  wife,  parent  and  child, 
mailer  and  fervant.  If  any  man  be  forcibly  attacked  by  another 
in  his  perfon  or  property,  or  if  any  of  his  relations  within  the 
above  defcription  be  thus  attacked,  he  has  a  right  to  relift,  repel, 
and  defend  againft  fuch  forcible  injury,  by  force,  and  the  aggreflbr 
mufl  be  refponfible  for  all  the  confequences.  If  a  breach  of  the 
peace  enfae,  or  if  the  aggi-cflbr  be  wounded,  he  alone  is  punilha- 
ble  for  the  crime,  and  has  no  remedy  for  the  battery.  If  tliere- 
fore  a  man  will  begin  the  affray,  tho  he  afterwards  be  feverely 
beaten,  he  may  be  profecuted,  and  puni'^ie^  for  a  breach  of  the 
peace,  and  thejxjrfon  afiliulted  has  Ir,,  .iciion  againfl  him,  and  tlie 
fubfeqncnt  beating  by  the  perfon  aflaulted,  can  oidygo  in  mitiga- 
tion 
a  Brownl,  75.         h  5  Cn.  3c.  c  Cc  Lit.  317.  d  2,  Black.  Com.  3. 

a  Ri>l.  Abi-.  S9'     I  Hawk.  P.  C.  .131. 
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tion  of  damages.  But  in  thefe  cafes  it  maft  be  obferved  as  a  gene- 
ral rule,  that  the  refiftance  mud  not  exceed  the  proper  bounds  of 
defence,  by  repellin|r  the  attack,  and  putting  it  out  of  the  power 
of  the  afTailant  to  do  any  further  injury.  For  this  purpofe  not 
only  a  breach  of  the  peace,  but  homicide  itfelf  is  juftifiable.  If 
however,  a  peribn  exceeds  the  bounds  of  defence,  he  then  becomes 
the  aggreffbr,  and  -carfno  longer  juftifyhinifeif,  but  is  anfwerable 
ibr  his  conduft. 

2.  "  Recaption,  of  reprifal,  is  where  one  perfon  takes  away  tli« 
goods  of  another,  or  wrongfully  detains  his  wife,  children  cr  fer- 
vant ;  then  fuch  owner,  hufljand,  parent  or  niafter,  may  retake 
them  wherever  he  can  find  them,  provided  it  be  done  in  a  peace- 
able manner,  without  committing  a  riot,  or  breaking  the  peace. 
For  if  property  cannot  be  reclaimed  in  a  quiet  manner,  the  law 
drives  the  party  to  his  remedy  by  aftion,  as  the  peace  and  good 
order  of  focicty  is  of  the  highell  importance,  and  can  never  be 
maintained  if  the  law  admits  offeree  and  violence  in  the  recapti- 
on of  property  ;  but  in  all  fuch  cafes  adequate  remedies  are  fur- 
nilhed  by  law,  which  renders  it  unneceliary  -to  have  recourfe  t0 
fach  dangerous  and  tumultuous  expedients.  If  a  horfe  be  taken 
from  the  owner,  if  he  can  find  him  in  a  common,  fair,  or  public 
inn,  he  may  retake  him  :  but  he  has  no  right  to  break  open  a  pri- 
vate flahle,  or  enter  upon  the  ground  of  a  third  perfon,  to  take 
him,  unlefs  he  were  ftoleu.  Eut  hi  fuch  cafes  where  the  trefpallcr 
is  a  perfon  of  no  property,  and  the  owner  is  in  danger  of  loofing 
his  horlc,  or  whatever  property  it  may  be,  if  he  does  not  retake 
it,  he  would  for  the  recaption,  by  entering  another's  liable,  or  up- 
on another's  land,  be  liable  to  the  fmalieft  damages  only. 

3.  A  right  of  entry  on  lands,  belongs  to  the  proprietor  In  fee, 
fo  long  as  his  right  of  adcion  continues.  In  England  there  is 
much  abftrufe  learning  on  this  fubjcd  ;  but  v/e  have  no  occanon 
to  look  into  it,  becaufe  oar  ri^ht  of  entry  is  dependent  on  a  fuiglc 
principle.  Whoever  is  the  proprietor  of  lands,  and  can  maintain 
afcion  for  the  recovery  of  the  poflcfiion,  may  make  eiilry  tht-reon. 
For  as  a  title  is  acquired  by  the  poiicilion  of  fifteen  years,  the  r^e- 
celTity  ofthe  En gilfii  rules  concerning  entries,  is  fuperfeded,  and  it 
is  proper  to  permit  a  man  to  enter  on  lands  fo  long  as  he  ha's'a 

•  3  Black.  Com.  4.     3  lufl.  i.34»  ...  -  -    f^' 
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right  to  bring  his  adion.  All  entries  mufl:  be  made  in  a  peaceaW* 
quiet  manner,  without  tumults,  riots,  or  breaches  of  the  peace  ;  for 
if  the  entry  be  forcible,  the  perfon  turned  out  of  poflelfion,  niaj  re- 
gain it  by  virtue  of  the  ftatute  concerning  forcible  entry  and  de- 
tainer, tho  he  has  no  title  to  the  lands. 

4.  "The  abatement  or  removal  of  nuifances,  Is  a  ri^ht  of  the  perfon 
injured,  without  ihe  intervention  of  law,  A  nuifance  may  be  de- 
fined to  be  fomething  that  unlawfully  annoys,  or  dcx;s  damage  to 
another,  and  may  be  abated,  taken  away  or  removed,  by  the  per- 
fon who  fuftains  any  damage  thereby,  provided  he  docs  it  in  a 
peaceable  manner,  without  committing  a  riot  or  breach  of  the 
peace. 

5,  Impounding  of  creatures,  taken  damage  feafant,  or  doing  da- 
mage upon  one's  land,  is  allowed  by  law  to  the  party  injured. 
By  the  EngUili  law  diilrefs  of  perfonal  property  for  the  non-pay- 
ment of  rent,  is  admitted  in  favour  of  the  landlord  againd  the  te- 
nant :  but  here  it  is  admitted  only  where  creatures  are  found  do- 
ing damage,  or  trefpaffing  upon  another's  land.  The  mode  of 
proceeding  is  pointed  out  by  ftatute. 

t  All  horfes,   cattle,  flieep,  fwine  and  other   creatures,    which 
break    into  a  man's    inclofure,  may  be   taken  and    impounded. 
<■  It  is  the  duty  of  the  feleclmeri  of  every  town,  to  provide  fufhci- 
fnt  pounds,  and  on  failure  they  incur  a  penalty  of  ten  fliillino'S 
per  month,  half  to  tlie  informer,  and  half  to  the  county  treafury. 
But  towns  may  grant  liberty  to  any  parilh  or  part  of  a  town  to 
keep  a  pound,  and  the  fcleftmen  fliall  not  be  liable  for  their  defefts. 
Towns  mull  annually  appoint  key-keepers  for  pounds,  whofe  duty 
it  is  to  receive  and  fecure  creatures  brought  to  the  pounds — take 
proper  care  of  them,  and  provide  them  food.       The  perfon  im- 
pounding any  creatures,  fhall  as  foon  as  may  be,  give  notice  to  the 
ov/ners,  if  known,  upon  penalty  of  forfeiting  one  fliilling  per  head 
for  fuch  creatures,  during  every  day  they  continue  in  tlie  pound, 
with  the  expence  of  uipporting  them.     If  the  owner  be  not  knows 
tlien  the  impounder  muft  give  notice  to  one  of  the   conftables  of 
the  town,  wlio  fliall  cry  fuch  creatures  with  their  natural  and  arti- 
ficial  mark.s,  by  polling  up  the  fame  m  the  town  where  they  ap« 

knpoundc^, 
*i  Black.  Com.  5.        i  itMnlif,  Ji,       t  Ibid.  194. 
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knpoundcd,  and  in  die  two  next  neighbouring  towns  from  whence" 
it  is  moft  likely  they  came.  If  no  owner  appears  where  the  crea- 
tures arc  Iheep  or  fwine,  in  eight  days,  and  horfcs  or  cattle  in 
twenty  days  after  pofted,  then  the  conftablc  may  fell  at  vendue  fo 
Biany  of  the  creatures  as  fhall  be  fufficient  to  fatisfy  all  damages 
and  cods.  And  the  natural  and  artificial  marks  of  the  creatures  fo 
fold,  fhall  be  entered  in  the  town  clerk's  oflice,  with  an  account  of 
Jkhe  charges,  the  price  of  the  creatures,  and  the  overplus  (if  any) 
remaining,  after  the  town  clerk  is  paid  for  the  entry.  The  re- 
mainder fhall  be  delivered  to  the  town-trcafurer,  to  be  kept  for 
the  owner  ;  but  if  none  appear  within  a  year,  it  fliall  belong  to 
the  town  treafury. 

The  fence  of  the  enclofure  from  whence  fuch  creatures  arc  taken 
and  hnpounded,  mull  be  found  fuiiicicut  by  two  fworn  fence-view- 
ers, before  any  fale  be  made  as  aforefaid.  If  the  owner  come 
within  twenty  days,  he  is  entitled  to  his  hodes  and  cattle,  upon  pay- 
ing all  damages  and  cefts. 

III.  The  inftances  already  mentioned,  refpecfl  the  a^S:  f>f  one  party 
only,  we  fhall  next  confider  two  cafes  where  the  acl  and  covenant 
•f  both  parties  are  necellary. 

I.  a  Accord,  is  an  agreement  between  two  parties  to  give,  ani 
accept  fomething  in  fatisfail^ion  for  an  injury  done  by  one  to  the 
other,  or  for  a  debt  due  from  one  to  tlic  other.  An  accord,  and 
agreement  when  executed,  may  be  pleaded  in  bar  td  an  aftion  for 
the  fame  thing.  For  as  a  pcrftm  can  by  law  recover  nothina;  bu^ 
damages  for  a  perfonal  injury,  as  an  equivalent,  if  lie  accepts  fuch 
equivalent  by  a  voluntary  agreement,  the  caufe  of  complaint  is  re- 
moved, and  an  accord  with  fuisfaction,  or  an  accord  executed,  are 
good  pleas  :  but  an  accord  executory  is  no  bar  to  an  aclion,  fot" 
where  a  future  fatisfaftiou  is  promifed,  the  injury  coi^tinues  till  the 
Ibtisfaftion  be  raride  ;  and  therefore  fuch  an  agreement  does  not. 
remove  theiniury,  or  difcharge  the  demand. 

It  is  held  that  an  award  to  be  good,  muft  be  advantageous  to  the 
party,  otberwile  it  is  no  fatisfaftion.  On  this  principle  it  is  faid 
"that  where  an  aAion  is  brought  for  taking  one's  cattle,  it  is  not  a. 
good  pka  to  {ay  that  there  was  an  accord  to  take  them  again,  be- 
caufe  tliere  is  no  fatisfaclion.     An  accord  tliat  each  fliall  be  quit  of 

certain  adlions,  is  no  good  pica  on.  the   fame  principle.      So  an 

agp-eemcHt 
s  Rol.  Abt.  rtf.     1  Baf.  Abr.  s«. 
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agreement  to  ofFsett  one  trefpafs  againft  another,  has  been  held 
to  be  ill.  The  rule  of  law  feems  therefore  to  be  ihat  tliere  fliali 
jiot  only  he  an  accord,  but  foniething  given  or  done  by  way  of 
fatisfad'ion,  in  order  to  dil'charge  the  right  of  action. 

In  all  cafes  wliere  one  perfou  has  a  challenge  upon  another  for 
a  trefpafs,  he  may.  agree  to  accept  of  certain  amends  in  fatisfacM- 
on  thereof,  and  when  the  trefpaller  has  executed  the  agreement  on 
his  part,  he  is  exonerated  from  the  demand.  In  all  cafes  of  debt^ 
the  creditor  may  agree  to  accept  of  fomethiugin  lieu  of  the  article 
fpecitied,  and  the  performance  by  the  debtor  may  be  pleaded  in  bar 
to  the  action.  An  accord  to  accept  a  Idler  fum  in  fatisl'aclion  of  a 
greater,  and  the  aftual  acceptance  is  a  good  plea  in  bar  to  an  action. 

a  The  beft  and  fafeit  way  of  pleading  accords  is  by  way  of  fatlf- 
faftion  ;  for  if  it  be  pleaded  by  way  of  accord,  the  precife  executi- 
on in  every  part  mud  be  pleaded  ;  and  if  there  be  a  failure  in  any 
part,  the  plea  is  infufficicnt  ;  but  if  it  be  pleaded  by  way^  of  fatif- 
faftion,  it  is  neceflary  only  to  plead  that  he  paid  the  fum,  and  per- 
formed the  thing  agreed  i«  fatisfaclion  of  the  demand,  which  the 
plaintiiF received.  But  where  tliere  is  an  accord,  and  agreement 
to  accept  a  certain  thing  in  fatisfaction  cf  a  debt  or  trefpafs,  and 
the  defendant  performs  on  his  part,  and  the  plaintiflf  refufes  to  ac- 
cept it  in  fatisfaclion,  it  then  becomes  necefliiry  for  the  defendant 
to  plead  the  accord  and  agreement,  exprefsly,  and  a  precife  execu- 
tion on  his  part,  in  order  to  avoid  the  demand  :  and  if  he  caa 
fliew  an  execution  of  the  accord  on  his  pajt,  he  can  avoid  the  ac- 
tion, tho  the  plaintiff  refufes  to  accept  it.  Thus  if  1  have  a  demand 
upon  a  perfon  for  damages  arifmg  from  a  trefpafs,  or  for  a  debt, 
and  agree  to  accept  a  horfe,  or  a  certain  fum  of  money  within  a 
certain  time  for  the  payment  thereof,  if  the  perfon  tender  me  the 
thing  agreed  on  by  the  time  limited,  it  is  a  good  bar  to  an  adtion, 
tho  I  refi'.fe  to  accept  it  ;  but  then  it  is  neceilary  to  ilievv  a  precife 
performance  of  the  accord  on  his  part. 

In  England  they  make  a  dii1]n<5tion  between  written  and  un- 
■writen  contracts,  and  lay  it  down  as  a  rule  that  a  contract  ia 
writing  can  only  be  difcharged  by  writing,  and  that  a  verbal  accord 
is  no  good  plea  to  a  written  obligation.  But  with  us  we  have  ex- 
ploded this  dirilnJtion,  and  a  verbal  accord  executed,  orv.ith  fitif- 

faftion, 
*  9  Cc.  So.     Strang.  373. 
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fa^ion,  would  be  a  good  plea  to  bar  an  aftion  grounded  on  a  writ- 
ten obligation. 

a  But  an  exctutory  agreement  by  parol^  not  executed,  is  no  bar 
to  a  written  contract. 

b  In  all  perfonal  aftions  where  damages  are  demanded  as  amends 
for  fome  wrong,  an  accord  executed,  or  with  fatisfaction,  is  a  good 
■nlea,    <■  but  an  accord  with  fatisfailion  is  no  good  plea  to  a  real 

action  ;  becanfe  a  title  to  a  freehold  cannot  be  barred  by  a  collate- 
ral {"atisfaclion. 

7.  Arbitration  is  an  amicable  and  neighbourly  mode  of  fettllno' 
perfonal  controverfies,  between  individuals,  by  fubmiflion  to  cer- 
tain perfons  called  arbitrators,  and  elefted  by  the  parties  them- 
felves.  It  may  with  propriety  be  denominated  a  court  created, 
conftituted,  and  appointed  by  the  parties,  and  the  judges  derive  all 
their  power  and  authority  from  the  inflruiTtions  which  are  givea 
them.  This  mode  of  adjufting  difputes  among  mankind  is  io  fair, 
liberal  and  friendly,  that  it  is  highly  favoured  by  tiie  law,  and  as 
the  parties  eleft  their  own  judges,  courts  are  exceeding  cautious 
about  fetting  afide  their  awards.  Arbitrators  are  fo  called  from 
their  pod'efiing  an  arbitrary  power,  for  while  they  keep  within  the 
limits  of  their  inftruaions,  their  determinations  are  deiinitive,  and 
fubject  to  no  appeal  :  nor  can  their  fcntences  be  reviewed  ur  re- 
confidered  by  any  court  of  law  or  equity.  They  are  not  tied  Hoss^-q. 
to  the  fame  ftrisTtnefs,  formality  and  precifion  as  courts  of  law. 
While  they  have  greater  latitude  in  the  mode  of  proceeding  than 
courts  of  law,  they  have  ampler  powers  to  do  compleat  and  per- 
fect juftice  between  the  parties  in  the  decifion  of  the  matters  in  dif- 
pute.  This  freedom  from  legal  formality  and  nicety,  and  this  ex- 
tendve  latitude  in  the  mode  of  proceeding,  furnifh  arbitrators 
with  much  better  advantages  to  adjuft  and  fettle  \oxi.^,  intricate, 
and  embarrafl'ed  controverfies,  than  courts  of  law  can  poffihly  have. 
Where  there  are  a  variety  of  controverfies,  arbitrators  can  com- 
prehend them  all  under  one  fubmiflion,  and  fettle  them  all  by  one 
decifion.  They  can  make  fucli  olfsetts  and  dlfcounts  of  mutual 
demands,  and  fuch  allowances  refpecting  cod,  as  are  confonant  to  ' 
the  principles  of  equity.  But  if  the  parties  are  driven  to  their  reme- 
dies at  law,  an  adlion  muft  be  brought  for  each  matter  of  dlfpute, 

which  muft  have  dlftind;  trials  and  determinations. 

The 
«•  Williams  vs,  Stanton,  Sup.  C.  179*.         *  6  Co.  44.        e  9  Co.  ;y. 
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The  kglflaturc  has  fo  far  favoured  tliis  mode  of  finilhing  contro-' 
verfieS;  that  a  ftatuie  has  been  made  enabling  parties  to  make  theiir 
fubmilllona  rule  of  court,  and  then  on  the  award  of  the  arbitrators 
execution  may  be  granted,  and  fo  in  cafe  of  an  atfrion  pending  be- 
fore the  court,  the   parties  may  in  like  manner  make  afubmiffion. 
«  The  ftatute  law  ena»Sts,  that  all  merchants  and  others  defusing  to 
cjv\  any  eontroverfy  by  arbitration,  for  which  they  have  no  other 
remedy  but  a  perfonal  adion,   or   fuit  in  equity,  may  agree  that 
their  fubmiffion  of  the  fuit  to  the  award,  or  umpirage  of  any  per- 
fons,  fliall  be  made  a  rule  of  any  of  the  fuperior  or  county  courts, 
"^vhich  the  parties  fliall  chufe,  and   may  infert  their  agreement  in 
their  fubmillion,  or  the  condition  of  their  bond  orpromife,  and  upon 
producing  an  affidavit  of  fuch  agreement,  and  reading  and  filing  the 
fame  in  the  court,  or  pcrfonally  appearing  before  faid  court  and  ac- 
knowledging the  fame, and  defiring  the  lame  may  be  made  a  rule  of 
court,  the  fame  may  be  entered  of  record  in  fuch  court,  and  a  rule 
of  court  (hall  therefore  be  made  that  the  parties  fhall  fubmit  to, 
and  finally  be  concluded  by  fuch  arbitration  or  umpirage,  and  on 
the  award  of  fuch  arbitrators  being  returned  into  court,  in  cafe  of 
difobedience  of  cither  parties,  faid  court  may  grant  execution  for 
the  fum  awarded,  with  coft.    When  a  perfonal  aftion  is  pending 
before  a  court,  the  parties  may  make  a   reference  of  it,  each  chu- 
fin<ra  man,  and  the  court  appointing  a  third  ;  and  the  award  mad« 
by  fuch  referees,  or  any  two  of  them,  and  returned  into  court,  and 
accepted,    Ihall  be  a  final  fettlement  of  the  eontroverfy,    and  ex* 
ccution  maybe  granted  for  thcfaiu  awarded,  with  coH, 

The  parties  may  appoint  fuch  a  number  of  aibitratoi-s  as  they 
ijudge  proper,  but  the  ufual  cuftom  is  to  appoint  three.  Whe» 
they  appoint  but  one,  he  is  called  an  umpii-e,  and  the  proceedinj; 
an  umpirage.  Sometimes  it  is  agreed  by  the  partic*,  that  if  the  ar- 
bitrators cannot  agree,  they  fUall  call  in  an  umpire,  who  fliall  de- 
termine the  matter  ;  but  as  the  whole  proceeding  depends  on  the 
will  of  the  parties,  they  can  model  th«  appointment  as  they  pleafe, 
and  the  arbitrators  mnfl;  purfiie  their  inftruAions.  Where  three  or 
more  arbitrators  arc  appointed,  it  Is  ufual  to  infert  a  claufe  in  the 
ilibmlihon,  that  eitlier  two  agreeing  fliall  make  an  award.     But  if 

three  or  more  arc  appointed,    and  nothing  is  faid  Ih  tlie  fubmifUo* 

r«ifc&vng. 
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rcfptftlngthe  number  that  nmft  agree  to  inr.ke  the  award,  it  will 
be  intended  and  pi-cfumed  to  be  the  agreement  of  tlie  parties,  that 
the  majority  of  the  arbitrators  agreeing,  fhallmakean  award. 

A  Tubmifiion  contains  th*;  inftruftidns  to  the  arbitrators,  and  may 
be  general,  comprehending  all  matters  of  difpute,  or  fpecial,  in- 
cluding only  fome  particular  matter  of  difpute,  fpecificated  in 
the  fubirniffi-on.  A  fubmiffion  may  be  Written  Or  parol.  In  either 
cafe  it  mufl:  ■contain  the  appointment  of  the  arbitrators,  and  the 
inatter  in  difpute  that  is  Inbmitted.  If  it  be  general,  it  is  fufMcient 
to  lay  all  matters  r)f  difpute  ;  if  it  be  fpecial,  the  particular  contro- 
Verfy  fubmitted  muft  be  d'c-fcvibed.  It  mufl  point  out  the  time  and 
place  of  meeting,  and  the  time  when  the  award  muft  be  publillied. 
It  is  proiper  that  the  fubmiffion  (hould  afcertain  the  number  of  arbi- 
trators, that  mull  agree  to  make  an  award  ;  and  whether  the  aw^arcl 
iliall  be  in  writing  or  by  parol.  If  this  be  not  regulated  in  the  fub- 
imiffion,  the  rule  is,  that  if  the  fabmillion  be  in  writing,  the  award 
muft  be  in  writing :  but  if  by  parol,  then  a  parol  or  writtt  ij 
oward  will  be  good. 

Every  fubmiffion  to  arbitrators  implies  an  agreement  and  p'--o- 
inife  to  abide  the  award  that  fhall  be  publiJhed,  jf  the  parties  n)a'ie 
mo  exprefs  promife.     And  upon  a  naked  fubmiffion  without  any 
iproiniie  to  abide,  aftion    will  be  upon  tlic  award,  in  cafe  of  non- 
performance, and  fuch  award  will  be  a  good  bar  to  another  acti- 
on.    In  fubmiffions  however,  it  is  the  ufual  practice  for  the  par- 
ties to  become  bound  to  each  other,  to  abide  fucii    award  as  ffial! 
be  publiilicd  ;  for  this  purpofe  the  parties   frequently  enter    into 
bonds,  the  conditions  of  which  contain  the  articles  of  fubmiffion, 
and  the  inftruftion  to  the  arbitrators.     I'hefe  bonds  are  fomctimes 
delivered  to  the  arbitrators,  third  perfons,<ir  to  the  parties  them' 
felves.     In  cafe  of  a  delivery  to  tbe  arbitrators,  or  third  perfons,  if 
the  parties  abide  tbe  award,  tiien  the  bonds  are  to  be  given  np  to  tliem 
— if  hot,  thert  to  bd  delivered  te  the  perfons  abiding  the  award  ; 
but  it  is  mofi:  proper  where  bonds  vvith  conditions   are  executed, 
that  they  fiiouldbe  delivered  to  the  parties  tliemfelves  :  for  by  the 
terms  of  the  condition  tliey  are  void  if  the  party  abides  ;  and  if  not, 
then  the  party  who  refufes  to  abide  the  award,  is  liable  to  the  ac- 
tion of  the  Other  party,  onfUchbond,  by  force  of  which  he  mny 

G  >-ecoye;- 
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recover  the  fum  awarded  to  lum.  But  notwithftandlng  the  bond 
an  action  will  He  upon  the  award,  in  cafe  of  non-performance  to 
recover  the  fum  awarded. 

But  die  moft  common  praccice  is  to  make  a  parol  fubnullion  to 
arbitration  ;  and  then  the  parties  execute  to  each  other  prom i dory 
notes,  and  deliver  them  to  the  arbitrators,  or  tliird  perfons,  to  he 
holden  upon  certain  conditions  ;  that  if  the  parties    abide  the  a- 
ward,  to  be  delivered  up,  but  if  either  fail,  then  his  note  to  become 
forfeit,  and  to  be  delivered  to  the  party  abiding  the  award.    On 
fuch  note  all  the  damages  may  be  recovered  for  a  non-performance 
of  the  award.     A  doubt  has  foniethnes  been   exprclled  refpefting 
the  validity  of  arbitration  notes.     But  in  all  cafes  of  a  delivery  to 
the  arbitrators,  or  third  perfons,  to  hold  them  on  certain  condi- 
tions, there  never  could  be  any  doubt  refpefting  their  valkllt}-,  bc- 
caufe  all  fuch  notes  are  efcrows,  holden  by  third  perfons,  and  to  tak« 
effect  upon  the  happening  of  a  certain  contingency.     If  this  contin- 
gency never  happens  they  are  void  in  the  hands  of  the  third  per- 
fons, but  if  it  docs,  then  tlie  delivery  by  fuch  tliird  perfon,  to  th«r 
perfon  for  whofe  benefit  he  holds  fufli  notes,  is  confidered  as  the 
delivery  of  the  promiflee,  and  by  force  thereof  they  take  effect. — 
But  even  in  cafes  where  ai'bitration  notes  have  been  delivered  to 
the  party  himfelf  on  parol  condition,  it  has  been  determined  that 
they  fliould  operate  only  for  the  purpofe  intended,  and  were  fub- 
jeftto,  and  governable  by  the  conditions  on  which  they  were  de- 
livered.    In  the  caie  of  Knight,  againft  Smith,   this  point  was  ad- 
judged by  the  Superior  Court.     Ailrlion  was  brought  en  a  note  of 
hand,  delivered  to  the  party  himfelf  on  condition  of  a  fubmlflion  to* 
arbitration,  and  the  abiding  the  award  that  fliould  be  publlfhed.— 
No  award  was  made,  and  the  fpecial  matter  being  pleaded,   the 
queftlon  on  demurrer  was,  whether  parol  conditions  could  govern, 
rcftrain,  control,  or  defeat  a  written  contract    delivered  to  the 
party  himfelf,  and  not  to  a  third  perfon  as  an  efcrow.     The  Court 
adjudged  the  note  to  be  void  on    the  principle  that  it  was  an  arbi- 
tration note,  and  that  the  praftice  of  this  State  had  admitted  arbi- 
tration notes  to  be  delivered  to  the  party,  to  be  fubjedl  to  the  con- 
ditions ^m  which  they  were  delivered.     Est   I  prefume    that  this 

de<;ifiou  is  not  to  be  extended  to  any  other  fpecies   of  notes — but 

that 
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«bat  all  odiers  are  to  be  governed  by  that  general  principle  of  law 
wbich  is  founded  bi  reafon,  that  no  parol  conditions  or  agreements, 
fliall  vary,  control,  or  defeat  a  written  contrafl. 

To  make  an  award  binding  it  is  necefl'ary  that  the  arbitrators 
purllie  the  inftrudions  contained  inthefubniillion,  and  publifli  their 
award  in  the  time  limited. 

For  the  purpofe  of  fully  invcftlgating  this  fubjeft,  It  is  necefla- 
ry  to  confider — 

1.  What  things  may  be  fubmitted  to  arbitration  and  of  revo- 
cation. 

2.  Who  may  fubmit  to  arbitration,  and  who  may  be  arbi- 
trators. 

3.  What  is  eflential  to  a  good  award. 

4.  Of  the  pleading  of  awards. 

r.  I  confider  what  things  maybe  fubmitted,  and  the  power 
of  the  parties  in  revoking  their  fubmiluoas. 

It  may  be  laid  down  as  a  general  principle  that  all  matters  of 
difpnte  of  a  perfonal  nature,  may  be  fubmitted  to,  and  fettled 
V*y  arbitrators.  So  may  all  trefpaflfs,  or  injuries  that  concern 
real  property,  a  But  a  freehold,  or  inheritance  in  lands,  or  mat- 
ters of  difpute  that  refpeft  the  title  of  lands  cannot  be  determi- 
ned by  an  arbitrament,  nor  can  the  intereft  of  an  tilate  for  years 
be  determined,  or  transfered  by  an  award,  becayfe  it  is  a  «hat- 
tel  real — but  in  thefe  cafes  if  the  fubmiHioii  be  by  bond  or  note, 
and  either  party  refufe  to  comply  v/ith  the  awaixl,  tlie  bond  is 
forfeitetl,  and  an  adiou  will  lie  on  liich  bond,  for  the  recovery  of 
dam 


g. 


age 

h  Tho'  the  title  of  lands  cannot  be  directly  fubmitted,    fo  that 

an  award  fliall  decide  it,  yet  in  cafe  of  a  fubuiiflion  of  the  tiile  to 

lands,  the  parties  may  lodge  quit-claim  deeds  with  the  arbitrators, 

duly  executed,  and  acknowledged,  to  be  by  them    difpofed    of  as 

they  fhail  award  the  title.     And  if  they  hear  the  niatter  and  make 

an  award  with  refpecl:  to  the  title,  and  deliver  the  deed    to  him 

in  whom  they  fifidthe  title,  this  will  be  valid— and  after  the  pub- 

lifliing  the  award,  the  party  againll  whom  it  is  cannot  forbid  the 

delivery, 
<«  RoU  Abr.  242.    I  Bac.  Abr.  13Z.     b  Kirb.  64. 
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delivery,  for  by  the  publi/Iiing  of  the  awarcl  the  condition  of  the 
delivery  is  pertorn.ed,  and  the  deed  becomes  abibhne, 

a  Caufes  of  a  criminal  nature  are  not  detern-.iaabic  by  ana,-, 
■ward,  becaufe  tliey  onglit  tr  be  puniflied  for  the  public  good  ; 
but  any  private  damages  to  which  a  perfon  is  entitled  by  reafbr\ 
of  a  criminal  aft,  ma)'  be  fubmitted,  and  the  party  injured  may  re- 
cover his  private  damages.  i>  Caufes  of  matrimony  cannot  be  de-. 
termined  by  arbitration,  becaafe  marriage  ought  to  be  free,  and 
perlbns  who  are  married  according  to  law  cannot  be  fevered,  but 
by  procefs  of  law.  The  damages  however  fnllaincd  by  breach  of  a 
marriage  contratt,  or  any  thing  relating  tq  9.  mavriage  portion 
may  be  fubmitted. 

It  is  faid  that  a  certain,  and  fixed  debt  cannot  be  difcharged  Ijy 
an  award,  becaufe  the  bufinefs  of  arbitrators  is  to  reduce  uncer- 
tain things  to  a  certc^inty.  It  is  alfo  faid  that  debts  due  by  fpcci- 
alty  cannot  be  difcharged  by  a  naked  award.  But  there  can  be 
no  doubt  that  by  our  law  all  matters  of  debt  due  by  fpecialty,  or 
fimple  contraft,  if  they  aredifputed  may  be  fubmitted,  and  that  an 
award  will  difcharge  the  on«;inal  contract. 


to* 


In  cafe  of  fubmiliron  by  rule  of  Court,  the  parties  have  no  pow- 
er of  revocation,  c  but  iii  all  cafes  of  fubminion  by  the  parties; 
out  of  Court,  they  niay  revoke  the  fuhmilTion  at  any  time,  before' 
tlie  p-ablicatiou  oF  the  award,  rf  If  the  fubmiilion  be  naked  with- 
out deed,  the  oppofite  party  has  no  remedy  for  damages  becaufe 
no  aftion  can  arife  from  a  naked  fubmilnon.  If  the  fabmillion  be 
by  bond  ornate,  they  bfcome  forfeit,  and  the  party  injured  may 
thereon  recover  his  damages  whic'.i  can  be  only  for  his  coll,  and 
trouble,  and  the  real  dilpute  will  remain  unfettlcd.  '  If  tlie  fubmif- 
fion  be  by  deed,  it  is  in  its  own  nuture  countermandable,  though 
made  irrevocable  by  exprefs  words  of  the  deed  ;  for  the  arbitrators 

being  conflituted,  and  put  in  the  place  of  the  parties  by  their  con- 
sent, they  can  aft  only  while  they  have  their  confent. 

2.     Who  may  fubmlt  to  arbitration,  and  who  may  be  arbits-a- 
tors. 

/  Every  perfon  legally    capable  of  making   contrafts  may  fib- 

ntit 
a  I  3ac.  ALr.  133.     h  Ibid,    e  Ibid.    </ 8  Go.  82.     r  Ibid,    /j  Bac.  Abt.  136. 
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mit  his  controverfies  to  ai'bitration.  The  parties  have  an  ex- 
clufive  power  to  exercife  their  judgment,  and  difcretion  in  refpefc 
of  the  perfons  to  be  arbitrators,  and  may  eleft  and  appoint  whom 
they  pleafe.  Therefore  married  women,  infants,  or  any  perfons 
jn:iy  be  appointed  ;  and  as  a  perfon  has  a  fovereign  uncoutroal- 
ed  right  of  elcftion,  he  cannot  afterwards  find  fault  if  he  elefts  per- 
fons who  were  incapable  of  performing  the  trufl.  If  a  fubmiflion 
be  made  to  one  of  the  parties  it  is  good. 

-J.     What  is  eflcntial  to  a  good  award. 

a  It  muft  be  made  according  to  the  fabniidlon  as  it  refpefts  the 
parties,  and  matters  fubmitted.  An  award  that  an  act  fhould  be 
done  by  a  ftranger  is  void,  becaufe  he  is  not  witliin  the  fubmif- 
iion  ;  bnt  an  awai'd  to  do  an  aft  to  a  ftmnger  is  good,  for  the  fti-au- 
ger  is  put  by  the  arbitrators  in  the  place  of  the  paity,  and  they 
have  power  to  awai'd  the  aft,  fince  it  is  not  impoffible,  or  une- 
qual. An  award  of  things  not  fubmitted  is  void,  but  where  the 
award  is  of  feveral  things,  part  wiihin,  and  part  out  of  the  fub- 
miffion,  it  is  voidable  for  that  which  is  out  of  tiie  fubmiflion,  and 
good  for  the  refidue.  k  If  the  arbitrators  aNvard  on  one  fide  an 
aft  contained  in  the  fubmifTion,  and  on  the  other  lide  an  aft  out  of 
it,  the  whole  is  void  becaufe  it  is  unequal.  An  a-w^ard  may  be 
good  as  far  as  it  extends,  tho'  made  of  kfs  than  what  is  contain- 
ed in  the  fubmiflion, 

c  An  award  ought  to  be  equal  and  not  on  on^  fide  only,  fov  it 
mnfl:  appoint  cither  party  to  give,  or  do  fomething  beneficial,  or 
advantageous.  This  however  mult  be  underftood  in  a  limited  fenfe  ; 
for  in  all  controverfies  between  two  parties  that  which  is  awarded 
to  be  done  to  one,  mud  be  advantageous  to  both,  fo  as  to  finifh 
the  controvcrfy,  and  difcharge  one,  as  well  as  give  fatisfacrion  to 
the  other  ;  and  where  it  appears  notwithftandir^g  the  award,  that 
the  thing  remains  a  duty  as  before,  and  is  not  difcharged  by  the 
award,  it  is  apparent  that  the  award  is  on  one  fide  only,  and  con- 
fequently  is  void.  This  rule  tlierefore  does  not  require  that  fome- 
thing  fliould  be  awarded  to  be  paid  to  both  parties,  and  tliat  where 
fomething  is  aw.irded  to  be  paid  to  one,  and  nothing  to  the  other, 

that  therefore  the  award  is  void  ;  for  it  may  be  the  cafe  that  he 

was 
«  Plowd.  3|^,        h  Cro.  Jac.  149.         eRol.  Abr.  aj^. 
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was  the  wrong  doer,  and  nothing  was  due  to  him.  The  rule 
therefore  only  means  that  the  award  fliall  be  mutually  beneficial 
by  fettling  the  difpute  ;  therefore  avvui-ding  that  one  {hall  pay  da- 
mages, and  be  thereby  acquitted  of  the  demand  is  beneficial  to 
both. 

It  has  been  fuppofed  by  fonie  that  there  muft  be  awarded  mutu- 
al dlfcharges,  and  acquittances.  This  unqueftionably  is  very  pro- 
per— but  not  abfolutely  neceflary.  Where  mutual  afts  are  award- 
ded,  there  can  be  no  neceiTity  of  difcharges.  But  where  one  party- 
is  ordered  to  pay  a  certain  fum,  or  do  a  certain  adl,  and  the  other 
is  to  pay,  or  do  nothing,  there  mull  either  be  difcharges  awarded, 
or  it  mufl:  appear  that  the  hioney  to  be  paid,  or  the  thing  done  is 
ill  fatisfaclion  of  fome  debt,  duty  or  trefpafs,  and  by  which  he  is 
acquitted  therefrom — otherwife  the  award  is  ill.  If  in  the  award 
it  be  exprefied  that  the  fum  awarded  to  be  paid,  be  on  account  of 
the  matters  in  difpute,  or  in  fatisfaction  of  a  debt  or  trefpals,  then 
tlie  law  implies  a  difcharge  from  the  demand,  and  the  award  is 
good.  Thus  in  the  cafe  of  a  trefpafs  fubmitted,  if  the  arbitrators 
award  that  one  party  fiiall  pay  the  other  three  pounds,  this  is 
^void,  for  it  is  manifeftly  of  one  fide  only,  and  it  does  not  appear 
for  what  it  is  paid,  or  that  the  trefpafs  is  difchtirgcd,  and  therelore 
ihe  party,  who  is  to  pay  has  no  advantage  by  tlje  award.  But 
if  tlie  award  had  been  that  he  fhould  pay  fo  much  for  the  matters 
aforcfald,  or  on  account  or  in  facisfaiStion  of  the  trefpafs,  then  it 
•wovild  have  been  good,  tho'  one  fide  only  was  to  do  an  acl,  be- 
,caufe  the  trefpafs  would  tliereby  be  difcharged,  which  is  beneficial 
to  both  parties, 

<*  An  award  that  a  perfon  fhould  do  an  aft  of  advantage  to  no* 
foody,  is  void.  A  naked  award  is  faid  to  be  no  good  j^lca  in  tref- 
pafs, and  that  fomething  muft  be  awarded  to  the  plaintiff  in  a- 
mends,  for  if  there  be  no  trefpafs,  there  is  nothing  about  which 
an  award  can  be  made,  and  if  there  be  otte,  and  the  arbitrators  do 
not  award  fatisfaftion,  they  do  not  acl  according  to  the  defign  of 
their  inftltution,  for  they  are  not  indiiFcrent,  and  fo  there  is  no  a- 
ward.  This  rule  muft  be  taken  in  a  qualified  fenfe.  It  can  be  fup- 
pofed to  mean  no  more  than  this,  that  where  a  perfon  makes  a  de- 
mand upon  another  for  damages  on  account  oi  a  trefpafs,  and  they 

fubniit, 

aKol.  Abr.  zjt. 
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fubrnit,  and  the  arbitrators  award  that  nothing  fliall  be  paid,  then 
the  award  is  void — and  this  may  be  called  a  naked  award — for  no- 
thing Is  awarded  from  one  to  the  other  ;  but  if  the  arbitrators, 
fhould  or.  a  full  hearing  of  the  parties,  judge  that  no  trefpafs  had 
b«en  committed,  and  tlierefore  award  no  damages,  thisepuid  not 
be  called  a  naked  award,  becaufe  they  decide  refpeding  a  cer- 
tain fad,  which  takes  away  the  right  of  demand  from  one,  and 
difciiarges  the  otlier,  which  makes  the  aw-ard  equal,  and  mutually 
beneficial.  It  may  therefore  be  laid  down  as  a  rule,  that  where  a 
challenge  is  made  for  damages  on  account  of  a  trefpafs,  and  the 
matter  being  fubmitted,  the  arbitrators  award  that  no  trefpafs  has 
been  committed,  that  this  is  a  final  fettlemeat  of  the  controvcrfy, 
and  may  be  pleaded  in  bar  of  an  action  brought  for  tlie  fame  thing. 
But  if  a  literal  conftruttion  of  the  common  law  rule  be  admitted, 
a  claimant  may,  after  a  full  hearing  before  arbitrators,  and  an  a- 
ward  that  no  trefpafs  has  been  committed,  and  th?t  he  has  no 
right  to  recover  damages,  might  then  refort  to  hk  aftion  at  law, 
and  have  another  trial  on  the  merits,  because  as  it  faid,  that  if 
there  was  no  trefpafs,  there  was  nothing  ab»^til-  which  an  award 
could  be  made  ;  and  if  there  was  a  crefpaft,  damages  ought  to  be 
awarded.  This  reafoning  however  Is  founded  upon  a  palpable  ab- 
furdity.  For  by  the  fubmiffion,  the  arbitrators  are  to  decide  whe- 
ther a  trefpafs  has  been  committed,  or  not,  and  they  are  as  com- 
petent to  fay,  that  there  has  been  no  trefpafs  done,  as  they  arc  to 
fay  there  has  been,  and  to  award  damages  therefor.  If  they  de- 
cide that  no  trefpafs  was  committed.  It  cannot  be  fald  that  there 
■was  nothing  about  which  an  award  could  be  made,  becaufe  the  de- 
termination that  no  trefpafs  did  exift,  is  deciding  upon  a  fad  that 
was  the  ground  of  the  controverfy  between  the  parties.  But  if 
we  fuppofe  the  rule  to  be  fbunded  on  the  idea,  that  the  parties  re- 
cognize In  their  fubmiffion  that  a  trefpafs  has  been  committed,  then 
perhaps  an  award  that  nothing  Ihould  be  paid  would  be  void, — 
This  however,  cannot  be  fuppofed  to  be  the  principle  on  which  the 
rule  is  founded — becaufe  It  fays  if  there  was  no  trefpafs,  there  could 
be  nothing  about  which  an  award  could  be  made,  which  fuppofes 
an  enquiry  refpefting  the  exiftence  of  the  fact.  But  if  in  fuchv 
cafes  the  arbitrators  fliould  find  that  no  trefpafs  had  been  commit- 
ted. 
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ted,  and  award  nothing  to  he  paid  to  the  claimant,  and  that  h* 
fhould  pay  cod,  or  tliat  the  parties  ftibiild  execute  difcliarj^es,  then 
the  award  is  by  no  means  naked,  and  niufl;  upon  the  cleurcfl  prin* 
«iples  be  held  good. 

a  The  performance  of  an  a^V  arc!  riiufl  be  pofilole,  and  lawful; 
therefore  an  award  to  do  a  thing  that  is  agninfl:  law,  or  that  hi 
the  nature  of  things  is  hnpolnble,  is  void,  b  An  award  ought  tO 
be  certain,  and  final,  fo  as  to  make  ah  er^d  of  the  controverfy.  A 
conditional  award  isnot  goodbecaufenot  finals — fo  where  a  thing 
is  referred  to  the  future  judgment,  or  expofitlon  of  the  arbitrator? 
it  is  Void..  Ah  award  may  be  good  for  part  only,  but  thch  it  muft 
be  final  as  to  that  part. 

c  Every  award  is  to  feccive  a  liberal  conflrhclion,  and  to  be  go- 
verned by  the  intent  of  the  arbitrators,  where  no  inconvenience 
will  enlije.  If  no  time  be  Umitted  for  the  performance  of  an  a- 
Ward,  it  is  to  be  perfoi-raed  in  a  reafonable  time. 

4.     Of  pleading  awards. 

i  A  good  award  may  be  pleaded  in  bat-  ib  an  action  brought  fof 
the  fame  thing.     An  award  to  pay  money  at  a  day  to  conie,  may 
be  pleaded  in  bar  to  an  aftion  brought  for  the  fame  thing  before 
the  day  ;  becaufe    it  becomes    immediately  a  debt  due,  tho'   td  be 
paid  at  a  future  time  ;  but  if  the  money  be  not    paid,  or  tendered 
by  the  day,  then  an  aftiou  may  be  brought  for  the  original  thmgj^ 
and  fach  award  is  no  bar  ;  becaufe  of  his  negleft  to  perform  it.— ^ 
e  Where  an  award  direds  only  mutual  releales,  It  is  not  a  bar  to 
an  action  brought  for  the  thing  fubmitted,  till  the  releafes  are  ex* 
ecuted.     If  one   party  fliould  refufe  to   execute  his  releafe,  and 
fhould  bring  an  aftion  for  the  original    thing,   the   award   can 
be  no  bar  to  t!ie  recovery — but  the  other  party  may  bring  anac* 
tion  a$>,ain(l  him  for  refufmg  to  execute   fuch  releafe,  and  recovef 
back  all  iuch  damages  as  were  recovered  from  iiiin.     In  fuch  ca- 
fes perhaps  the  wifeft  principle  would  liave  been  to  have  made  fuch 
an  av/ard  when  the  party  had  tendered  a  releafe,    a  bar  to  an  ac- 
tion for  the  fame  thing,  tho'  the  plaintiif  refufed  to  releafe,  which 
would  have  faved  one  action.     A  dillinction  is  taken  between   a- 
wardln^    collateral   thinjTS  to   be  done,  which  raife  a  new  du- 

a  r  Bac.  Abr.  146.        ^Ibid.  147,         <;  Salk.  69.      a  I  S<iCi  Abr.  Jjo. 
c  Caitb.jyS,  Ld-  Raym.    ?47. 
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ty^  and  difcbarge  tlie  old,  and  tlierefore  may  be  pleaded  in  bar  tho' 
Hot  executed,  and  wljen  a  releafe  only  is  award^^d,  which  creates  no 
new  duty.  It  is  however  nianifcded  tii^t  the  awarding  the  execu- 
tion of  a  releafe  is  a  new  duty,  and  ought  as  nnigh  to  difchargc 
the  original  right  of  aiiion  as  any  collateral  thing. 

When  an  award  is  regularly  made  it  can  be  fet  afide  only  for 
corruption,  and  niifbehaviour  in  the  arbitrators.  There  can  be  no 
appeal,  no  new  trial,  no  review  of  the  merits  of  the  caufc.— 
When  the  party  has  clccled  his  triers,  he  miift  behoinid  by  their 
feutence.  But  when  the  arbitrators  exceed  their  inftnidlions,  and 
do  not  comport  with  the  formalities  of  law  refpe^ling  awards, 
their  proceedings  are  of  no  validity.  When  they  are  givilty  of 
corruption,  mifconduA  and  partiality,  courts  of  equity  may  in- 
terfere, and  fet  afide  tlieir  awards.  If  three  arbitrators  are  ap- 
pointed, and  two  ftiould  exclude  the  other  by  fraud  or  force, 
and  have  private  meetings,  and  admit  one  of  the  parties,  tlic  a- 
ward  would  not  be  good.  Courts  of  equity  nviy  alfo  fet  afide  a- 
wards  where  the  arbitrators  committed  milbkes — but  thtfe  mil- 
takes  muft  not  be  confounded  with  misjudging.  They  muft  be 
miftakes  merely  In  computation,  or  calculation,  which  they  would 
have  correfted  in  the  time  of  it,  had  they  dlfcovered  them — but 
where  they  proceed  upon  erroneous  principles,  and  misjudge 
■with  their  eyes  open,  there  is  no  poiHblc  remedy  to  fet  afuk  their 
awards,  however  remote  from  juftice  ;  for  as  the  parties  eleci 
them,  they  muft  abide  their  determinations. 

««  Upon  a  motion  to  fet  afide  an  award  of  arbitrators,  where  thQ 
fubmiflion  was  by  rule  of  Court,  on  the  ground  that  the  arbitrators 
had  miftaken  the  evidence,  and  the  law,  the  Court  refufedto  make 
any  enquiry,  becaufe  it  would  defeat  the  main  defign  of  arbi- 
traments, to  fubjeft  awards  to  a  revifion  in  tlic  natuie  of  an  ap- 
peal ;  and  arbitrators  being  judges  of  the  parties  chufing,  they  are 
at  liberty  to  decide  on  any  principles,  which,  in  tlieir  opinion  will 
do  juftlce  be iv/een  the  parties,  and  the  reafonablcncfi'  or  unrea- 
fonablenefs  of  an.award,  does  not  affcci  its  validity — if  there  be 
no  milbehaviour,  or  corruption  in  the  arbitrators. 

t)  CiJ,^p. 

a  Kirb.  Rep.  3^3. 
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Chapter  Second. 

OF  THE  REDRESS  OF  PRIVATE  WRONGS  BY  SUIT  Otl 

ACTION, 


I 


N  the  preceeding  cliapter,  bavins;  difcufled  the  rc^iiedies  that  re- 
fult  from  the  operation  of  la\¥,  and  the  aft  of  the  parties  :  I  ne?(t 
proceed  to  confider  the  various;  kinds  of  remedies  by  fuits,  or  anions 
bronght"  before  courts  of  law  inftitut<pd  tohear  and  deteniiine  them. 
In  the  firft  book  of  this  work,  I  trieated  at  large  of  the  feveral 
courts,  and  their  jurililiftion  ;  and  of  courfe  we  are  prepared  to' 
delineate  the  mode  of  application  to  fuch  courts,  to  obtain  a  re-' 
dreft  of  irgunes» 

A  wrong  or  injury  is  defined  to  be  a  deprivation,  or  infringement 
of  right.  A  fimple  reftitutionof  that  right  to  the  party  injured, 
would  not  be  a  compleat  compenfation,  becaufe  <ianiagfe  muft  ac- 
crue to  him  fcF  the  lofs  of  the  ufe,  and  enjoyment  of  it.  To  fur- 
niih  adequate  relief,  it  is  neceflary  that  fomething  fhould  be  given- 
in  fatisftiftion  of  fuch  damages.  There  are  many  inflances  in  which 
a  fpecific  reftltution  of  the  right,  caimoS  be  accompliflied ;  as  in 
cafes  of  aflauk,  and  battery",  fali'c  imprifonmelit,  aiid  the  like.  A 
reparation  of  fuch  injuries  can  be  made  only  by  compelling  the 
wrong-doer  to  give  fomeihing  to  the  injured  party,  by  wav  of 
amends,  and  fatisfaftion.  In  almoft  every  infta-nce  ofawrong  to 
pci^fonal  property,  it  will  h4  impclfible  to  make  fpecific  reftitution, 
for  the  property  may  be  dcftroyed,  or  coiiveycd  away  out  of  the 
readv  of  the  law.  On  this  acco'Citt,  there  is  no  remedy  to  rccoW 
cr  the  fpecific  thing,  if  it  be  of  a  perfonal  nature,  but  caily  fonic-' 
thingas  a.  compenfation  for  the  damages. 

In  difputesrcfpefting  the  title  to  things  real,  this  difficulty  does 

not  cxift  ;  but  the  polTeffion  of  the  land  in  controverlv  may  be  rfc- 

covered.     A  remedy   therefore    ji   calculated   for  that  purpofe, 

whereby  the  party  injured  recovers  pofleffion  of  the  land,  as  welt 

as  damages,  for  the  mjnry.     The  damages  in  all  cafes  arc  afleflld 

in  money  Which  is  thf!  medium  of  commerce,   and  the  ftandard  to 

afccrtain  tlie  couiparativ^  value  of  diffcrertt  kinds  of  property,  and' 

is  a  fixed,  »nd  at:Gura.tc  mcafurefor  the  eftimatibii  of  damages. 

An 
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An  application  to  a  court  of  law  for  the  redrefs  of  a  wrong,  is 
called  a  fait  or  affion  ;  -which  may  be  defined  to  be  "  a  profccu- 
tion  before  a' court  of  law  for  the  recovery  of  one's  right."  '  The 
perfoji  who  brings  the  aftion,  is  called  the  plaintiff,  and  the  perfon 
agpinft  whom  it  is  brought,  is  called  the  defendant.  Attions  are  as 
various  and  as  numerous  as  is  neceflary  to  rcdvcfs  all  the  wrongs 
that  manjiind  can  foffer.  F.or  every  injury  that  a  man  can  fuftain 
from  his  fellow-creatures  that  comes  within  the  dcfcription  of  law, 
an  aftipn  is  framed  by  \yhich  he  can  obtain  fatisfac'iion.  It  is 
therefore  a  conmion  ma^i:n,  that  for  every  wr.oiig  there  h  a  re- 
medy. 

A&ictus  lijay  he  divided  into  two  kind'fi,  perfonul  and  real.  Per- 
fonalaftions  are  thofe  by  which  a  man  claims  damages,  as  a  fatif- 
iatition  for  the  non-payment  of  fome  debt,  or  the  non-performance 
offome  duty,  or  for  fome  injury  done  to  iiis  perfon,  or  to  his  pro- 
perty, either  I'eal  or  perfonal. 

Real  adions  are  brought  for  tlic  re^covery  of  dv.  ponclTion  of 
things  real,  and  alfo  for  damages  as  a  fatisfaaion  fur  unjuftly  de- 
pi-iving,  or  holding  tl;e  plaintiff  out  of  poffeffion.  By  the  law  of 
England,  real  adions  are  calculated  only  to  recover  pollcfllon  .of 
things  real,  and  not  to  recover  any  damage?.  Tliey  have  there- 
fore introduced  ajiother  fnecies  of  ac'tions,  called  mixed  ;  which  is 
faid  to  partake  of  the  nature  of  real  and  pcrfonaj  ac;cio;is,  becaufe 
they  recover  thereby  the  poflellion  of  the  lands,  as  well  as  d^magfes. 
In  this  ttate  we  have  no  action  that  comports  witli  tlie  Englifh  de- 
finition of  a  real  action.  Our  zA'ion  of  ilillcirm  compares  with  the 
Eni^liili  real  actions  in  this  refpeft,  that  it  will  be  in  all  i,n{laijces- 
for  the  recovery  of  the  pcHleffion  of  lands,  w!k?^£;  the  plaintilFJias  a 
right  of  property  ;  and  with  tlieir  aftion  of  ejectment,  as  damages 
mav  be  tlWreby  recovered.  But  as  this  is  the  only  kind  of  real 
actions  known  to  our  law,  and  ac  it  would  Se  improper  10  admit 
a  divifion  of  aclions  called  mixed,  wijen  tlie  law  docs  not  know 
the  original  kinds  of  actions  of  wiiich  it  is  compounded,  I  liavc 
thought  proper  to  reject  this  diviliou  of  aclions,  nnd  ro  conlidcr  our 
action  of  dillclfm  to  be  a  real  aclion,  tho'  damages  can  be  recover- 
ed by  it.     This  will  rnnplliy  our  kgil  -r.  (Icni  by  /eti enclnng  unnc- 

Ccflary  djvifions. 

Perfcnal 
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a  Pcrfonal  afcions  arc  fubdivided  into  two  kinds — aftlons  t4iat 
are  founded  upon  torts,  or  wrongs,  and  actions  that  are  founded 
upon  contracts.  Actions  founded  on  torts,  are  again  divided  into 
two  kinds  :  one  where  the  ad  complained  of  is  inmicdiatcly  inju- 
rious, accflmpanifd  by  fouic  degree  of  actual  force  or  violence  ;  as 
trcfpafs,  battery,  falfe  imprifonnicnt,  and  the  like.  The  otlwr 
is  where  the  injury  is  not  accompanied  with  actual  force  and  vio- 
lence, and  is  injurious  m  its  confcquences  only  ;  as  flander,  malici- 
ous profecuticn,  trover,  and  the  like,  Thcfe  two  kinds  of  anions 
are  diftinguiflied  from  each  other  by  denan'.inating  the  former 
trefpafs  with  force,  and  the  latter,  trefpafs  on  the  cafe, 

.Actions  founded  on  contra(!^s,  are  to  recover  damages  for  the 
nou-puyraent  of  fofiiie  debt,  the  noii-performaiKC  of  fome  contract, 
or  the  neglect  of  fomc  duty.  Such  are  airions  of  debt,  covenant, 
account  and  aHumpfit,  aad  book  debt. 

It  may  not  be  improper  to  make  a  few  remarks  upon  the  origia 
of  actions  of  trefpafs  on  the  cafc,  vhich  are  fynoninious  with  actions 
of  the  cafe,  as  this  fubfjeil  isnotfujly  cxplamed  by  the  elementary 
writers  on  the  law.  i,  Originally  by  die  common  law,  all  the* ac- 
tions that  were  grounded  on  torts  were  trefpafs,  replevi«,  detinue 
and  deceit.  "^  Confpiracy  was  introduced  by  ftatute  In  tlic  reign  of 
i;d\vurd  I.  and  all  ilie  adtaons  grounded  on  coutrafts  were  debt> 
covenant,  and  account.  Tlio'  thefe  acl;ions  might  be  fufticicnt  in 
tlic  carlv  periofls  of  the  EnglrHi  government,  when  there  was  but 
Utile  perfonal  property,  and  tlie  people  being  In  the  agricultural 
ftatc  of  faciety,  paid  thear  chief  attention  to  lands,  jn  their  actions 
refpeding  which  they  proceeded  to  great  lengths  in  refinement  ; 
}t:t  wheij  tliey  arrived  to  thecom-mcrcia]  ftatc,  aod  the  principles 
of  jurifpriidcBce  v/ere  better  ujidcrftood,  as  wcjl  as  perfonal  proper- 
ty  largely  eiicreafed,  it  was  apparent  that  new  remedies  mufthc 
djvifed.  It  Is  manlfeft  tJiflt  the  adtion  of  trefpafs  could  nor  extend  to  a 
vafl  variety  0f'in)urlcs,tf/  which  niankiiM  arc  expofed.  Such  arc  thoie 
which  are  iinttoconipamexl  by  force.  Tlie  admiffion  of  the  defefldant 
to  wagff  ii'y  law  in  aftions  ef  ^lebt  raid  detinue,  muft  have  been 
producfive  of  great  mifcliWf  and  Jnjudice.  Nq  aftioti  •of  covenant 
vovdd  be  uiaiiitained  unleft  the  plaintirf  snuld  produce  *n  trial,  a/ 

co^'cnant  111  wriiing.     This  precluded  any  remedy  on  all  parol  co- 
venants 
a  1  "Lrpin.  pi.efK  r.         l>  i  Rtevt'j  Hift.  En^lifti  Law,  j8,  and — 2.  ^ig. 
:  I  Rrt\'-.'i  Hul.Jbig.  Liw,  jj^. 
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venants.aud  jn-omlfes.  The  iniperfeclion  ot'perfonal  atlions,  ren- 
jdcred  it  abfolutely  neceflary,  to  eftabJilh  fome  new  adions,  or  ex- 
tend the  old  remedies  to  fupply  the  defeil. 

«  A  hint  to  adopt  the  ncceffary  improvements,  vas  taken  from 
tbe  ftatuteof  Weftininfter  thc'fecond,  pafled  rn-the  thirteenth  year 
of  the  reign  of  Edward  the  firft,  which  enadted,  *'  that  as  often 
*'  ;as  it  lliall  hap]>cn  in  chancery,  that  in  one  cafe  a  writ  Aall  be 
'*  -found,  and  iii  aiiniilar  ca-ie  depending  on  the  fame  principle,  and 
**  wanting  a  fimilar  remedy,  no  writ  can  be  found,  then  the  clerk« 
"  -of  the  chaticery  -{hall  agree  in  making  a  writ,  or  adjourn  the 
*'  cafe  to  the  next  parliatnent,  and  write  the  cafe  in  which  they 
•"  could  not  agree,  and  refer  it  to  the  parliament,  when  a  writ 
**  fhould  be  made  with  the  advice  of  perfons  learned  in  the  law, 
^'  -leit  it  might  happeu  that  the  king's  court  fliould  for  a  long  time  fail 
*'  in  adminifteinng  juftiee  to  complainants."  This  flatute  eftabliih- 
es  a  principle,  the  carrying  of  which  into  effect,  maft  neceflsrily  be 
productive  of  a  progreffive  impiQvement  in  jurifprudence.  In  the 
t  reign  of  Edward  III.  the  courts  of  law  difcoventig  the  impcrfeft- 
i»n  of  the  writ  of  trelpafs  in  tlic  old  form,  were  not  content  with 
it  ;  tliey  tl>er«forc  availed  thenifclves  of  this  ftatute,  authorizing 
writs  to  be  framed  in  fimilar  cafes,  and  endeavoured  to  render  it 
jpore  imiverfal  by  enlargingits  fcope,  atnl  modifying  its  terms,  fo 
as- to  adapt  it  :tO'ft\'c-ry  man's  own  cafe.  Tlio'  this  innovation  met 
with  fome  opj^fitiort,  yet  wc  find  in  the  reign  of  Henry  IV.  that 
writsoftrefpafs  were  extended  to  a  great  variety  of  new  cafes  :  and 
bad  uflumed  the  name  of  trefpafs  on  the  cafe.  In  this  reign  the  mai*ks 
of  dif».viniinatIon  between  trefpafs  and  trefpafij  on  the  cafe,  began 
to  be  dillimlidy  ailertainod  :  that  the  fcrmer  fhould  be  always  with 
force  and  arnw,  and  the  latter-;ie\'tr.  This  aftion  was  by  degrees 
extended  to  a  vatl  variety  of  cafes  for  which  tlwrc  was  no  remedy 
MX  common  Jaw,  and  adapted  to  many  caits  for  whii^h  there  was  a 
fpecific  remedy  at  connnon  .law,  and  on  account  of  its  greater  con- 
venience fuperc^edcd  thegi,  fuch  as  ^deceit,  conipiracy,  and  deti- 
nue. 

The  great  advantage;  derived  from  the  a(flion  of  frcfpafson  the 
cafe,  xivdde  ceurt.s  def:rousof  extending  tlic  fame  principles  to  ac- 
tions founded  on  coiUraft,  to  avoid  the  inconvenience  of  wa^cYof 

law 

a  t  ^ftcre's  F-i^.  F.i.g.  Law,  H*2CJ,  iSj.— s  OA.  Infl.  404,  k  3  RctVt** 
Kill.  Eng,  Law,  "S9, 
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law  in  tiebtj  and  tlie  necefllty  of  evidencing  a  contraft  by  a  fpe.cia!- 
ty  in  covenant.  Tho'  it  fccnied  harfh  to  comprehend  under  the 
name  of  trefpafs  the  non-performance  of  promiles,  yet  afrer  fom<^ 
time  the  neceffity  of  fuch  an  amendment  qf  the  law  induced  courts 
to  admit  thefe  new  writs,  and  by  a  long  train  of  rational,  liberal  and 
equitable  decifions,  the  courts  of  law  have  perfe'5lcd  ,tlie  mode  of 
rcdrefling  v/rongs  by  aftions.  -This  noble  improvement  is  owing 
to  tlie  principle  promulgated  in  the  ftatute  of  Weftminfter  the  fe- 
cond,  wliich  autliorized  the  framing  writs  in  fimiiar  cafes.  It  is 
wonderful ,  to  furvey  the  various  improvements  and  additions, 
which  have  been  made  to  the  Englilh  jurifprudence  in  the  exercile 
and  application  ©f  this  fundamental  principle.  They  have  from 
time  to  time,  devifed  remedies  as  the  exigencies  of  mankind  requi- 
red, in  a  gradual  progrefs  from  the  fimplell  ftages  of  fociety,  to  the 
complicated  interefts  of  commerce,  luxury,  and  the  higlied  refine- 
ment ofmanners.  The  fyfteni  of  jurifprudence  has  become  fo  per- 
fect, that  it  can  hardly  be  expeded  a  cafe  fliouid  arife  that  does 
not  come  within  the  defcription  of  fpecific  remedies,  well  known  and 
eftabliftied.  Yet  the  fame  principle  which  has  produced  fuch  won- 
derful improvements  in  hands  of  judges,  may  ftill  be  called  invo 
exercife  whenever  there  fliall  be  an  occafion. 

The  pcrfonal  actions  now  remaining,  which  originally  exillcd  a$ 
common  law,  are  trefpafs  and  replevin,  for  torts  or  wrongs  ;  and 
debt,  covenant,  and  account, for  contracts..  .Thefe  maybe  deemed 
original  fpecific  aftions,  haying  appropriate  names.  All  other 
perfonal  aftions  maybe  denominated  aclions  of  trefpafs  on  the  cale^ 
and  were  intioduccd  and  eftabliilied  in  the  maimer  1  have  related. 
But  tho'  all  thefe  actions  fo  introduced,  have  been  iudilciinijuateiy 
by  writers,  called  actions  of  trefpafs  on  the  cafe,  and  actions  on  the 
cafe  ;  yet  wc  find  in  the  progrefs  of  juridical  improvement,  that 
certain  claflesaHumed  fpecific  names,  by  which  they  are  alfo  known. 
Afiumpilt  will  compjcljcnd  all  new  remedies  that  have  been  devifed 
refpcAing  aftions  founded  on  contracts.  Trover,  llandcr,  and 
malicious  profccution,  have  received  names  among  the  adionsof 
trefpafs  on  the  cafe,  which  arc  founded  on  torts.  But  on  account 
of  the  difficulty  of  claffing  all  the  atftions  that  arife  in  the  courfe 
of  things,  we  find  that  there  are  fome  injuries  whicli  muft  be  yet 

f.laflcd  under  tlic  general  name  of  trefpafs  on  the  cafe. 

Having- 


"WRONGS' BY  SUIT  OK  ACTION.  25 

Having  premifed  tliefe  general  obfervations  upon  the  nature  of 
iclions,  !  Iliallnow  proceed  ^  delineate  every  kind  of  adion,  that 
isneceflary  to  rtdrefs  every  poflible  injury.  In  the  iiril  place  I 
fliall  treat  ofthofeaflions  which  refpeft  perfons,  and  then  tfaofe 
which  refpedt  things.  In  the  former  part  of  our  inx^uiries  we 
have  confidered  the  various  rights  of  the  people.  Wrongs  being 
onlv  a  privation  of  rights,  I  fhall  pnrfue  this  branch  of  the  fubjedt 
tiuder  the  fame  diftribution,  and  fliail  unfold  a  fyftem  of  wrongs 
corrcfpohdent  with  the  former  fyftem  of  rights. 

Rights  are  divided  into  abfolutc,  and  relative — abfohite,  fuch  as 
belong  to  men  as  individuals,  which  are  perfonal  fecurity,  perfon&l 
liberty,  and  private  property.  Relative,  are  fuch  as  belongtothem 
as  members  of  focicty,v.-hich  arc  the  relations  of  hufband,  and  wife  •/ 
parent,  and  child  ;  guaVdian,  and  ward  ;  maftcr,  and  fervant. 
Of  each  of  thefe  I  Ilfall  treat  in  their  order  refervingthe  confidera- 
tion  of  actions  rcfpefting  private  property  to  the  laft  divi'fion. 


Chapter  ThTrd.' 


OF  ACTIONS  FOR  INJURIES  THAT  APTECT  THE  RIGHT 
OF- PERSONAL  SECURITY. 


1  HEr» 


right  of  perf.inal  fecurity  confills  in  the  prefervation  of 
diie's  life,  limbs,  body,  health,  and  reputation.  The  injury  of  de- 
priviilg  a  man  of  his  life  is  deemed  the  higheft  olFence  againft  fociety, 
and  is  punifhable  with  death.  This  fubjeft  will  be  conlidered 
when  we  come  to  treat  of  crimes.    In  this  chapter  I  ftiall  confider — 

I.  The  injuries  that  affcft  the  limbs,  aiid  body  of  a  pcrfon,  and- 
the  modes  of  redrefs . 

II.  The  injuries  that  afFeft  a  man's  health,  and  the  modes  of 
rcdrefs-. 

III.  The  injuries  that  affeft  a  nian's  reputation,  vend  the  modes 
of  rcdi'efs. 

I.     I  am  to  attend  to  a  confideration  6f  the  injuries  that  affeffi 

the  limbs,  and  body    of  a  pcrfon^  and  the  remedies^     To  inveiti- 

gate 
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gate  this  fubjcft  with  the  greater  perfpicuity,  it  will  be  conveiiient 
to  attend  to  the  following  divilion*. 

I.  What  aflts  amourtt  to  an  iufringenient  of  tlic  right  ofprc- 
ferving  the  Kmbs,  and  bbdy  of  a  person. 

a.    What  fliall  be  a  fuffitient  excufc  for  aif  aflault,  and  battery. 

3.  What  anions  may  bt  brought  for  the  recovery  of  damages, 
for  thefe  injuries. 

I.  I  am  to  conlider  the  a£ls  done  by  a  pnrfoH  to  the  limbs,  and 
body  of  another,  which  conftitute  civil  injuries.  I  fliall  firft  ex- 
pound the  common  law,  and  then  the  ftatute  law.  Two  injuries 
may  be  committed  by  the  common  hiw,  aflauk,  and  battery. 

1.  a  Affauk  is  the  unlawful  fctting  upon  a  perfon  of  anv  onft, 
by  the  offer  or  attempt  to  beat,  tho' without  touching  tfie  pcrfun, 
as  by  ftrikingat  him  with,  or  without  a  weapon,  and  milling  him,'' 
©r  prefenting  a  gun  at  him,  at  a  diftance  to  which  the  gun  will  car- 
ry, or  pointing  a  pitchfork  at  him,  ftanding  within  reach  of  him,  or 
by  holding  up  one's  fifl  at  him,  or  by  drawing  a  fword  and  wav- 
ing it  in  a  menacing  manner,  i  But  if  in  doing  fuch  at^t  he  makes 
ufe  of  fuch  cxprellions,  as  fhew  he  has  no  intention  to  ftrikc  a  blow, 
it  is  no  aflault ;  as  where  a  perfon  lays  his  hand  on  his  fword  as  i^ 
to  draw  it,  this  might  be  deemed  an  ^ault,  but  when  he  favs — 
If  this  was  not  aflize  time,  I  would  not  take  fuch  language  from 
you.  Tliele  words  (hew  he  had  no  intention  to  do  any  corpora^ 
hurt,  and  explain  away  the  inipliad  infult.  <^  No  words  whatever. 
Jet  them  be  ever  fo  provoking,  can  amount  to  an  aflault.  JEvery 
battery  includes  an  aflault. 

2.  </  Battery  is  an  aif^ual  commiflion  of  violence  to  the  perfon. 
Any  injury  however  fmall  that  is  done  to  a  perfon,  in  a  fpiteful,  re- 
vengeful, rude,  orinfolent  manner,  either  by  beating,  ftiikinrr,  or 
pufhing  him,  or  by  fpitting  in  his  face,  treaditig  on  Iris  toes,  or 
any  way  touching  him  in  anger,  or  viol^^ntly  joflling  him  out 
of  the  way,  are  batteries  in  the  eye  of  the  law.  For  tlie  law 
holds  every  one's  perfon  to  be  ficred,  and  no  one  has  a  right  to  do 
him  the  lea{l  injury,  and  as  it  is  difficult  to  draw  a  line  of  diflinc- 
tion  between  different  degrees  of  violence,  it  is  ncccflliry  to  prohi- 
bit it  in  every  ftage,  and  then  give  damages  according  to  the  na- 
ture 

tf  I  Ffpfn.  Die.  ^83      Fincli'<  I.sw,  201.     1  RoJ!.  Ahr-  54^  Hawk.  P.  C.  I3> 
>GiJb.  Law  fivicJ.  ai6.     ^  Wawk.  P.  C, /;4.     >' i  E'.pin.  Di^.  :^S.|. 
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tare,  and  aggravation  of  the  injmy.  Battery  not  only  comprehends 
the  lead  a»n:ual  violence,  but  the  greatcft,  and  includes  not  onJy 
wounding,  but  nlayhern,  which  according  to  thr  common  law,  con- 
fuls  in  depriving  a  perfon  of  ftniie  luember  neceliiiry  for  his  defence 
in  figiit,  which  arc  faid  to  be  arms,  fingers,  eyes,  foreteeth,  and  fome 
others.  But  this  is  only  confidcred  to  b«  an  aggravated  fpecies  of 
battery,  and  the  fame  remedy  is  given  as  in  other  batteries.  The 
aft  caufing  the  injury  to  the  plaintilF,  need  not  proceed  from  the 
immediate  afliuilt,  or  s.Ct  of  the  defendant,  for  tl^ere  are  many  afts 
which  caufe  another  perfon^  or  thing  to  commit  a  battery,  for 
which  aftions  will  lie. 

a  As  where  the  defendant  wantonly  threw  a  lighted  fquib  into  the 
market  place,  which  being  tolled  by  difiorent  perfons  from  place  to 
tolace,  in  their  own  defence,  without  any  refleolion,  and  without 
any  defign,  but  to  litve  their  own  property,  at  laft  hit  the  plaintiiF 
in  his  face,  and  by  the  cxploiion  put  out  his  eye  ;   it  was    adjudged 
that  this  aftion  would  lie,  the'  the  injury  was  caufed  inimediately 
and  direftly  by  the  laft  perfons  throwing  the  fr.uibinto  the  face  of 
the  plaintiiT.     For  the  firft  adl  was  unlawful  ;  the  fquib  had  a  na- 
tural power,  and  tendency  to  do  mifchief  indifcriminately,   wher- 
ever it  fhould  fall,  and  therefore  would  neceflarily  produce  a  de- 
fence by  every  perfon  in  danger  of  being  hurt  thereby  ;  and  every 
aftion  thus  done  in  felf-defence  is  to  be  considered,  as  a  continua- 
tion of  the  act  of  the  defendant,  till  the    explof-on  of  the  fLjuib, 
v/hen   it  would  ceafe  to  be  dangerous.      Tliereforc    all  the  afts 
of  throwing  the  fquib,   were  confidered  as   one  linglc  act ;   and 
this  the  aft  of  the  defendant.     Had  a  ftone  been  thrown  into  th« 
fame  place,  and  ceafed  its  motion,  and  then  been  taken,  and  tin-own 
by  another  perfon,  by  which  an  injury  was  done,  the  laft  perfoii 
throwing  it  muft  have  been  refponfible  for  the  damage  ;  bccaufe 
the  ftone. had  ceafed  to  have  any   power  to  do  mifchief — but  the 
fquib  had  the  power  of  hurting,  till  it    exploded,   and  therefore 
perfons  expofedto  be  hurt  by  it,  v/ould  necefiarily  remove  It,  and 
the  explofion  at  lift  being  owing  to  the  aft   of  tlie  defendant,  he 
mav  be  confidered  as  the  immediate  caufe  of  the  injury.     ^  If  a  man 
turns  out  a  mad  bull,  unruly  ox,  a  lion,  tyger,  or  any  wild  uiif- 
diievous  creature,  among  people,  by  which  an  injury   is  done  to 

E  any 

a  3  Wilfon  403.  Scot  v.  Shepherd,    I  Black.  Rep.      I  3  Wjlf.  403. 
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any  perfori,  he  is  rtTj-JonfiBle  for  fuch  afc  in  an  aftion  of  trefpafs 
with  force — for  the  turning  fuch  creature  loofe,  is  the  very  aft  of 
the  pcrfon,  and  is  as  much  an  aflault,  and  battery,  as  to  flioot  a 
bullet  out  of  a  gun.  If  a  perfon  expofed  to  be  hurt  by  fuch  creature, 
Ihoukl  in  fclf-defcnce  t«rn  it  upon  another,  who  fhould  be  hurt, 
t!ic  firft  a«pLor  would  be  anfwerabk  fdr  fuch  injury  in  an  action  of 
trefpafs  With  force,  and  arms. 

a  If  a  man  ftrike,  or  frighten  a  horfe,  by  which  he  runs  away 
with  the  rider,  or  hurts  the  rider,  or  any  other  perfon,,  he  is  lia- 
ble to  anfvvcr  for  fuch  injury,  becaufc  the  acl  of  ilriking  tl)e  horfe  is 
the  immediate,  and  neceflary  caufe  of  the  injury.  So  if  one  man 
,pulh  andrher  againfl  a  third  pejfon,  by  which  either,  or  both  ar» 
hurt,  this  is  actionable,  as  an  aflault  and  battery. 

^  When  a  perJbn  does  an  injury  ^6  another  without  defign,  and 
by  itievitablc  accident,  he  is  not  liable  to  an  action.  If  a  horfe  up- 
on a  fudden  furpri^e  runs  anvay  with  the  rider,  and  runs  againft  a 
man,  and  hurt*  hiui,  it  is  no  batiery.  So  if  I  am  pufhed  by  one  a- 
gainft  anotlier,  and  hurt  him,  this  is  no  battery  in  me. 

c  Where  a  perfon  is  doing  an  aft  which  it  is  his  duty  to  perform, 
hurts  another  without  defaulter  defign,  he  is  not  guilty  of  a  bat- 
tery. As  if  a  foldier  in  exercife,  hurt  by  accident  his  companion, 
it  is  not  aftiowable — btt  if  he  had  hurt  him  wilfully,  and  with  de- 
liwn,  he  would  hav,e  been  guilty  of  a  battery. 

^  Where  a  perfon  is  doing  on  aft  which  he  Is  under  no  particular 
duty  to  perform,  he  is  accountable  for  any  injury  to  another  done 
either  by  cairclellriefs or  accident,  and  whether  it  be  criminal,  or  in- 
nocent, as  where  the  defendant  was  uncocking  a  gun,  and  tjie 
plaintiff  Handing  by  to  fee  it,  it  went  ofF,  ami  wounded  liim,  it  was- 
heifT  that  the  plaiatifF  might  maintain  trefpafs  for  the  injury.  For 
every  man  is  anfweral)lc  for  every  injury  he  docs,  altho'  he  do  it 
without  any  defign,  a^a\  by  accident — unlefs  the  injury  don£  by 
\rm\  was  inevitable. 

e  Where  a  perfon  receives  a  bodily  injury,  in  confcquence  of  air 

aft  done  by  his  own  confcnt,  he  cannot  maintain  an  aft  ion  for  the 

battery  ;  as  where  two  peifons  played  at  cudgels  by  confeut,  and 

©ne 
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one  hurt  the  other,  it  w  as    held  no  battery,    becaufc  lo  him    Vvho 
contents,  there  is  no  hijury  done. 

a  But  in  fuch  cafe  the  aft  from  whence  the  injury  proceeds  niuP: 
be  lawful  ;  for  wherein  the  aftion  of  trefpafs  ior  a'ikult  and  bat- 
tery, the  defendant  would  have  given  in  evidence  that  the  plain- 
tiff boxed  by  confent,  from  whence  the  injury  proceeded,  it  was 
held  to  be  no  bar  to  the  aCcion  ;  fw  as  the  aft  of  boxing  was 
unlawful,  the  confent  of  the  parties  to  fight  could  not  cxcufe  the  In- 
jury. So  if  one  licence  another  to  beat  liim,  iuch  licence  is  void 
becaufeit  is  aguinft  the  peace. 

i  Such iK  the  common  law  refpefting  allault  and  {joltery.  By 
theilatute  againft  brt^^aking  the  peace,  it  is  enafted,  that  whofoev- 
er  fliall  diflurb,  or  break  the  peace,  by  tiuuultuous,  and  oifenlive 
carriages,  threatening,  traducing,  qu-arrelling,  challenging,  afiaulr- 
ing,  beating  or  ftriking  any  other  perfon,  lb ch  perfon  or  perfons 
fo  offending, /hall  be  liable  to  pay  to  the  ptuty  huit^  jufr  dama- 
ges, aiid  alffo  fliall  pay  fuch  fine  as  on  fuch  copl'deration  of  the  par- 
ties, the  inllrunient  Kiade  ufe  of,  the  degree  of  danger,  the  lime, 
place,  and  provocation,  fhall  be  judged  reafonabk.  In  expounding 
this  ftatute,  i  believe,  the  common  \x'^\  doclrilies  refpecting  aHaidt, 
and  battery  has  been  the  rule. 

2,     What  fhali  be  a  f^ifiicicnt  excufe,   or  jaitification  of  aff'aiilt 
and  battery. 

c  W^iere  a  perfon  is  afting  under  an  authority  given  him hy 
law,  that  (hall  lie  a  faflicient  juitificauon  ;  as  if  anoincerhas  a 
writ,  or  warrant  againd  a  perfon,  wiio  will  not  furPer  hiiirfclf  ta 
be  arrelled,  he  may  juftify  a  beating,  or  even  a  wounding,  in  an  at- 
tempt to  take  him.  d  Eut  a  battery  cannot  be  jufti-ficd  by  ati  ar- 
rell,  under  procefs  otily,it  will  only  juftify  the  adault — for  to  jufti- 
fy a  battery,  refiftance  or  an  attempt  to  refcne  hinifelfout  ofcuftody, 
fliould  be  fliown  ;  unlefs  it  be  jaftiiied  by  way  of  gentle  iniporiti- 
cm  of  i'.ands  ;  in  wiiich  way  only  a  defendant  may  juuify  ideating, 
Milliouilhewing  any  refillance  or  attempt  to  refcue, 

e  So  in  thecxcrcife  of  his  office  a  church  v/ardcH,  and  by  parity 
oFiGafoia,  a  tythingman,  May  juftify  taking  off  the  hat,  or  laying 

hand 
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hand  on  a  perfon  who  is  difordcrly  in  the  clmrch,  or  meeting,  and 
turning  him  out  for  dillurbing  the  congregation. 

"  So  a  perlbn  may  juftify  even  a  mayhem,  if  done  by  him  as  an 
officer  of  the  army,  as  a  puniflmicnt  to  the  plaiatifF  for  difobedicnce 
of  orders^  or  other  military  crime. 

b  A  man  may  judify  for  anaffault,  and  battery  againfi:  anyone, 
who  allaults  his  wife,  parent,  or  child,  if  done  in  the  defence,  A 
wife  may  juftify  an  aflault  in  defence  of  her  hufband.  A  fervant 
may  juftify  an  aflault  in  defence  of  his  mailer,  but  a  mader  cannot  ju- 
ftify in  defence  of  his  fervant  ;  for  the  mafter  may  have  an  atftioij 
againfi  him,  who  beats  his  fervant,  for  the  lofs  of  fervice,  but  a 
fervant  can  have  no  adion  for  the  beating  h*is  malter. 

Any  perfonmay  juftify  fich  afts,  or  aflault,  ris  fliall  be  neceflary 
to  prevent  perfons  from  figli^ing,  and  breaking  riie  peace. 

e  A  perion  may  iuftifv  the  battery  of  one  who  attemnis  wrono'- 
tally  to  diipoHcfs  him  of  his  lands,  or  take  a;vay  his  u,oods.  But 
in  cafe  of  aii  entry  on  the  lands,  it  inullnot  be  jnftified,  as  a  batterv, 
but  as  a  gentle  impofiiion  of  haiuls.  J  Where  the  injury  is  a  mere 
breach  of  a  perfon's  clofe,  the  defendant  cannot  juftify  a  battery, 
without  a  previous  requefl  to  depart ;  but  it  is  otherv»ife,  if  one 
bre?.ks  down  a  gate,  and  enters  with  force,  and  arms,  for  tliere  it 
is  Jawful  to  oppoie  force  with  force. 

A  parent  may  give  rcafonable  correftion  to  his  child,  a  mafter 
to  his  fervant,  or  apprentice,  a  fchool-uiafter  to  his    fcholar,  or  a 

gouler  to  his  pvlfoner, 

/Where.ver  the  allault,  or  battery  proceed  from  the  plaintiflp's  own 
fault,  it  is  a  fuft'cjcat  juftification  of  the  defendant.  Ho  where  the  de- 
fendart  can  prov*-  that  the  iirft  aflault  proceeded  from  the  pl:iintiff,he 
is  excnfeable,  s  If  the  defendant  proves  that  the  plaintiff  firft  lif- 
ted ap  his  ftick  to  ftrike  him,  and  offered  fo  to  do,  it  is  a  fufficient 
aiTault  to  juftify  his  ftrikiiig  the  blow  ;  for  he  need  not  ftay  till  the 
plainfiii'has  sdually  ftryck  him,  for  he  might  be  difablcd  by  the 
bloAv, 

/■  There  niuft  befome  proportion  betv/cen  the  battery  given,  and 

the 
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ilic  firfi  ailauit,  for  every  afiault  liowc\  er  fmall,  will  not  jiiflify  an 
enormous  battery.  ^The  rule  is^  that  the  defendant  may  itrike  fuch  a 
blow  as  is  neceflary  in  his  own  defence.  Therefore  if  a  little 
blow  be  given  by  one  to  another,  and  he  gives  in  return  fo  violent 
.a  blow,  that  he  maims  the  «ther  perfon,  he  cannot  juflify  it,  on  the 
ground  that  the  firft  afljult  was  made  on  him.  But  if  the  plaintiff 
ftrike  the  defendant,  and  a  Icufile  enfues,  and  fhc  parties  dofe  im« 
n^ediately,  and  in  the  fcuiHe  tlic  defendant  maims  the  plaintiff,  he 
may  juiiify  on  the  plea,  that  the  plaintiif  made  the  firlt  aflault. 

a  It  is  faid  that  if  an  ajiauit  happen  in  a  church-yard,  the  defen- 
dant canuot  juflify  under  the  pL^a,  that  the  plaintiff  committed  the 
f.vft  aflault  :  for  the  law  fo  abhors  violence  in  churches  and  church- 
yards, that  it  will  iiot  allow  a  man  to  ftrike  there  even  in  his  own 
defence.  This  is  clearly  a  relic  of  the  fuperllition  of  the  dark  ages, 
hnt  I  prefurae  this  will  not  be  deemed  law  in  this  enlightened  pe- 
riod, when  mankind  hiive  difcovcred  thatttolinels  cannot  be  predi- 
4,ated  of  mere  place. 

The  juftifications  by  the  common  law  mnfl:  be  pleaded  {pecially 
in  bar  of  the  action,  but  by  our  itatute  law  they  may  be  given  in 
.evidence  under  the  genei-al  illue, 

^.  I  am  to  confidcr  the  aftlons  that  can  be  brought  to  recover 
.damages  for  the  injury  of  aflault  and  battery. 

I.  Accion  of  trefpafs  with  force  and  arms,  commonly  called 
A^'nuh  and  Battery ,  is  the  proper  renicily  at  common  law.  The 
declaration  muft  charge  the  fa£ts  to  be  done,  with  force  and  arms, 
^nd  againfl  the  peace,  or  fo  that  purport,  h  The  offence  fhould  be 
•charged  fully  ?.iid  poll  lively,  and  not  by  way  of  recital,  as  \fhereas 
Xhe  defendant  o\\.  a  ceriain  day  made  an-afiault. 

c  The  .declaration  in  aflault  and  battery,  cannot  lay  the  offence 
fin  a  day  certain,  and  on  divers  other  days  and  times,  fcr  an  af- 
fault  is  one  entire  individual  ad,  and  cannot  be  committed  at  di- 
■vers  times,  nor  laid  with  acontinnando,  for  upon  fuch  a  declarati- 
on, it  isiv.ipoilible  for  th«  defendant  to  know  whechtr  the  plaintiff 
means  to  prove  one  aflault  only,  er  twenty  ;  and  therefore  he  c?m- 
xot  be  prepared  to  juftify. 

For 
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<i  For  a  battery  to  the  wife,  the  hnfljand  and  wife  mud  jojn  in 
tffe  aiftion,  and  it  inGil  be  laid  to  ihcir  damage,  becaufe  the  huf- 
band  is  put  to  expence  for  her  cure,  and  in  bringing  the  action  ; 
and  the  riglit  of  action  could  farvive  to  the  ■wife,  to  whom  the  in- 
jury was  ccmniittcd.  if  therefore  it  be  laid  to /w  damage  only, 
the  declaration  is  ill.  For  an  aiTaftit  and  battery  committed  upon 
both  the  hiuliand,  and  "wife,  he  mufc  bring  an  action  alone  for  the 

injury  done  to  himfelf,  and  cannot  join  hci'  in  an  adtion  for  fuch  an 
injury. 

a  As  every  trefpafsis  in  it's  nature  joint,  and  feveral,  where  fjn- 
dry  perl'ons  are  guilty  of  an  ailault,  andbattdry,  the  plaintiff  may 
bring  his  action  againft  them  ail,  or  againil  parr  of  them,  but  can 
bring  one  aftiononiy.  If  they  plead  feveral,  and  clKlinft  Z' pleas 
that  have  feparate  trials,  and  v/hich  ao  not  avail  them,  entire  da- 
mages mud  be  afiefled  and  nftt  fe\cral.  Part  may  be  convitted, 
and  part  acquitted.  <^  A  recovery  againft  one  will  bar  an  action 
agajnll  another  joint  trefptifTer  ;  for  a  plaiutiiF  fhall  have  but  one 
fatisfdition  for  an  injury,  tho' tlie  aflault  and  battery  be  commit- 
ted by  feveral,  and  vho'  his  aclion  be  brought  cither  joint,  or  feve- 
ral. The  jury  cannot  fever  the  damages,  where  action  is  brought 
againft  feveral,  lb  as  to  give  more  againft  one,  than  the  other. 

J  If  the  plaintiiFhas  once  recovered  damages,  fot*  theaflauFt  ani 
battery,  he  cannot  afterwards  recover  in  anew  action, for  any  fur- 
ther mifchief,  or  irtiurv  ;',rirm<7  from  the  fame  battery.  As  where 
after  the  plahr  ilf  iii  this  aflion,  had  recovered  damages  for  the  bat- 
tery, a  piece  wa>  cut  out  cfthelknll  in  confequence  of  the  former 
wounding,  for  which  he  brought  a  new  aftion  ;  but  it  was  held 
not  to  lie.  For  the  battery  itftlf  was  the  ground  of  the  a^-iion,  and 
the  injury  tlie  meafure  of  the  damages  ;  but  here  the  ground  of 
the  adlion  was  gone  by  the  former  recovery. 

''  In  an  aftion  by  the  huH^and,  and  wife,  for  the  battery  of  the 
wife,  on  the  general  ifliie  pleaded,  the  defendant  fljall  not  be  allow- 
ed to  prove,  or  go  into  evidence  tiin.rtlie  woman  is  not  the  wife  of 
the  plaintirr,  for  it  fliojUl  be  pleaded  in  abatement,  fo  that  the 
plaintiif  might  meet  the  objcdion  fairly. 

/  If  the  declaration  charge  the  afTault  and  battery  to  be  com- 
mitted 
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mitted  in  011c  town,  and  on  trial  it  fhall  be  proved  to  have  been 
committed  in  anotlier,  it  is  goea  b^caufe  tbisafiion  is  tranfitory. 
a  If  the  trefpaft  were  done  on  the  fourth  of  May,  and  the  plaintiff 
alledge  the  lame  to  be  done  on  the  firft.  or  fifth  of  May,  v/hen  no 
irefpafs  was  done;  yet  if  iipoJi  Uv  evidence  it  appear  tiiat  the 
trefpafs  was  done  before  the  aLllon  \¥as  brought,  it  is  fufficient.  It 
muft  further  be  obferved,  that  tl)£  trefpafs  mud  iuve  been  dque  not 
only  before  the  bringing  the  acSion,  but  alfo  within  the  time,  not 
excluded  by  the  ftatute  of  limitation  :  and  let  tlic  day  in  the  declara- 
tion be  alledged  to  be  on  any  day  within  that  thne,  and  let  the 
proof  be  of  any  other  day  in  tli  at  time,  it  is  good. 

2.  A  qui-tam  pr^ecution,  grounded  on  the  flatute,  may  be 
brought  by  the  party  injured^  to  vecover  damages  for  an  affault  aud 
battery. 

In  ail  cafes  of  afiault  and  battery,  there  is  not  only  a  private  in- 
jin-y  done  to  the  parly  ;  but  the  public  peace  is  diilurbed,  and 
broken.  Such  an  acT;  is  therefore  denominated  a  breach  of  the 
peace,  and  the  flatute  inf lifts  a  pynifliment  by  fine  upon  it,  in  bc- 
lialf  of  the  public,  and  provides  that  the  wrong-doer  fliail  pay  juft 
damages  to  the  party  injured.  By  the  comnuon  law,  thefe  ads  are 
conlldered  in  a  feperate  view,  being  c;»lled  an  offence  againfl:  the 
peace,  as  it  refpccts  the  public,  and  a  trefpafs  as  it  refpefts  die  indi- 
vidual.  The  party  therefore  brings  his  private  aftion  for  the  re- 
covery of  damages,  and  the  public  inftitute  a  profecution  ag^iinil 
him  for  the  crime.  Of  courfe,  by  the  common  law,  there  is  no 
connection  between  the  public,  and  the  party  in  profccuting  an  of- 
fender for  an  afiault  and  battery.  But  when  oui  ftatute  made  the 
fam-e  acts  an  offence  againft  the  public  peace,  and  a  trefpafs  againft 
the  party  injured,  and  direfted  courts  to  fentence  the  offender  oa 
conviclron,  to  pay  a  fine  to  one,  and  damages  to  the  other ;  the 
neceffary  confequence  was,  that  by  a  priucipl-e  of  coii^nion  law, 
actions  q«i-tara  -^'ould  lie  upon  the  ftatute,  by  which  the  public,  and 
the  party  might  proceed  together,  to  puniili  the  offender  and  reco- 
ver damages  :  for  this  joining  of  the  public  and  tiie  party  by  the 
ftatute,  is  the  ground  of  all  adiofls  on  the  ftatute.  As  It  was  the 
cbjeft  of  the  ftatute  that  fach  offender  fliould  be  arrcfted  and  hold- 
en  in  perfon  for  trial ;  which  appears  from  the  claiife  of  the  ftatute 
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authorifing  fuch  offender  to  be  bound  over  to  court,  and  as  the  of' 
fe§ce  is  of  facli  a  nature  as  to  julVify  an  in)mc<liate  arreft  by  warranty 
the  practice  upon  the  ftatutc  was  to  proceed  by  information  qui- 
tam,  and  arreft  the  ofTender  in  the  fame  manner  as  in  a  criminal 
procefs. 

Infonnation  qui-tam  upon  the  ftatutc  agamfl  brei'king  the  peace^, 
muftbe  in  the  name  of  the  (lute,  as  well  as  in  the  name  of  the  party 
complaining  :  it  muft  be  addrefled  to  fome  afliftant,  or  juftice  of 
the  peace,  the  fafts  muft  be  ftated  in  the  information,  in  the  fame ' 
manner  as  in  a  declaration  for  aflault  and  battery  ;  it  mud  conclude 
againfl:  the  ftatute,  entitled,  an  aft  againft  breaking  the  peace,  or 
contrary  to  the  form  and  effect  of  the  ftajute,  in  fuch  cafe  made 
and  provided  ;  and  to  the  damage  of  the  plaintiff  fuch  funi  as  he 
think-s  proper  to  demand  ;  and  the  authority  to  v/hom  the  com- 
plaint is  addreficd,  may  ifliie  a  warrant,  and  the  defendant  may 
fcri-thwith  be  apprehended,  and  brought  before  the  authority  to 
whom  tlie  complaint  was  made,  or  any  proper  authority  for  trial^ 
If  the  damages  demanded  do  not  exceed  the  fum  of  four  pounds, 
then  the  affiftant  or  juftice  of  the  peace  to  whom  fuch  Information  is 
returned,  may  proceed  to  hear  and  try  the  fame,  and  render  judg- 
ment thereon  ;  but  if  the  fum  demanded  exceed  four  pounds,  then 
fuch  court  has  no  other  cognizance  of  the  cafe,  than  to  enquire  whe- 
ther there  is  probable  ground  of  adion.  If  h-e  find  there  is  proba- 
ble caufe  of  actioH,  he  muft  recognize  tne  defendant  to  appear  be- 
fore the  next  county  court  in  the  county  ;  but  if  he  finds  there  is 
no  probable  caufe  of  action,  then  he  may  difmils  the  profecution. 

The  general  principles  refpecling  informations  qui-tam  upon  fta- 
tutes,  will  be  fully  difcuiled  when  wc  come  to  treat  of  that  fpecies 
of  remedy.  This  will  be  fufficient  to  illuftrate  what  is  peculiar  to 
this  remedy,  as  far  as  it  rcfpefts  the  recovery  of  damages  for  alluult 
and  battory. 

3.  "  As  malicious,  and  evil  minded  perfons,  will  fomctimes  com- 
mit aflauk  and  ba-ttery,  in  fucli  a  fecrrt  m«iuier  that  the  ordinary 
legal  evideUce  Cannot  be  obtained,  the  ftatute  has  calculated  a  re- 
medy for  fuch  «ifes  ;  by  which  it  is  enacted,  tliat  if  any  perfon 

llxall  brealc  the   peace  by  fecrctly,  aflauking.   beating,  maiming. 

wourdiug, 
«  Stat.  iSi;. 
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V/6uncling,  or  hurting  another,  the  perfon  fo  aflaulted  and  injured, 
making  application  and  complaint  to  the  next  afliftant  or  juftice  of 
the  peace,  fhcwing  him  what  wonnds  or  hurt  he  has  received  there- 
by ;  fuch  afiiftant  or  juftice,  fliall  forthwith  grant  out  a  writ  to  the 
JherifF  of  the  county,  or  his  deputy  or  conftable  of  the  town,  where 
fuch  adault  fliall  be  made,  commanding  them,  or  either  of  them,  ta 
arreft,  and  bring  before  him,  fuch  perfon  fo  aflaulting,  to  anfwer 
fuch  complaint :  who,  upon  oath  being  made  againft  him  of  fuch 
affault,  and  of  the  wounds  or  bruifes  thereby  received  by  the  per- 
fon aflaulted  and  beaten,  fiiall  be.bound  in  a  fufUcicnt  bond,  with 
furetles  for  his  appearance  at  the  next  county  court  in  that  county, 
to  anfwer  to  the  complaint ;  and  in  cafe  of  refufal  to  beccine 
bound,  may  be  committed  to  the  common  goal,  there  to  remai;i  till 
the  next  fefTion  of  the  faid  county  court. 

And  if  the  perfon  fo  bound,  or  committed  fiiall  not  on  trial  of 
the  cafe,  fatibfy  the  court,  that  he  was  at  fciae  other  place  at  the 
time,  the  faid  aiTault  was  made,  and  was  not  the  perfon  who  gave 
it,  he  fliall  be  adjudged  guilty  ;  and  fliall  be  fentericed  to  pay  the 
perfon  afPaulted,  and  injured,  all  fuch  damages  as  he  fli.dl  have  fuf- 
tained  by  fuch  aflaull  and  beating  ;  or  in  cafe  fuch  damages  can- 
not then  be  computed,  the  offender  fliall  give  bond  with  fiifficient 
farety,  or  fureties,  to  pay  all  fuch  diimages  as  fliall  afterwards  be 
awarded  by  faid  court  at  fome  future  fellion,  to  which  fuch  calc 
fhall  be  continued,  together  with  coftsofprofecution  ;  and  alfoto 
pay  to  the  treafui'er  of  the  county,  fuch  fine  as  th"e  faid  court  fliall 
order,  not  exceeding  tv»^enty  pounds^  and  ftand  committed  till  fuch 
fentence  foall  be  performed. 

a  In  the  cafe  of  Northrop  againH:  Brufli  and  Ifaacs,  the  com- 
plaint was,  that  the  defendant  Brufli,  invited  Northrop  to'thecbf- 
fee-houfe  in  New- Haven,  into  a  pi-ivate  room  under  the  pretence 
of  bufmefs,  and  did  there  aflault  him  with  loaded  piflols  ;  that  the 
other  defendant,  Ifaacs,  did  come  into  the  room,  and  combine  with 
Brufli,  and  that  they  did  farther  aflault,  and  beat  the  plaintiff  j  no 
other  perfon  being  prefent. 

The  juftice  who  bound  over  the  defendants  did  not  certify  that 

the  plaintiff  was  admitted  to  his  oath,  or  had  difcovered  his  wounds 

■F  .  .  .    SLoA 
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and  on  a  general  demurrer  three  exceptions  were  taken,  that  itdhf 
not  appear  from  the  proceis,  diat  the  plaifttifF  ever  charged   the 
defendants  under  oath  with  fa6ls  complained  of,  or  that  he /hew- 
ed his  "wounds  to  the  juilice,  and  that  the  aflaulc  complained  of  was 
committed  in  a  puhlic  place  by  a- plurality  of  perfons,  fo  that  the 
plaintiff  had  fufficient  remedy  in  the  ordinary  courfe  of  law,  and 
had  no  occafioB,  nor  right  to  recttr,  to  the  (latutory  mode  ofrcdrefs,- 
which  was  only  intended  tb  give  relief  where  horn  the  nature  of  the 
tranfaftion,  crdinary  proof  could  not  be  obtained.     But  the  court 
determined  that  niakiag  oath  to  the  faflsand  ihcwing  the  wounds 
to  the  juftice,  Was  proper  evidence  for  the  jufliceto  proceed  upon, 
and  that  It  was  to  be  prefumed  that  this  v/as  done  ;  but  that  It  waff* 
unnecelTary  for  him  to  fet  forth  the  evidence  on  which  h«  proceed- 
ed, or  if  it  was,  that  this  muft  be  taken  advantage  of  under  abate- 
ment ;  for  the  demurrer  does  not  go  to  the  form  of  the  procefS, 
but  the  fufnciency  of  complaint ;  and  that  two- perfons  might  joint- 
ly commit  afecret  allault,  if  out  of  the  prefence,  or  view  of  others^ 
and  altho'  the  pcrfon  aflaulted  may  proceed   againft    one    in  the 
common  aftion  of  treipafs,  and  take  the  other  for  a  witnefs,  yet  he 
is  not  obliged  to  refort  to  that  method^   for  Ofte  alone  might   be' 
unable  to  pay  the  damages,  and  It  might  be  unfafe  for  him  to  reft 
upon  the  tciTimony  of  a  perfon,  whofe  malignity  had  induced  hint, 
to  join  in  a  fecret  attack  upon  his  perfon  ;  and  it   is  for  the  public 
peace  that  both  aflailant-s  fliould  be  complained  of,  that  they  may 
Be  punillied  criminally, 

Jfaving  defcribed  the  feveral  kinds  of  remedies  for  the  ijfjury  of 
affault,  and  batter)'',  1  ftiall  make    fonie  remarks  upon  the  rule  of 
eftimating;  damages.     The  ftatute  has  furnifhcd  amoft  excellent  rule 
for  this  pnrpofc  ;  that  damages  ihall  be  given,  and  a  fine  inflifted, 
according  to-  the  merit  of  the  oflfeilce,  as  iliail  be  judged  jufl:  and? 
reafonable,  upon  confideratlon  of  the  parties,    the    Inftrumenty^ 
the  danger,  th?  lime,  place,  and  pvorocation.     In  the  eftimation 
©f  damages  the  charafters  of  the  parties  arc  taken  into  view  withr 
the  gvcatefl:  propriety.     A  man  of  honor  and  rcfpet^tability,  will 
be  entitled  to  much  larger  damages  than  a  worthlcfs,  unfeeling  fel- 
low, becaufe  his  fcnfihility  will  be  much  more  wourtded ;  and  hi' 
that  proportion,  damages  ought  to  be  eflimated  :  for  there  are  ma- 
ny perfons  whofe  feelings  are  fuch,  that  they  would  eftimate  the  in- 
jury ofa  battery,  merely  by  the  degree  of  bodily  piin  they  experi- 
enced, 
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.enced;  while  others,  difregarding  the  pain  of  hody,  would  feci  the 
Iceeneft  indignation^  and  reientnient,  for  the  indignity,  infults.  and 
ftfFront  which  they  fuitered.     The  injury  may  be  aggravated  by 
,the  nature  of  the  inftrunient^ — asif  it  be  fuch.as  «3^pofes  the  life  of  a 
|)erfon  ;  by  the  danger  of  the  attack,  and  the  degree  of  the  wounds, 
;and  by  the  time  and  place,  as  if  it  be  in  fome  public  place,  when 
jieople  f-re  aflembled  upon  fome  public  occafion  ;  or  v/hen  a  perfoR 
h  in  theperformance  of  fome  public  duty.     Provocation  can  nevqr 
wholly  excufe  an  aflault,  becaufe  words  can  never  jaftify  blows  ; 
but  this  may  operate  greatly  in  mitigation  of  damages.     If  a  per- 
;fon  fhould  by  abufe  and  infult,  prpvoke  the  refentment,  and  wound 
the  feelings  of  another  to  that  degree,  that  the  perfon  abufed,  im- 
jpelled by  thefudden  impulfe  of  paflion,  ihouldinfiantly  avenge  the 
infult,  by  ftriking  him,  he  would  be  eptitled  to  r^^cov^r  but  a  very 
■Cnall'fum  in  damages.     P'or  allovvange  muil  be  made  for  the  feel- 
-ings  of  human  nature  ;  and  the  man  who  makes  ufe  of  fuch  intole- 
rable abMfe  and  provocation,  deferves  but  little  compenfation  for 
an  injury  which  originated  from  his  own  mifcpnducl  ;  and  in  fuch 
^afes  a  jiu-y  ought  neve,r  to  give  a  veydid  for  fuch  damages  as  will 
.carry  the  coil.     Damages  may  be  alfo  leflened  by  the  confideratiou 
(Ofa  provocation  arifmg  not  only  from  the  abufe  of  mylelf,  but  qf 
jny  father,  ion,  or  my  friend  :  and  in  fuch  cafes  ,tl;e  keen  indig* 
pation  whith  a  man  of  honor  and  fpiiits  wiiJ  feel  for  tlie  infuljC 
offered  to  his  relations  or  iViends,  muft  be  highly  applauded,  and 
pught  greatly  ,to  dimiuifh  the  damages.   No  infult  will  more  ftrong- 
Jy  excite  the  indignation  ofa  man  qf  feeling,  than  abufmg  and  de^ 
faming  his  parents  j   and  the  ipan  who  is  capable  of  infukiug  the 
father  in  the  prcfence  of  the  fon,  merely  to  pi-ovokc  thefon,  muft 
be  a  rtrangex  to  every  generous  fentiment,   and  his  heart  mull  be 
woand  up  to  the  higheft  pitch  of  malignity  and  brutality. 

In  the  eftijnation  of  damages,  w^mufl:  confider  whether  tjie  bat- 
|:ery  was  the  immediate  etfect  of  the  provocation  ;  or  v/hether  after 
the  palTions  had  time  to  fubfide,  it  be  a. cool. deliberate  aA  cfxe\(:v,g^. 
If  a  perfon  bp  abufed  by  another  out  of  his  prefcnce,  and  then  in- 
stead of  appealing  to  the  law  for  juftice,  he  fhtnvM  become  the 
avenger  of  his  own  wrong:,  in  the  hour  of  mature  deliberation,  it 
fnuft  have  far  lefs  exFeJi  in  the  mitigation  of  damages,  thaij  where 

the 
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the  battery  is  to  be  conf.dered  as  the  inflantaneoas  and  irrefiftiblft 
effect  of  the  provocation  j  for  we  are  not  to  encourage  niarikind  ini 
the  practice  of  appealing  to  their  own  arras  to  avenge  their  wrongs  ; 
but  only  to  excufe  it  where  it  is  prompted  by  the  ardor  of  thofe 
noble  feelings  which  pught  never  to  be  eradicated  froxn  the  hunvan 
heart. 

■  But  the  greateft  objed  of  the  law  mufl  be  to  prevent  perfonal  vlv 
olence  in  every  inftance  ;  for  it  not  only  difturbs  the  public  peace, 
but  mull  be  acknowledged  to  be  ai  very  unfair  and  unequal  mode  of 
deciding  controverfies.  It  is  not  he  who  has  the  jufteft  caufe,  h\i% 
he  who  has  the  ftrongeft  arm  that  gains  the  viftory. 

Damages  ought  fo  to  be  calculated,  as  to  difcourage  provocation 
on  one  hand,  and  afiault  and  battery  on  the  other.  But  where  % 
perfon  allaults  and  beats  another  v.'ithout  any  jufl:  caufe  orprovoca- 
tlon,  efpecially  if  he  be  a  man  of  refpectable  characler,  then  not 
only  heavy,  but  alfo  exemplary  damages  ought  to  be  giv^ n.  Foy 
as  the  prefervation  of  our  perfons  from  violence  is  an  objeft  of  the 
bighefl  importance  to  fociety,  and  as  no  man  of  ftnfibility  would 
fuffer  it  for  any  pecuniary  confideration,  it  is  pecefiary  fuch  higl^ 
damages  fliould  be  given,  thit  the  example  may  operate  upon  manr 
Icind,  to  deter  them  from  practices  that  are  deftrudive  of  publig 
peace,  and  private  happinefs.  It  is  a  pleafing  confideration  which 
exhibits  a  prouiifing  profpeft,  that  the  growing  mildnefs  of  the 
manners  of  the  people  render  it  rarely  neceflary  for  an  a<^ion  of 
afTault  and  battery  to  difgiace  pur  courts. 

II.  I  proceed  to  confider  the  injuries  that  ^ffecft  a  man's  heaUl^ 
and  the  modes  of  redrefs, 

a  If  aphyfician  or  fnrgeon  undertake  the  cure  pf  any  wouqd  or 
difeafe,  and  by  negleft  or  ignorance,  the  perfon  is  not  cured,  or 
jriaterially  injured  in  his  health,  he  may  recover  damages  for  fuch 
injury.  For  it  is  a  fettled  principle  that  bad  pradice  is  an  injury  at 
common  law,  whether  it  be  for  curiofity  and  experiment,  or  by  negr 
Jea  ;  becaufe  it  breaks  the  traft  which  the  party  had  placed  in  the 
phyfician,  and  tends  to  tliedeftruaion  of  the  patient :  bat  this  rule  i;; 
confined  lofurgeons  and  phyficlans,  who  niake  a  ]>ub]ic  profelfion 

e  J  Black.  Com.  m.     a  Efp.  Dig.  jf>p.  a  Ld.  Raym.  214. 
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pf  thel?urmefs  ;  forotherwife  it  is  the  plalntilt 's  own  folly  to  truft 
to  an  anilviiful  peffon,  unkfs  Taeh  perfon  exprefsly  undertook 
the  cure. 

a  Any  deviation  from  the  eflabliflied  mode  of  praftice,  ihall  be 
<3eenied  fufiitient  to  charge  a  furgeon  in  cafe  of  an  injury  aiiliDgto 
the  patient,  and  npon  this  ground  an  action  was  adjudged  to  lie 
againft  the  furgeon  and  apothecary,  for  breaking  the  callous  of  the 
plaintiff's  leg,  after  it  had  been  fet.  It  appearing  that  it  was  done 
unfldlfully,  and  out  of  the  common  courfe  of  practice,  and  for  tb<? 
fake  of  making  an  experiment  w  ith  a  new  inftrumcnt. 

h  If  the  health  of  a  perfon  is  impaired  in  confequence  of  the  a^  «f 
another,  as  (eliinghim  bad  wine,  which  injures  his  heajth,  aftioij 
will  He.  So  for  exerciHng  a  noifome  trade  in  the  neighbourhood, 
svhich  produces  the  fame  effefts.  As  where  an  aflion  was  brought 
for  erefting  a  bi-ew-houfe,  and  burning  fea-coal  by  which  the  air 
was  infefted-  So  for  erecting  a  tallow-furnace  to  the  annoyance 
tythefmell  of  tlic  plaintiff's  houfe  and  family.  fSo  alfofora 
iflanghter-hpufe. 

Thefe  injuries  are  unaccompanied  with  force,  and  are  the  necef- 
fary  confequence  of  feme  tortious  aft,  or  fome  c\il^)able  omilfioij. 
To  recover  damages  for  them,  aftions  of  trefpsfs  on  the  cale  will 
He.  For  u.ch  ijijuries  the  remedy  was  devjfed  in  confequence  of 
thellatute  of  SVeftininder  thefecond,  as  I  have  already  mentioned, 
but  which  have  never  been  clafied  under  one  head,  fo  as  to  aflUme 
^  fpecjfic  name  :  they  are  therefore  called  by  t!:e  name  of  anions 
cf  trefpafs  on  the  cafe,  for  as  there  is  no  particular  form  prefcri- 
be?}  and  fettled  forredreffing  thefe  injuries,  evpry  man  has  a  right 
to  Hare  his  whole  caufe  of  complaint  at  length  ;  and  if  by  the  ge- 
neral principles  of  lav/  Jie  is  entitled  to  relief,  his  aaion  is  main- 
tainable. 

III.  We  proceed  to  confider  the  tnjaries  that  aiTeft  a  man's 
reputation,  and  the  modes  of  redrej^, 

A  mo.n's  reputation  may  be  alTefted  by  (lander.  This  is  defined 
.to  be  the  defaming  a  man  in  h}S  rppntarion,  by  fpeaklng,  or  writing 
words  concernir.g  liim,  falfely  and  malicioully,  by  which  lie  fjftains 

«  a  U  .)i.  ^59.  I  Rol.  Ahr.  90.  Hu'.t.  135.  Cio.  Car.  510.  c  Dcvo- 
frouon  vs.  Tracy,  Sup.  C,  1794. 
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an  injury  in  chara(?€er  or  in  property.  Slander  may  be  committed 
by  words,  or  by  writing,  pictures  and  figns,  which  are  called  libel?, 
3  /hall  firft  confidcr  fland^r  by  words,  end  xUeij  confider  Hbcls. 

1.  Slander  by  wr)Td3  may  be  where  the  words  are  in  their  na- 
jture  aftionabie,  and  where  they  are  aAionabl.c  by  reafoa  of  fonift 
jpcciaj  damage  arifin^  from  them. 

I.  Words  are  actionable  in  themfelve.s  which  charge,  or  artpor^ 
the  charge  of  fome  cripn^e,  and  whjch  bring  him  in  danger  of  jibiaj 
legal  puniflirncQt. 

«  To  make  words  actionable,  it  is.  not  ncceflary  that  they  charge 
^  crime  which  endangers  a  perfon's  life  j  but  to  charge  a  perfou 
with  any  crime  for  which  he  is  liable  to  a  profecution,  is  adiona? 
ble.  Thf  words  mufl  charge  a  fac^  to  have  been  committed  ;  for  t^ 
fharge  a  man  with  bad  or  evil  intentions,  is  not  jTuflicierit.  i  A^ 
where  the  defendant  faid  of  the  plaintiff,  h©  is  a  brawler  and 
Quarreller,  and  gave  bis  champion  counfel  to  kill  men^  end  then  fly 
the  country  ;  thefe  words  were  adjudged  act  to  be  aftionable,  for 
they  charge  no  fa£t  coinmitted,  and  the  purpofes  and  intentions  of 
a  man  ^yilhout  action,  are  not  punifliable  by  ia\y.  c  So  where  th« 
■Words  Mere,  h»  is  a  troublefome  fellow,  and  I  doubt  not  to  fee  hiiu 
tn dieted  at  the  next  ajuzes  for  flieep- dealing.  Thefe  words  were 
adjudged  not  to  be  aiftionable,  as  not  charging  the  party  wjth  anr 
faft  comniittcd. 

''But  it  is  not  pecefiary  that  the  words  explicitly  expreCs  9 
charge  of  a  crime  ;  it  is  fafficient  if  they  import  or  imply  fuch  9 
charge.  To  fay  that  a  man  was  put  in  the  round-lioufs  for  fteal» 
33ig  ducks  at  Crowland,  was,  after  verdifl:  on  a  rnoiion  in  arrcfl 
of  judgment,  held  to  be  atTtipnable,  becaufe  the  words  imported  i. 
charge  of  ftealing,  and  the  jury  had  found  them  to  be  falfe  and  ma- 
licious, e  So  where  upon  a  colloquium  or  convcrfation  of  jihe  death  of 
a  certain  perfon,  the  words  were,  you  are  a  bad  man,  and  I  am  tho- 
roughly convinced  tliat  yon  are  guilty,  (meaning  2,iiilty  of  the  mur- 
der of  fuch  perfun)  and  rather  than  you  Jhould  want  a  hangman,  I 
will  be  your  executioner  :  becaufe  the  word  guilty,  implies  a  ma- 
licions  iutent,  and  can  only  be  apjilied  to  fomething  which  is  uni- 

verlallj  allowed  to  be  a  crime  ;    and  the  fubfcquent  words,  rat'icr 

than 
a  I  Efp'n.  Divert.  119.    Finch's  Law,  l86r     i  4  Col.e  16.^.       r  Hutt.  iS- 
4l  Wilf.  300.         e  Cowp.  176. 
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fkiti  5'ou  fauU  x<f^nt  &  hangman,  I  will  be  your  cxecutbrier,  clearlj 
fhew  what  fpec'ies  of  death  the  defendant  mesnt,  and  manifeflly 
import  of  a  charge  of  murder.  But  to  fay  that  a  man  is  the  caufe 
Af  the  death  of  another  is  not  actionable,  becaufe  a  man  may  inno- 
cently be  the  caufe  6f  another's  death,  a  So  where  the  defendant 
{aid  to  the  plaintiff,  I  kno^1^  you  very  well,  hov/  did  yomr  hu-foand 
die  ?  The  plaintiff  anfwered,  as  you  may  if  it  pleafe  God.  The 
defendant  anfwered  no,  he  died  of  a  wound  yo^i  gave  him.  After 
terdiifl,  the  words  were  held  to  be  adtionabie,  becaufe  from  the 
*'hole  frame  of  them,  they  were  fpoken  by  way  of  iinputatioii!*^ 

It  is  necefiary  that  flander  fhould  be  taken  by  the  implication  of 
^'bl'ds,  otherwife  it  would  be  in  tlie  power  of  any  man  to  flander 
■whom  he'  plsafed  indireftly,  arid  he  could  never  be  compelled  to 
pay  damages  for  the  injury. 

^  Adjcftivc  words  are  ai^ionable  according  as  they  prcfame  ^n 
a(5;  CGlHmitted,  or  not.  To  fay  of  a  man  that  he  is  a  perjureti 
knave,  is  a^Elionable,  becaufe  the  word  perjured  imports  that  uhe 
aft  <)f  perjury  had  been  committed  ;  but  to  fay  that  a  man  is  a 
thicvifli  or  feditious  knave,  h  not  aftionable,  for  thefe  Words  only 
import  an  inclination  to  fedition  acd  theft,  not  that  the  party  WaS 
ever  guilty  of  either* 

*  Tho  the  words  might  import  the  charge  of  a  crime,  yet  jf  it 

appears  that  the  fads  charged  could  not  have  happened,  this  adtion' 

will  not  lie,  as  where  the  plaintiiF declared  that  the  defendant  hav- 

jpg  a  wife  then  living,  faid  of  the  plainciff,  he  has  killed  my  wife, 

he  is  a  traitor ;   it  v*as  held  on  demurrer  that  the  vrords  wert  nc£ 

aftionable,  becavrie  the  wiie being  living,  the  crime  coukJ  not  have 

been  committed,  and  therefore  the  plaintiff  could  never  be  brouprht 

into  danger.  But  tho  the  principle  on  which  words  charging  crinie* 

are  aftionable,  is  faid  to  be  becaufe  the  perfon  flandered  is  thereby 

cxpofed  to  a  criminal  profecutlon  ;    yet  words  that  falfcly  charge  a- 

perfon  with  the  conm^ifnon  of  a  crime  for  which  it  is  faid  he  has 

once  been  punilhed,  and  fo  not  liable  to  be  again  punifhed,  may  be 

aftionabk  ;  and  by  the  fame  reafon  words  charging  the  commvfli- 

on  of  a  crime  a  profecution  for  which  is  barred  by  tJie  flatute  of 

limitations  are  aftionable  :  otherwife  mankind  can  defame  eacl» 

otlier 
*Ccwp«  278.       A  4  Co.  18,*,       (  4  Ga.  16.  «. 
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other  with  impunity.  The  cafe  already  mentioned  of  charging 
aperfon  with  being  put  in  the  r oand  houfe  for  ftealing  ducks  at 
Crowland,  comes  within  this  defcription — for  the  words  thcmfelves 
ihew  the  punifiiment.  "  So  an  action  lies  for  faying  of  a  man 
that  he  was  whipped  for  ftealing  fheep,  for  the  words  amount  to  a 
charge  that  he  was  convicted  of  iheep  ftealing. 

b  It  has  been  adjudged  that  words  charging  a  crime  to  have 
been  committed,  tho'  at  fuch  time  that  a  profecutlon  would  be  bar- 
red by  the  ftatute  of  limitation,  are  aftionable. 

Words  are  aftionable  where  the  fpeaker  refpeats  a  ftory  told 
him  by  fome  other  perfon,  foch  words  being  atcionable.  It  was 
formerly  the  pra»^ice  to  aver  that  fuch  perfon  never  told  fuch  fto- 
ry ;<;  as  where  a  woman  brought  an  action  againft  a  man,  for  fay- 
ing that  another  had  reported  that  he  had  had  the  ufe  of  her  body, 
it  was  occurred  that  fuch  perfon  had  never  reported  fuch  ftory. — 
«/But  in  a  modern  cafe  upon  motion  in  arreft  of  judgment,  the 
"word^,  "  Thou  art  a  fheep  ftealing  rogue,  and  farmer  Parker 
told  me  fo,."  were  held  aftionable,  tho'  it  was  not   avered  that 

farmer  Parker  did  not  tell  the  deferidaut ;  becaufe  this  was  not 
material. 

2.  Words  are  ai^lionable  in  thcmfelves  wliich  operate  to  exclud* 
a  man  from  foclety.  e  M  to  fay  of  a  man  that  he  is  a  leper,  or 
hath  got  the  leprofy,  is  actionable,  for  a  leper  fliall  be  removed 
from  fociety.  f  So  are  the  words  t^iat  a  man  is  full  of  the  pox,  I 
marvel  you  will  eat  with  him.  But  the  w^ords  muft  charge  tlue  per- 
fon with  having  fuch  diforder  at  the  time  of  fpealdng  the  words, 
for- if  not,  the  words  do  not  operate  to  exclude  the  perfon  from  fo- 
ciety.   g  As  die  has  given  the  bad  diforder  to  feveral  is  not  adion- 

.able,  as  not  fpoken  in  theprefent  tenfe. 

3.  Words  are  in  them.felves  aftionable  which  injure  a  man  in 

his  trade,  or  profellion.     Thefe  are  fuch  as  charge  a  want  of  ho- 

iiefty,  and  ability,     f'  As  to  fay  of  a  phyfician,  that  he  is  an  empi- 

rick,  quack,  or  mountebank — or  that  he  has  killed  a  patient  with 

his  phyfic — /'  of  a  lawyer  that  he  is  a  knave,  dunce,  cheat,  rogue, 

barrator,  or  extortioner  ;  *  fo  to  fay  of  an  attorney,  *'  what  does 

fie  pretend  to  be  a  lawyer  !  he  is  no  more  a  lawyer  than  a  devil," 

is  aftiouable.  So 
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a  ^o  if  one  fays  of  a  merchant  he  is  a  bankruptly  knave,  or  that 
lie  will  be  a  bankir.pt  in  two  days,  or  fach  like  infinuation,  thefe 
-n^ords  are  a£tionabie.  So  are  the  words,  "  he  is  a  forrowful  pi- 
tiful fellow,  stnd  a  rogue,  and  compounded  his  debts  at  five  fliil- 
lings  in  the  pound—or  he  is  a  pitiful  fellow,  and  cannot  pay  his 
debts — he  Is  a  cheating  knave — a  bankrupt  knave — a  bankrupt- 
he  is  not  able  td  pay  fix  pence  in  the  pound  to  his  creditors/*  an'i 
the  like.  .  • 

h  When  words  are  afed  to  any  perfon  which  are  applicable  to  v 
his  profeffion  or  calling,  and  tend  to  fcandalize  it,  they  fliall  be 
taken  as  applying  to  it,  and  be  actionable  ;  as  where  one  faid  to  ati 
attorney,  or  clerk  of  the  king's  bench,  who  was  fvvorn  to  deal 
without  cofruptloh,  fpeakin^  of  the  manner  of  his  dealing  in  \nA 
profeflioh  ;  yoa  are  well  known  to  be  a  corrupt  man,  and  deal 
corruptly.  Thefe  words  were  adjudged  to  be  afticnable,  as  flan- 
clering  him  in  his  profeffion,  to  which  the  words  referred;  for 
words  relating  to  a  perfon  fliail  be  undcrflood  of  the  condition  of 
the  perfdti. 

4.  Words  are  in  themfelves  aftionable  which  are  fpoken  in  de- 
rogation of  a  perfon  in  any  office  of  dignity,  truft,  or  profit.  Such 
words  are  aftionable  ill  refpeft  of  thcfe  perfons  which  would  not 
be  held  fo  in  the  cafe  of  a  common  perfon.  c  To  fay  of  a  judge 
that  he  haS  rendered  a  f«ilfe,  of  corrupt  judgment  ;  or  j'that  he  has 
but  one  ear,  intimating  that  he  hears  but  one  fide  of  a  caufe,  is  aftl* 
bflable.  To  fay  of  a  juftice  of  the  peace — « that  he  is  a  comrnon 
barrator,  /a  falfe  juftice,  g  a  fdrfworn  juftice,  h  a  half-ear'd  juftice, 
and  will  hear  but  one  fide — '  or  that  he  covereth,  and  hideth  fe- 
lonies, and  is  not  fit  to  be  a  juilice — k  or  that  he  is  a  rafcal,  vil- 
lairi,  and  liar,  are  aftionable  words.  /But  to  fay  of  a  juftice, 
that  he  is  an  t  s,  and  a  beetle-headed  juftice,  is  riot  actionable,  be- 
taufe  thcfe  words  only  imply  a  want  of  ability.  <*  So  when  the 
words  do  n6t  charge  a  perfon  in  fuch  truft,  or  ofnee  with  any 
t)Teach  of  his  duty,  of  oath,  with  any  ciime,  or  mifdemcanor, 
IVhereby  he  has  fulfered  any  temporal  lofs  in  his  fortune,  office,  or 
in  any  way  whatever,  but  are  fpoken  as  matter  of  opinion,  a-?  to 
ftich  perfons  eonduft,  fuch  words  are  not  aclioriablia.     As  where 

G  the 
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•  the  plaintiff  being  o^knight  of  the  fliire  in  the  coonty  of  Sari'y  ijl-  ' 

England,  the  defcm^ant    at  a  meeting  of  the  freeholders,  ofthe^  j 

county  liied  the  following  words  :  **  As  to   Mr.  Onflow  you  might  ,; 

as  well  inftruft  the  wind,  and  fhould  he  promife  his  afliftance,    I  ' 

fhould  not  expect  it."     Thefe  words  were  held  not  to  be  adt ion-  i 

able,  as  charging.no  crhne,  but  being  merely  matter  of  opinion — .  i 

and  to  impute  to  any  man  the  mere  defedl  of  moral  ■  virtue,   moral  ■ 

duty,  or  obligation,  which  render  a  man  obnoxious,  is  not  acliona-  ; 

blc.  i 


Words  not  aclionable  in  themfclves  may  become  fo  by  reafon  of 
fome  fpecial  damage — for  wherever  a  perfon  publilhes  a  falfe  re- 
port refpetfting  another,  by  which  he  fuftains  temporal  damages, 
he  is  liable  to  an  aftion.  Such  are  the  lofs  of  preferment,  marriage, 
bufinefe,  or  fervice. 


a  To  call  a  divine  a  heretic,  by  which  he  lofes  a  preferment,  is  , 
a<?tionable,  i  So  where  the  defendant  faid  of  the  plaintiff  (who  was 
fon  and  heir  to  his  father)  that  he  ^Vas  a  baftard — an  aclion  was  i 
adjudged  to  lie,  for  it  tended  to  difinherit  him  of  the  lands  which  j 
wouhd  defcend  to  him  from  his  fatlier ;  but  it  was  further  re-  ; 
folvedthatifthcdefendant  pret-ended  that  the  plaintiff  was  a  ba^  j 
ftard  and  he  himfelf  the  next  heir,  no  aiftion  lies,  for  it  is  a  claim  i 
of  right.  <^  And  in  fuch  cafes  it  is  not  neceflary  that  the  dam-  i 
asearlfinfffrom  the  words  be  certain  and  immediate,  for  if  it  be 
probable  and  remote,  it  will  maintain  the  action. 

d  To  fay  of  a  woman  that  flie   is   unchafte,  that  flie  has  had  a'  | 

child,  or  any  thing  prejudicial  to  her  character,  by  which  flie  fuf-  ) 

tains  a  lofs  of  marriage  is  aftlonable.     The  fame  general  rule  ap-  i 

jilies  to  men.  j 


e  Words  by  which  a  man  fuRains  a  lofs  in  his  trrdc  or  bufinefs, 
are  adionable.  As  where  the  plaintiff  declared  that  he  was  an  inn- 
keeper, and  the  defendant  faid  to  him,  thy  houfe  is  infefted  of  the 
pox,  and  thy  wife  was  laid  of  the  pox,  was  held  to  be  actionable, 
for  it  was  difcredit  to  his  houfe,  and  gueilis  would  not  i-efort  thith- 
er. /But  in  fiich  cafes  it  mud  appear  that  the  words  from  whence 
the  injury  arifes  were  ufed  in  a  con\crration  concerning  tiie  plain- 
tiff's 
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tift  'e  trade  and  bufmefs.     "  But  where  the  words  muft  clearly  refer  , 
to  the  plaintiff's  trade  or  calling,  they  ihali  be  aftionable,  tbo'  no 
cdlociuiuni  or  converfation  is  found. 

h  If  .a  perfon  to  prevent  a  fervantfrom  getting  a  place,  gives  him 
a  falfe  charader,  it  is  adionable  ;  but  in  fuch  cafes  it  muft  appear 
te  have  been  given  malicioufly,  and  with  an  ill  intention,  for  tho 
the  character  given  is  falfe/yet  If  no  malice  appear,  the  adion 
will  not  lie.  c  So  if  the  words  are  fpoken  privately,  and  in  confi» 
dence.  As  where  a  fervant  brought  her  .adion  againft  a  former 
miftrefs,  for  faying  to  a  perfon  who  came  to  enquire  her  charader, 
that  fhe  was  iaucy,  and  impertinent,  and  often  lay  out  of  her  own 
-bed  ;  bat  that  ilie  was  a  clean  girl  and  did  her  work  well.  Tho 
the  plaintiiT  proved  that  fiie  was  prevented  by  this  from  getting  a 
place,  yet  this  is  not  to  be  confidered  as  an  a<?aon  in  the  common 
way  for  defamatioii  by  words,  but  the  gift  of  it  nnifi  be  the  malice 
;whi<;}}  is  not  implied  from  the  occafion  of  fpeaking,  but  muft  he 
€Xpreftly  proved.  This  was  a  confideHtia:!  declaration,  and  ought 
jiot  to  have  been  difclofed, 

I  fliall  now  confider  theconft.ru(511on  of  words,  innuendos,  aver« 
inents,  juftificatiou  of  words,  and  fpecial  damage, 

d  I.  The  old  rule  of  the  qonftruclion  of  words  was,  that  they 
were  always  to  be  taken  in  the  milder  fc.nfe,but  this  is  now  explo- 
ded, and  the  fule  i?  that  they  fiiall  he  taken  in  that  fenfe  in  which 
they  \vould  be  underftood  by  thofe  who  heard  them,  e  All  thefen- 
tence  muft  be  taken  together,  for  tho  part  of  the  wo^-ds  may  bp 
aftionable,  yet  they  m.ay  be  fo  explained  by  the  reft,  as  not  to  bear 
an  afcion.  As  if  one  (hould  call  another  a  perjured  knave,  yet  in 
the  fam^e  fentcnce,  if  he  foexpreftes  himfelf,  that  it  cannot  be  ap- 
plied to  perjury  in  a  court  of  law,  bat  merely  to  uttering  a  falfliood, 
the  fubfequejat  .wprdj)  explain  the  former,  aiid  tlicy  llierefcre  arc  not 
jiftionable. 

/  Where  words  arc  fpoken  which  bear  an  imputation  of  flander, 
or  with  an  intention  to  defame,  the  court  will  not  ftrain  to  find 
an  innocent  meaning  for  them.  As  where  the  defendant  laid  to 
the  plaintiff,  how  did  your  hufband  die  f  The  plamtifFanfwej-cd, 
as  you  may,  if  it  pleaft  God.     The  defendant  replied  no,  he  died 

of 
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cf  a  wound  you  gave  him.  On  not  guilty  pleaded,  the  plaintifFh^d 
a  verdict,  when  it  was  moved  in  arrefl:  of  judgment,  that  the  words 
might  have  an  innocent  meaning  ;  as  that  ;he  ftroke  might  have 
"been  given  by  accident  ;  but  the  court  faid  that  the  words  bore  a 
fcandalous  meaning,  and  that  they  would  not  endeavour  to  find 
out  how  they  might  be  fpo'cen  with  an  innocent  meaning. 

a  So  on  the  other  hand,  courts  will  not  put  a  forced  conftruclion 
-of  guilt,  on  words  which  may  bear  an  innocent  meaning.    As  where 
thefe  words  were  fpoken  of  an  attorney— He  is  a  common  main- 
talner  of  fuits — they  were  held  not  to  be  aftionable,   for  to  main- 
tain fuits  is  hjs  bufinefs,  and  the  v/ords  fliall  not  be  conftrued  to 
import  of  charge  of  maintenance,  when  applied  to  him.     b  Thq 
words  fhould  unport  a  direft  charge  of  a  fcandalous  nature,  and  not 
bv  inference  or  conclufion.     As  where  the  words  were,  Mr.  Stan- 
hope  hath  but  one  manor,   and  that  he  gop  by  fwearing  and  for- 
•jfwearing.     Theie  words  were  held  not   actionable,  becaufe  they 
were    too   general,    and  becaufe   they  did  not  charge  the  plain- 
tiff with  fwearing  and  forfwearing  ;  for  he  might  have  got  the  ma- 
nor fo,  and  not  be  privy  to  the  fwearing  and  forfwearing. 

c  The  perfon  flandered  niuil  be  always  certaifi,  fo  that  there  caq 
be  no  doubt  as  to  the  perfon  meant.  As  if  one  fay — that  one  of 
the  fervarits  of  a  certain  perfon  (he  having  many)  is  a  notorious 
felon  or  traitor.  No  adtion  lies,  on  account  of  the  uncertainty  of 
the  perfon;  but  if  once  a  perfon  is  named,  and  then  converfmg 
about  him,  one  fays  that  he  is  a  notorious  thief,  this  is  adlionable  : 
for  the  perfon  may  be  fufficiently  afcertained  by  the  innuendo,  wliicli 
in  the  former  cafe  could  not  be  done. 

d  When  vv'ords  are  uf(?d  with  an  intention  to  flander,  tliough  thcj 
offence  which  the  defendant  intended  to  lay  to  the  plaintiff's  charge 
is  improperly  exprefled,  yet  may  the  words  be  adtionable.  As 
•where  the  defendant  faid  of  the  plaintiff,  Fauftus  has  hired  feveral 
perfons  to  make  .falfe  powers  to  receive  feam^n's  wages.  This 
was  conltrued  to  convey  a  charge  of  forgery,  and  to  be  adtlonable, 
tho  the  word  powers  's  general,  and  may  not  properly  rjjeau  let- 
ters of  attorney,  yet  being  fo  ufed  iii  common  fpcech,  it  iliail  be; 

conftrued  as  intending  to  defame. 

2.  When 
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2.  When  the  words  or  fentence  do  not  of  thenifelves  contain  a 
charge  of  a  flanderous  nature,  without  words  of  reference,  or  expla- 
patory  of  the  meaning  or  application,  it  may  be  fupplied  by  proper 
innuendosin  the  declaration,  as  to  matters  or  perlbns  referred  to. 
But  the  office  of  the  innuendo  being  to  fujpjy  the  abfencc;  of  feme' 
thing  neceffary  to  complete  the  fentence,  and  fliew  the  applicatioif 
pf  the  words,  it  can  ^ever  be  admitted  to  extend  thejr  meaning  be- 
yond the  import  cf  the  words  thenifelves  ;  a  for  where  the  words 
were,  "  Mafter  Barhamdid  buvn  my  barn,"  wkh  an  innuendo^  a 
barn  full  of  corn,  which  is  felony  if  there  be  corn  in  it,  or  it  be 
parcel  of  the  dwell  iag-houfe.     The  court  would  not  furTer  the  in- 
nuendo to  imply  that  there  was  corn  in  it,  when  the  word  itfelf 
Vvould  not  bear  fo  extenfive  a  meaning. 

A  So  where  the  perfon  is  uncertain,  an  innuendo  fhall  not  make 
him  certain,  c  As  if  one  fays,  ''  I  Icnow  one  near  or  about  a  certaii^ 
perfon  who  is  a  notorious  thief."  The  perfon  really  meant  cannot 
be  fupplied  by  an  innuendo,  when  there  has  been  no  previous  conver- 
fation  about  him.  For  the  oflice  cf  the  innuendo  is  to  afcertain  arid 
defignate  the  perfon  who  y^zs,  named  in  certain  before,  and  ftands 
in  the  place  of  an  aforefaiJ.  And  therefore  without  fomething  to 
refer  to,  cannot  be  made  certain  :  for  it  would  be  inconvenient 
that  actions  might  be  maintained  by  imagination  cf  an  intent,  which 
does  not  appear  by  the  words  on  which  the  a&ion  is  founded,  but 
>vhich  is  uncertain  and  fubjecl  to  deceivable  conjedarc. 

So  neither  fliall  the  -words  if  ufpd  generally,  be  extended  by  the 
innuendo  in  the  declaration  to  apply  to  aiiy  particular  thing,  fo  as 
to  induce  guilt  from  thence  ;  as  where  the  wordsWere,  '/  He  for- 
ged a  warrant,  innuendo  a  certain  warrant  by  which  the  flieriSF 
was  commanded  to  take  feme  particular  perfon.  It  was  held  thaf 
"the  innuendo  could  not  fpecifv  in  fuch  a  general  manner;,  what 
•was  generally  fiUedged. 

3.  f  Averment  is  where  the  words  for  v/hich  the  ^£tlon  is  brought 
?ire  only  criminal  by  reference  to  fome  other  faft,  ';,vhich  therctcre 
conditutes  the  ground  of  the  adion,  or  is  necefiary  to  maintair^ 
it ;  in  Inch  cafe  this  matter  muft  be  exprtfsly  avercd  in  the  decla? 
jration.     As  \i\  the  cafe  of  traders^  certain  words  are    adtionable 

when 
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when  applied  to  them^  which  are  not  fo  when  ufed  to  others  :  as  tp 
call  one  a  bankrupt.  In  fjch  cafe  it  is  neceflary  to  aver  a  collo- 
quium or  converfationconcen^inglbchperfon  as  a  trader,  and  that 
the  words  were  ufed  with  that  application. 

Where  the  words  charge  a  crime,  which  words  are  of  themfelves 
aftionable,  it  feems  that  in  fuch  cafe  an  averment  that  the  crime 
^'as  committed,  js  not  nece^'ary. 

a  In  an  action  by  a  trader  for  actionable  words,  he  niuil:  aver 
that  he  was  a  trader,  and  ufed  the  trade,  and  that  he  gained  his 
-living  by  buying  and  felling,  and  that  at  the  time  of  the  wordp 
ipoken  he  was  a  trader.  The  fame  general  rule  applies  to  all 
profellions — as  lawyers  ai;d  phyficians.  b  The  pls.intiif  need  noc 
ayer  in  hisi  declaration  that  the  words  or  charge  was  not  true,  for 
that  is  fupplied  by  the  general  allegation  in  the  dcclar^ition,  th^t 
the  defendant  fpoke  them  fa|fely  and  malicioufly . 

4.  The  defendant,  under  the  general  iffueof  not  guilty,  may  npi 
only  deny  that  he  ever  fpoke  the  words,  but  v\zy  juftify  the  word| 
Oil  feveral  principles. 

t  Pie  may  juftify  becaufe  the  words  were  fpoken  by  him  as 
council  in  a  caufe,  and  that  they  were  pertinent  to  the  matter  19 
queftion  ;  or  that  he  was  a  witnefs,  and  tedified  to  what  was  pro- 
per in  the  caufe  ;  for  if  either  counfel  or  witnefles  fpcak  flander- 
ous  words  about  anotlier,  which  are  foreign  to  the  cafe  in  quellion, 
they  are  anfwerable  for  it  in  an  action  ;  or  that  they  were  fpokei^ 
in  the  legiHature,  orfome  public  body.  So  they  may  juftify  fpeak-' 
ing  them  through  concern,  or  the  reading  them  as  altory  out  of  a 
hiftory,  or  he  may  Pat^ff  from  the  dialogue  that  they  were  fpoken 
in  a  feafe  cot  defamatory.  ^  As  if  the  words  were  fpoken  out  of 
motives  of  frieudfliip,  without  ^ny  intention  to  defarae — as  where 
the  aiSion  was  for  faying  of  the  plaintiiF,  who  was  a  tradefmay, 
He  cannot  ftand  it  long,  he  will  be  a  bankrupt  foon  ;  and  fpecial 
damage  was  laid  in  the  declaration,  that  one  Lane  refufcd  to  trull 
tlie  plaintiff  for  a  horfe :  Lane,  the  perfon  named,  was  the  only 
v.'itrefs  called  for  the  plaintiiF,  and  it  appearing  from  his  .evidence 
that  the  words  were  not  fpoken  malicioufly,  but  in  confidence,  and 

out 
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drit  of  fi  iendftip  to  Lane,  and  only  by  way  of  friendly  warning 
Slot  to  trufl:  the  plaintiff  for  the  horfe  :  It  was  held,  tho  the  words 
were  aiStionable  of  themfelves,  yet  as  they  were  not  fpbken  out  of 
malice,  but  out  of  friendfliip,  they  cculd  not  be  deemed  (lander. 

«  The  defendant  may  juftifv-by  fhewing  the  spplicatJon  of  the 
words  ufed  not  to  be  flanderous,  tho  they  would  otherwife,  im~ 
port  flander.  As  where  the  words  were  for  calling  the  plaintiff 
murderer,  the  defendant  may  fliew  that  it  was  in  a  converfation 
concerning,  the  killing  of  hares,  of  which  the  plaintiff  having  faid 
that  he  liad  killed  fb  many,  that  the  defendant  then  faid  he  was  a 
murderer,  but  meant  of  hares. 

*  It  is  no  juftification  of  fiaiKlerons  words  that  tlie  defendant 
heard  them  of  another  perfon,  for  every  one  is  anfwerable  for  the 
flander  which  he  himfelf  propagates  of  another.  As  where  a&ioa 
was  brouglit  by  the  captain  of  a  fhip  againft  a  merchant  at  Briftol, 
for  fajing,  that  his  veflel  v/as  feized,  and  he  put  into  prifon  for 
fniuggling  corn.  It  was  held  that  proof  of  the  defendant's  having 
heard  it  read  out  of  a  letter,  and  that  he  only  reported  the  ftory, 
was  no  jaftification,  but  that  he  was  anfwei'able  for  the  reports 
which  he  propagated. 

c  So  it  is  no  juftifi  cation  of  flanderous  words,  that  the  defendant 
fufpe6ling  the  plaintiff  to  have  been  guilty  of  thefaft  concerning 
which  the  words  were  fpoken,  had  fo  ufed  them  concerning  hint. 
•^  The  defendant  may  juftify  the  fpeaking  the  words  by  proving 
them  to  be  true  ;  for  fo  it  is  a  damage  without  an  injury. 

5,  'Tho  the  words  are  in  themfelves  aftionable,  the  plaintiff  rs 
Hot  at  liberty  to  give  evidence  of  any  lofs  or  injury  he  has  fuftained 
by  the  fpeaking  of  them,  unlefs  it  be  fpeciallj'  laid  in  the  declara- 
tion. But  after  he  has  proved  the  words  as  laid,  lie  may  give  evi- 
dence of  other  expreffions  ufed  by  the  defendant,  as  a  proof  of  his 
ill-will  towards  him.  /For  in  fuch  cafe  of  words  aclionable,  what- 
ever fpecial  damage  is  laid,  the  plaintiff  may  go  into  evidence  of  it, 
but  no  more. 

g  If  the  plaintiff  declares  for  words  not  adllonable,  and  lays  fpe- 
cial damage,  if  the  plaintiff  does  not  prove  the  fpecia!  damage  laid 
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in  the  declaration,  lie  mufl  fail,  bccaufe  fpecial  damac^e  is  the '^ifl. 
6f  the  aifiion.     But  where  the  words  are  themfelves  adionable,  and 
Tpecial  damage  is  alfo  l^id,  if  the  words  be  proved,  the  jury  mu{f 
find  for  the  pkintiif,  the    the  fpecial  damage  be  not  proved.— 
a  Where-Special  damage  is  laid,  the  evidence  miift  cori^efpond  with 
it.     b  It  v/as  formerly  held  that  the  plaintiff  was  bound  to  prove 
the  words  precifcly  as  laid,  but  that  ftrictnefsis  nov/  laid  afide,  and 
ft  is  fufficient  to  prove  the  fuhftance  of  them.      But  the  fenfe  as' 
■Well  as  the  manner  of  fpeaking  them,  muft  be  the  fame  :  as  where 
the  words  were  laid  in  the  third  perfon.     He  defervcs  to  be  hang- 
ed for  a  note  he  forged.     Proof  that  the  vsrords  were  ufed  in  the 
fecond  perfcn.    "  You  deferve  to  be  hanged,"  was  held  net  to  fup- 
port  the  declaration  ;  for  there  is  a  dirFerence  between  words  fpo- 
ien  in  a  paffion  to  a  man's  face,  and  fpoken  deliberately  behind 
his  back  :  the  firft  being  more  excufable. 

But  tho'  two  perfons  fay  the  i"air.c  words,  ah  action  will  not  lie 
aga'nfl  them  jointly  ;  for  the  flander  of  one  is  not  the  flander  of' 
the  other. 

^\v'here  feme  of  the  words  are  not  aftionable,  and  a"  general 
terdift  for  the  plaintiff  is  found  with  damages,  this  is  no  ground  of 
arreft.  d  So  if  there  are  feveral  courts,  and  the  words  in  fome  are 
afiionable,  and  in  fome  not,  and  a  general  verdift  is  found,  it  is 
j;ootI  :  for  if  any  of  the  courts  are  fufficient,  the  plaintiff  muft  h^ve 
judgincnt. 

The  action  that  is  brought  for  thefe  injuries,  is  called  an  actioa 
Oftrefpafs  on  the  cafe,  commonly  called  an  acT:iori  of  flander. 

IL  We  proceed  to  confider  libels,  or  flander  by  writing,  e  Slafif-" 
der  by  libel  differs  from  flander  by  words  in  this  refpeft  only,  that 
it  is  delivered  in  writing  or  printing.  But  the  o-f'cnce  of  a  libel  i* 
more  heinous,  as  its  circulation  of  the  flander  is  more  cxtenfive, 
and  derives  too  an  additional  degi-ee  of  malignity  from  its  being 
done  premeditatedly.  The  rules  therefore  laid  down  in  the  cafe 
of  flander  by  words,  will  be  found  equally  to  apply  to  libels. 

To  charge  a  perfon  with  any  crime  which  may   fubjeft  him  tcy 

the  danger  of  kgal  punlffnnent,  is  a  libel,  and  aAionable.     As  tO" 

charge 
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iWrge  1  pet-fori  with  fodomitical  praftkes.  To  alleclge  any  mat- 
ter which  may  exclude  him  from  fociety .  n  As  where  the  plaintiff' 
brought  his  action  againft  the  defendant  For  a  libel,  charging  liiiA 
^ith  having  the  itch,  and  {linking  of  brimftone— the  plaintiff  re- 
covered, as  the  words  charged  him  with  a  difeafe  that  rendered 
him  ridiculous,  and  unfit  for  fociety. 

i  So  where  the  libel  is  fuch,that  it  will  injure  d  iriah  ih  his  trade 
^r  profeflion,  dftion  lies,  c  So  where  the  writing  injures  the  de- 
medic  peace  and  happlnefs  of  a  family,  charging  a  man's  childrerl 
With  immorality  or  incontinence,  d  But  nothing  fliall  be  conftru- 
'ed  a  libel,  which  is  ileceflary  in  the  courfe  of  legal  proceedingr.,  and 
is  relevant  to  the  matter  that  cames  before  the  court.  «  But  thd 
the  defendant  may  in  fuch  cafe  be  juftilied,  yet  if  he  does  hot  connne 
fiimfelf  to  legal  form,  but  rharges  crhnes  hot  properly  ecgnizabl* 
by  that  jurifdidion  to  which  he  appiiesj  an  attion  will  lie. 

No  matter  which  is  ftated  in  any  memorial,  or  petition,  foi:  the 
J'edrefs  of  grievances,  and  addrelled  in  the  proper  channel,  by 
"which  fuch  relief  may  be  had,  that  is  to  the  perfons  only,  whd 
iave  power  to  give  fuch  relief,  iliall  be  deemed  libellolis. 

/As  words  {poken  without  any  intentioti  to  be  inade  public^ 
is  in  confidence  or  privately,  are  not  adlioiiable  :  fo  if  a  perfon  in  a 
J)rivate  letter  expoftulates  with  another  on  his  vices,  it  is  no  li^ 
feel. 

£  A  defania'tofy  writing  exprefllng  only  the  initials,  or  on'tf 
fer  two  letters  of  a  perfons  name,  but  in  fuch  a  manner  as  obvib'uflyj 
and  indubitably  referring  to  the  perfon,  and  fo  that  it  would  be 
ifionfenfe  if  drained  to  any  other  meaning,  it  is  as  properly  a  libel 
as  if  the  whole  name  had  been  mentioned  at  lai-ge  ;  for  it  would 
fcring  the  uthiofl;  contempt  oh  the  law,  to  fufFei*  its  juifticc  to  be  elii'- 
ided  by  fuch  trifling  evafions  ;  and  thai:  a  writing  uhderflood  by  the 
meanefl  capacity,  could  hot  be  fo  by  the  coiirt  arid  jury.  A  Wri- 
tingthb'  With  feigned  names  has  been  conftraed  a  libel. 

^  A  writing   thO'    hot  direftiy  charging  crimes  inay  be  a  libelj 

As  if  done  in  a  taunting  ironical  manner.     As  after  recounting  any 

&&S  of  public  chanty  by  the  perfon,  to  fay-   "  ybti,  will  libt  play 

ti  the 
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tbcjew,  or  hypocrite"  and  Togo  on  in  a  Ilrain  of  ridicule  toinfimi- 
kte  what  he  aid  proceeded  from  vain  glory. 

a  It  is  not  ir;aten?.l  by  the  comniou  Irav  whether  the  libel  be 
true  or  falfe,  or  whether  the  party  Rgamfi:  whom  it  is  levelled  be 
ef  good,  or  evil  fame  ;  for  the  l>arly  grieved  ought  t®  complain  for 
every  injury  done  to  him  in  the  ordinary  courfe  of  law  ;  and  not 
have  recourfe  to  methods  of  redrefs  by  flanderous  publications. 

I,  The  flanderons  writing  miift  be  pubHihed  to  make  it  a  li- 
bel. The  author,  or  publifher  of  a  libel  muft  be  the  contriver,  or 
the  procurer  of  the  contriving  it  ;  or  the  malicious  publiflier  of  it, 
knowing  it  to  be  a  libel.  For  if  one  reads,  orheai's  a  libel  read, 
it  is  no  publication — but  if  after  hearing,  or  reading  it,  he  repeats, 
cr  reads  it,  to  others  ic  is  a  publication.  If  a  man  writes  a  libel 
dictated  to  him  by  another,  he  is  guilty  of  making  it.  Publication 
mufl:  be  by  delivering  cr  handing  it  about,  or  by  reading,  and  fing- 
jng  it,  in  the  prefence  <,  f  others.  Repeating  a  part  in  merriment 
without  malice  wa?)  held  not  to  be  a  publication.  But  finging  a  fong 
in  ridicule,  orflandering  the  perfons  charadter  was  deemed  a  fuifi- 
cient  publication. 

<^  In  fetting  out  words,  or  the  tenor  of  words  in  the  declaration, 
there  is  a  difference  between  words  fpoken,  and  words  written. — 
Of  words  fpoken  there  cannot  be  a  tenor,  for  there  is  no  original 
to  compare  them  to,  as  in  the  cafe  of  words  written.  Therefore 
in  the  declaration  for  words  fpoken  variance  in  the  omiffion  or  ad^ 
dition  of  award  is  not  material — it  is  fufficlent  if  fo  many  be  proved 
or  found  as  are  adlionable — but  it  is  otherwife  in  the  cafe  of  words 
written — for  tho  in  defcribing  a  libel  or  other  writing,  there  are 
two  ways  ef  pleading,  that  is  by  laying,  accord}i:g  to  thaf'Jlo'wlng 
tenor  in  thcfe  words  ;  or  by  the  fsiyj — if  you  declare  on  the  words 
themfelves,  any  variance,  or  miftake  is  fatal — for  tenor  means  a 
tranfcrjpt,  or  true  copy.  But  in  declaring  on  the  fcnfe  fuch  ah  ad- 
herence is  not  required,  and  a  variance  is  not  fatal.  Tlicrefore 
where  the  declaration  was  for  a  libel  according  to  the  followhig  te- 
nor, and  in  fetting  out  the  fentence,  nor  was  inftrted  for  not,  tho' 
the  ffcnfe  remained  the  fame,  the  variance  was  held  to  be  fatal. 

d    As  it  is  eflential  to  a  libel   that  it  be  publifhed,  it  muft  ap- 
pear 
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pear  from  the  declaration — but  that  word  is  not  neceflary,  any  oth- 
«r  word  of  the  (lime  import  is  fufficicnt,  as  pi-inting  in.a  newfpaper,' 

a  Libels  may  bepiflures,  raifing'  a  gallows  before  &  man's  dGor^, 
laanging  him  in  effigy,  and  fuch  like. 

But  as  to  (igns,  andpidures,  itfeems  neceflary  to  flic w  by  pro- 
per innuendoes,  and  averments,  the  defendant's  meaning,  that  they 
particularly  applied  to  the  plaintiff,  and  that  fome  {pecial  damage 
has  followed. 

In  addition  to  the  injuries  already  defcribed,  tiierc  are  others 
•vi'hich  affect  the  right  of  perfonal  fecurlty,  which  cannot  be  clalled 
tinder  any  of  the  foregoing  lieads,  and  which  will  particularly  be 
confidered  by  themfelves.  Such  arc  the  injuries  arifing  from  a  con- 
fpiracy  and  malicious  profecution,  for  which  afcions  pftrefpafs  on 
the  cafe  will  lie.  The  former  being  called  an  adiononthe  cafe 
in  the  nature  of  a  confpiracy,  and  the  latter  adion  having  aflumed 
ihe  name  of  malicious  profecution.  We  fhall  firll  confider  die  in- 
jury of  confpiracy,  2d.  of  malicious  profecution,  ^d.  the  declaration 
and  proof  —and  4th.  the  defence  to  be  made  by  the  defendant  in 
fuch  aftions. 

I .     Of  actions  of  the  cafe  in  the  nature  of  a  confp'.racj. 

t  An  action  on  the  cafe  in  the  nature  of  a  confpiiacy  lies  wher« 
two  or  more  combine  for  the  purpofe  of  preferring  indiitmenrs, 
■charging;  crimes  againfi:  any  ojie,  without  foundation,  or  otherv/ifg 
<onfpiring  to  prejudice  a  Bian  wrongfully,  either  jia  peribn,  fa:ne^ 
or  property. 

c  There  are  four  incidents  to  a  confpi racy.  i.  It  ought  to  be 
.(difclofedby  feme  manner  of  profecution,  or  by  making  of  bonds  or 
promifes  to  one  another.  2.  It  ought  to  be  malicious  for  uiyuft  re- 
venge. 3.  It  ougiit  to  befalfe,  againft  the  innocents  4.  It  ought" 
to  he  out  of  court  voluntarily. 

But  there  Is  a  diftlndtion  between  an  adtion  of  confpiracy  proper- 
ly fo  called,  and  an  intliftment  for  a  confpiracy.  An  '/aaioupf 
confpiracy,  properly  fo  called,  lies  not,  unlefs  the  party  has  been 
indided,  and  acquitted  in  a  iavvful  mriniier  ;  but  it  fcsms  that  ajt 

indiftmenv 
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iiidi(3:ment  for  a  confpiracy   ■will  lie  wliere  there  has  been  a  falft 
fcnfpiracy  among  many,  tha  nothing  has  been  put  into  execution, 

«  So  there  is  a  difference  between  an  action  of  confpiracy,  and  an 
^(flion  on  the  cafe,  in  the  nature  of  a  confpiracy.  For  ifanadlion 
of  confpiracy  is  againft  two,  or  more,  if  all  but  one  are  acquitted, 
judgment  fhall  not  go  againft  him ;  but  where  the  aftion  is  on  the 
cafe,  in  the  nature  of  confpiracy,  againft  two,  or  more,  thqn  one 
only  may  be  found  guilty.  For  this  is  an  action  of  the  cafe  foun- 
ded on  a  tort  done  by  two  or  more  perfons,  in  which  the  plaintiff" 
is  not  bound  to  prove  the  whole  matter  laid  in  the  declaration,, 
and  this  diftinclion  is  taken  between  aftions  of  the  cafe  founded 
pn  a  contrafl  and  on  a  tort :  in  the  firft  the  whole  contradl  muft  be 
proved,  in  the  latter  fo  mucli  will  do  as  pf oyes  the  plaintiff  had  ^ 
cpp.d  canfe  of  ^ctlon. 

l>  And  this  is  in  fadl  an  action  for  a  malicio^s  profecution,  witk 
this  difference  only,  that  an  action  for  a  malicious  profecution  may 
fee  brought  againft  one  only,  but  an  adion  on  the  cafe  in  the  na- 
ture of  a  confpiracy,  muft  be  brought  againft  more  than  one,  or 
j^gaiuft  one  charging,  that  he,  together  with  others,  had  confpired 
to  indict  the  plaintiff,  or  charge  him  with  a,  cr^me  :  ^he  grounds  of' 
|he  a£tio/ji  therefore  are  the  fame, 

<?  Where  an  aftion  on  the  pafe  in  nature  of  a  confpiracy,  was; 
brought  againft  the  defendants  for  caufing  the  plaintiff  to  be  ar-» 
yefted,  and  held  to  bail  where  there  was  no  caufe  of  aftion,  the 
plaintiff  recovered,  d^o,  tho  the  bill  of  indicTtment  has  been  found 
yot  a,true  biU,  yet  ar^  ^clion  wii|  lie  for  the  confpiracy. 

2.  The  adion  of  malicious  profecution,  is  an  aftion  whereby 
damages  are  recovered  for  any  action  againft,  or  profecution  of 
any  one,  either  by  fuit,  indiftment,  or  other  legal  procefs,  where 
Jlich  aftion,  or  profecution  appears  to  arife  from  any  corrupt  mo- 
tive, and  to  be  without  any  ground  or  caufe  for  the  fame.  Thisi 
action  lies  as  well  for  a  groundlefs  civil  fuit,  as  fpr  a  criminal  pro- 
fecution. ^  But  it  does  not  Ue  againft  a  pcrfon  merely  for  bring- 
ing an  action  without  any  gro.uud,  b.ecaufe  it  is  a.  clain>  of  right^^ 
%5i,,d>  he  ijs,  iiabk  for  ?gljs. 

If 

«  I  Wtlfon,  aio.    A  Cfo.  Cdi.  I7i<,    *  ■Sfctit- la.    -<Hu,tt.4*.    ?  Sal^r- ^ft'. 
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^  If  aperfon  for  the  purpofe  of  vexation,  and  holding  another  in 
#uflody  fues  him  for  a  greater  fum  than  is  really  due,  this  adtioa 
Jies.  As  where  a  perfon  upon  a  debt  of  forty  pounds,  for  the  pur- 
pofe of  holding  the  debtor  to  exceffive  bail,  and  keeping  him  in 
goalj  fued  out  a  writ,  and  held  to  bail  for  five  thoufand  pounds,  in 
confequence  of  which  he  was  feveral  days  detaiaied  in  goal^  an  ac- 
tion was  fuftained  for  the  fpecial  injury. 

*  Where  there  is  a  good  caufe  of  aftion  as  debt  due,  if  a  perfon 
without  the  knowledge  or  direflion  of  the  perfon  to  whom  the 
money  is  due,  fucs  out  a  writ,  and  arrefts  the  body  of  the  debtor, 
he  may  maintain  this  adion  againft  fiich  perfon,  for  he  was  not  liable 
to  be  fued  by  him.  The  fame  rule  muft  apply  in  cafes  of  a  fiim« 
mons,  as  well  as  attachment,  where  one  f«es  in  the  name  of  another 
without  authority, 

*  Where  there  is  a  good  caufe  ofa<^ion,  yet  if  theplaintllFfae* 
\n  a  court  that  has  not  cognizance  of  the  caufe,  this  aftion  lies  ; 
but  in  fuch  cafe  it  ought  to  be  averred  in  |the  declaration  that  the 
defendant  knew  that  the  court  had  not  juriidiction,,  and  that  he 
brought  the  adion  raalicioufly. 

Though  the  aftlon  be  brought  in  a  proper  court,  yet  this  aftion 
jnay  be  maintained,  if  the  fuit  or  proceeding  is  utterly*  without 
ground,  and  tliat  knou  n  to  the  perfon  himfelf,  by  reafon  of  the  nn- 
(i^e  vexation  and  damage  to  the  plaintiff.  As  where  a  perfofi 
brings  a  fecond  aftipn  fOr  the  fame  thing,  the  firft  having  been 
determined. 

d  It  is  not  neceflary  that  the  firfl  asfticn  fliould  have  been  aftu- 
jj,lly  heard,  tried  and  determined  in  the  defendant's  favour,  for  this 
|i6tion  equally  lies  for  any  groundlefs  proceeding  whatever.  As  if 
a  perfon  attaches  another  aod  holds  him  to  bail,  or  procures  liim  to 
be  imprifoned  ;  and  then  knowing  he  has  no  probable  caufe  of  ac- 
tion, does  not  appear  in  the  aclion,  or  fuffers  himfeif  to  be  nonfuit- 
pd,  this  action  will  lie. 

e  But  when  this  aftion  is  brought  on  the  ground  of  a  former 

<i\vil  fuit,    having  been  commenced  againfl:  the  plaintiiF,   it  is  to 

fee  obferved,  that  this  action  muft  not  be  brorght  till  the  former  as^ 

flon 
0  3  Sid,  424,    1^  Salk,  14.     c  %  Wiif.  3c;,      d  B-j,l!.  K.  I*-  13.      f  lucm. 


54  OF  ACTIONS  FOR  INJURIES 

tion  is  determined,  becaufe  till  then  ifcannot  appear  that  the  firft 
s^ioB  was  unjuft  ;  for  it  muft  appear  not  only  that  a  thing  has 
been  done  which  is  wrong,  but  that  damage  has  arifen,  or  is 
inevitable. 

This  afljon  lies  far  the  malicious  prefcring  an  indictments  Infor- 
mation, or  prefenLraent  againfl  any  perfon  for  a  crime. 

•  If  a  man  is  indicled  for  any  crime  that  may  injure  his  rcputatl- 
«n  or  fame,  he  may  have  this  aclion,  for  he  is  fiilfely  fcanclallzed 
l)y  the  malice  of  the  profecutor,  and  this  is  a  damage  for  which  the 
iaw  gives  an  aftion.  If  a  man  is  profecuted  for  any  ofl^nce,  that 
fubjecls  him  to  peril  of  life  or  liberty,  or  foi*  whicli  he  may  be  pun- 
ifhcd,  he  may  bring  this  adlion,  for  he  is  endangered  ia  that  refpecr, 
and  receives  a  damage.  If  a  man  be  falfely  and  niaiicioufly  indict- 
ed, tho  it  neither  touches  his  fame  or  liberty,  yet  may  he  have  this 
adion,  for  the  expence  and  ixstjury  to  his  property  in  defending  him- 
{elf  on  the  indictment. 

I  This  aftion  will  lie,  tho  the  indictment  or  information  is  fo 
tad  that  the  party  cannot  be  convicted  upon  It.  ^  So  if  the  grand 
jury  find  not  a  true  bill,  or  if  the  authority  to  whom  complamt  or 
information  is  made,  ftiould  on  examination  find  the  evidence  infuf- 
ficiwit  to  juftify  the  binding  over  the  profeci;ted  to  a  court,  having 
final  jurifdiftlon.  d  The  general  rule  by  which  thefe  actions  are 
governed  is,  that  the  plaintiff  niuft  fiiew  malice  in  the  defendant, 
and  want  of  probable  caufe,  and  both  mud  concur.  Hut  from  the 
want  of  a  probable  caufe,  malice  maybe,  and  is  moft  commonly 
inferred  ;  but  from  the  moft  exprefs  malice,  a  want  of  probable 
canfe  can  not  be  implied. 

3.  We  proceed  to  confider  the  declaration  and  the  proof. 

e  As  this  aftion  is  founded  on  aw  Injury  received  from  a  ground- 
lefs  and  malicious  fuit  or  proiecution,  it  therefore  mufl:  appear  to 
the  coui^t  to  have  been  groundlefs.  The  declaration  therefore  mud 
always  ftate  that  the  fait  or  profecutlon  had  been  decided  in  favor 
of  the  plaintiff,  for  from  the  acqtiittal  or  difcharge,  the  prefumptl- 
on  is  in  favour  of  the  plaintiiT's  innocence,  and  til!  acquinal  It  can- 
not appear  that  the  fidl  was  unjuft.     Therefore  if  the  dctl?ration 

does 

•  Salk.  13.  h  T  Stranpe,  f)or.  t  do.  Jac.  40O.  if  4  Burrows,  1574. 
cz  £<>.  Dioeft.  aSo.     Bull.  N.  P.  14' 
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dees  not  {hew  how  the  fuits  or  profecution  were  difpofcd  of,  ao^ 
that  they  are  ended,   it  is  ill. 

a  Bv  the  common  law  of  England,  in  all  cafes  of  an  aftionfor 
malicioufly  indicting  the  plaintiff  of  a  felony,  of  wliich  he  was  ac- 
quitted, there  mud  be  a  copy  of  the  record  and  acquittal  from  the 
court  where  the  trial  was  had,  and  which  miift  be  granted  by  tliat 
conrt,  and  produced  in  evidence  :  and  the  granting  of  fuch  copy 
is  matter  of  difcrction  with  the  court  ;  but  here  oar  courts  can 
exercjie  no  fuch  difcredon  ;  and  ^very  perfon  has  a  coninron  right 
ta  fuch  copies  of  record,  attefled  by  the  clerk  of  the  court,  as  are 
rieceffary  to  prove  his  caufe,  and  which  are  fuiilcient  in  all  cafe?, 
tho  not  granted  by  the  court,  and  muft:  be  produced  by  the  plaintiff 
in  the  action^,  for  the  purpofe  of  pi-oving'every  thing  Vefpeccingth* 
profecution  appearing  on  record. 

The  plaintiif  may  produce  witneflesto  fliew  his  innocence,  and 
that  there  was  no  probable  caufe,  and  every  circumliance  that 
JheAvs  ip.alice  in  the  defendant ;  as  \vhcre  the  plaintiff  was  allow- 
ed to  give  in  evidence  advertifements  put  into  the  papers  by  the 
defendant;  mentioning  that  the  indiclment  had  been  found  againii 
him, and  other  fcandalous  matters,  not  to  cnsrcafe  the  damages,  but 
to  prove  the  malice. 

b  In  cafe  of  confpiracy,  the  aftual  meeting  of  the  defendants, 
and  confpiring  together,  need  not  be  exprelsly  proved,  but  may 
be  colletSted  from  collateral  clrcumllances. 

4.  As  to  the  defence  that  may  be  made  by  the  defendant,  it  may 
be  remarked,  that  as  to  fupport  this  aetion  there  mufl  be  both  malice 
and  a  want  of  probable  caufe  ;  tho  exprefs  malice  be  proved,  yet 
ifthe  defendant  can  prove  a  probable  caufe,  he  fliall  have  a  verdici. 
The  defendant  therefore  may  produce  witnelTes  to  prove  the  guilt, 
or  the  probability  of  the  guilt  of  the  plaintiiF,  the  circumftance  that 
appeared  againft  him,  and  induced  him  to  believe  hun  to  be  gulltv  : 
fo  he  may  produce  evidence  by  any  collateral  circumftaaces,  to  ia- 
tisfy  a  jury,  that  he  had  no  malice,  tho  there  was  no  piubable 
ground  of  profecution. 

Tho  an  aftion  will  lie  for  a  malicious  profecution,  yet  it  is  not" 

to 

«  1  Biack.  Rep.  385.        ^  a  Black.  Rep.  393, 
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to  be  favoured  ;  therefore  if  the  indiclmcnt  has  been  found  by  tn* 
grand-jury,  or  there  is  a  binding  over  by  tlie  court,  the  defend* 
ant  fliall  not  be  obliged  to  prove  a   probable  caufe. 

In  England  we  find  no  aAionsfor  malicious  profecutions  brought 
againft  grand-jurors  ;  for  there  fingle  grand-jurors  prefent  no  in- 
formations ;  and  the  grand-jury  when  funimoned  to  attend  on  the 
proper  courts,  find  fuch  indictments  as  arc  laid  before  them  for  all 
crimes,  and  prefent  them  to  the  court  ;  but  here,  as  in  all  cafes  of 
crimes  not  capital,  fingle  grand-jurors  may  make  prefentmcnt  td 
fmgle  minifters  of  juftice,  at  any  time,  and  to  courts  when  they  are  fit* 
ting,  we  find  that  grand-jurors  have  been  the  objects  of  this  aftiottt 
The  fame  general  i-ule  applies  to  them  as  to  a  pcrfontvho  procured 
0ae  to  be  profecuted  malicioufly,  and  without  prcbablc  caufe.  It 
fcems  to  be  reafonable  that  where  an  informing  officer  will  deviatie 
from  his  duty,  and  profiitute  the  authority  of  his  office  to  finifter 
pnrpofes,  and  to  the  gratification  of  perfonal  refentment,  tliat  h« 
JDbouId  be  feverely  puniftied  ;  for  no  man  ought  to  be  protected  by 
"Virtue  of  his  office,  only  while  he  a<Ss  conformable  to  the  duty  of  it* 
Yet  we  ought  to  be  cautious  in  fuftaining  profecutions  againll  in- 
forming  officers,  and  they  never  fiiould  be  fubjectedto  the  payrnent 
t>f  damages,  unlefs  upon  the  clearell  proof  of  malice,  and  of  thcrfe 
feeing  no  probable  cauft  ;  for  if  grand-jurors  may  be  convicted 
upon  flight  proof,  and  mere  prcfumptioms,  it  will  deter  mankind 
from  exercifing  an  office  of  great  confequence  to  the  public* 

Before  1  clofe  the  fubjeft  reipeftingat^ions  of  trefpafs  crti  the  cafe 
for  injuries  affefting  the  right  of  perfonal  fecurity,  I  muft  mentioA 
a  few  inflances  that  have  not  yet  afliinied  a  fpecific  name  of  aftioh* 

«  If  a  perfon  keeps  a  dog  who  is  ufed  to  bite,  this  aftion  will  li6 
againft  the  owner  at  the  fuit  of  any  perfon  whom  the  dog  has  bi** 
ten  ;  but  the  owner  mud  have  notice  that  the  dog  was  ufed  to  bite  t 
for  tho  if  a  man  keeps  animals  of  a  wild  nature,  as  lions,  orbearSj 
fet  large,  v%^ithont  proper  care,  he  is  anfwerable  for  any  mifchief 
they  do,  tho  without  notice  ;  yet  dogs  being  of  a  tameable  nature, 
thic  oMnfcr  mun;  have  roticc  of  their  vicioufuefs,  or  he  will  not  b6 
liable,  and  it  i?  therefore  matter  of  fubllance  to  fet  out  the  notice 
m  the  declaration.     Ihercfore  whtre  a  dog  had  oilce  bitten  a  man> 

and 
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ii.nd  the  owner  ftlll  let  him  go  at  large,  tho  he  had  notice  of  the 
<3og's  having  bitten  the  perfon,  this  aftioii  was  adjndged  to  lie 
againfi;  the  owner  of  the  dog,  tho  it  appeared  that  the  perfon  who 
had  received  the  injury,  had  trod  on  the  dog's  toes  :  for  the  owfter 
iliould  have  hanged  him  on  the  firft  notice,  and  the  people  aire  not 
to  be  endangered. 

If  a  rrtari  r'des  an  unruly  hbrfe  into  a  place  much  freiqucnted  id 
order  to  break  him,  and  rides  over  me,  action  will  lie,  tho  the 
perfori  did  not  intend  the  injury,  for  it  was  his  fault  to  ride  the 
horfe  in  fuch  a  place.  If  a  man  lays  logs  or  {ticks  or  any  thing 
eli'e  in  the  highway,  tiio  I  might  have  rode  by  with  eafe,  yet  if  I 
am  hurt  thereby  adion  v/ill  He.  So  for  any  nuifance  in  the  high- 
ivay  by  obftrutlion,  either  by  laying  logs,  making  fences.  Or  walls, 
br  digging  holes,  if  I  either  accidentally  or  unavoidably  fuftain 
ijny  perfoilal  injury,  aclion  will  lie  for  the  recovery  of  damages. 


Chapter     Fourth. 

b¥  ACTIONS  FOR  INJURIES  THAT  AFFECT  THE  RIGHT 
OF  PERSONAL  LIBERTY. 


T, 


HE'  drily  violation  of  this  right  is  by  falfe  impi-ironment, 
which  confUts  in  the  detention  of  a  perfon  without  any  legal  au- 
tlK)rity.  a  Every  detention  of  the  perfon,  as  by  confinement  eithet 
in  a  prifoh,  a  private  houfe,  in  the  (locks,  or  by  forcibly  detain- 
ing orie  ill  the  ftreet,  is  an  imprifonment,  for  which  injuries  an 
adicn  of  falfe  imprifonment  can  be  maintained,  h  It  may  be  ob- 
fej-ved  that  no  adlon  of  falfe  imprifonment  lies  agaiiift  a  judoe 
b£  a  court  of  fecord,  for  any  adt  done  by  him  in  the  execution  of 
his  office,  nor  for  any  miilake  of  judgment,  neither  are  his  ads, 
or  decifi«n&  traverfeable. 

c:  When  a  perfon  procures  an  executor  or  adtniniftrator,  to  be 

arrefted  for  a  debt  of  the  tqilator  or  inteftste,  aftion  of  falfe  im- 

pfifomTient  lies  againft  him.     d  So  it  does  againft  tile  officer  for 

arrefting  a  perfon  not  named  in  the  procefs,  tho  he  flioiild  tell  him 

that  he  was  of  the  name  cf  the  perfon  mentioned  in  the  procefs, 

I  for 

4  %  Iiul.  589.        ^  Salk.  296.        <•  3  Wilfon  36S.        <!  Moor,  457, 
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for  tlie  officer  is  bound  at  his  peril  to  take  the  right  perlon.     So 
it  lies  if  lie  arrefts  a  perfon  on  Sunday. 

a  If  the  procefs  be  erroneous,  no  aftion  lies  againft  afiy  perfon, 
but  if  the  proceft  be  void,  or  irregular,  on  which  the  arreft  takej 
place,  the  plaintilf  in  the  aftlon  is  liable,  and  not  the  officer.  ^  So 
if  an  arrefl:  be  made  upon  a  procefs  ifliiing  from  an  inferior  courl 
not  having  junfdicllon,  or  exceeding  or  not  purlliing  their  jurif- 
dicliou,  aftion  lies  againft  the  party,  c  So  tho  the  original  ar- 
reft be  warrantable,  yet  for  any  fabfcquent  oppreffion,  or  cruelty, 
this  aftion  lies,  d  So  where  falfe  imprifonnient  has  been  done 
by  the  Influence,  or  procurement  of  another,  this  adion  lies  agah^fl 

him. 

All  o-eneral  warrants  not  naming  the  particular  perfon  to  be 
arrefted  are  void,  as  in  the  cafe  of  a  warrant  to  apprehend  the 
authors  and  publifhcrs  of  a  libel,  without  naming  any  perfon.  So 
warrants  to  fearch  for  ftolen  goods  without  naming  places,  and 
perfons.but  to  fearch  generally,  and  apprehend  the  perfons  with 
whom  the  goods  are  found,  are  void. 

An  officer  has  no  right  to  levy  an  attachment,  or  an  execution 
tfpon  the  body  of  a  debtor,  when  he  can  find  pci-fonal  eftate  fuffi- 
cicnt  to  fecure  the  debt,  or  that  hi  the  cafe  of  an  execution  will 
probably  fell  at  the  poftfor  fufficient  to  difchargc  the  debt,  and  his 
fees  or  when  the  debtor  tenders  the  fame  ;  but  if  the  officer  has 
good  reafon  to  doubt  whether  the  eftate  belongs  to  the  debtor, 
aind  if  it  be  not  apparently  fufficient  to  produce  the  amount  of  the 
debt  at  public  auaion,  tho  it  may  be  of  the  value  of  the  debt,  he  is 
not  bound  to  accept  it,  for  he  ought  not  to  be  obliged  to  run  any 
hazard.  In  all  cafes  of  an  unlawful  detention,  and  confinement  of 
a  perfon  without  any  pretence  of  a  warrant  this  acTion  lies.  Whe« 
the  arreft  or  detention  is  legal,  the  defendant  when  fucd  may  juf- 

tify  on  that  ground. 

,  Avrefts  are  legal  under  the  procefs  of  a  court  having  cognizance 
of  the  caufe,  which  procefs  regularly  ifTucd.  /  An  arreft  is  legal 
made  by  an  officer  having  power  to  urreft,  or  imdcr  fuch  officer's, 
or  magiftrate's  warrant  under  hand,  and  exprefiing  the  caule  of  com- 
niitme'^it.     But  thcu  it  muft  appear  that  the  warrant  was  legal, 

ctKfpin,409.  3Wilfon34r.  a  Black.  Rep.  ?45.  ^  ^%"p,^^?•^^^;t 
N.^83.      <rTe.mR.p.Ji6.      rf  s  Black  Rep.  loj^.     r  3  BbcK.  Com,  ri7. 
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and  ilKied  in  a  cafe  of  v/hich  the  niaoHlrate  had  cognizance,  for  jf 
not,  the  warrant  will  not  juftify  the  officer  afting  under  it. 

a  Another  caufe  of  arreft  is  fucli  as  is  warranted  by  the  neceffity 
of  the  thing,  as  arrelVaig  a  felon  by  a  private  perfon.  h  When  a 
perfon  juftifies  under  the  procefs  of  a  court  of  limited  jarifdiftion, 
the  plea  fl)ould  fhew  that  the  caufe  was  properly  fubjedito  fuch 
jurildiftion.  c  Where  the  defendant  julVifies  in  like  manner  under 
procefs  of  an  inferior  court,  and  a  fpecial  authority  to  imprifon, 
the  plea  ihould  fliew  that  the  authority  was  ftriitly  purfued  : 
^  Where  a  perfon  judifies  under  a  procefs  which  is  returnable,  the 
plea  Ihould  (hew  t!*at  it  is  returned,  or  it  will  be  bad. 


Chapter     Fifth. 


OF  ACTIONS  FOR  INJURIES  THAT  AFFECT  THE  RELA- 
TIVE RIGHTS  OF  INDIVIDUALS. 

JL  HE  relative  rights  of  mankind  are  thofe  which  fabfift  between 
Hufband  and  Wife,  Parent  and  Child,  Guardian  and  W^xd,  Maf- 
ter  and  Servant. 

L  I  fliall  confidcr  the  aftions  for  injuries  tl.at  afFecc  the  riglit 
fubfift  in  a  between  Hu-band  and  Wife.  Thefe  are  three,  abduction 
or  taking  her  away.  Beating  or  otherwife  abufmg  her.  Adultery, 
or  criminal  converfation, 

I,  e  The  abduftion  or  taking  away  one's  wifo  may  be  either  by 
fraud  and  perfuafion,  or  by  open  violence  ;  but  in  both  cafes  "the 
lav»r  fuppofes  force,  and  conllraint,  for  the  wife  has  no  power  to 
confent,  and  an  action  of  trefpafs  w'lxh  force  and  arms  will  lie  for 
the  recovery  of  damages. 

/  If  sny  perfon  entices  away  the  wife  of  another  to  live  feparate 

from  him  without  fafficient  caufe,  the  hufband  may  have  this  action 

for  the  injury,     g  As  where  a  woman  had  unlawfully  and  without 

the  confent  of  her  huiband   lived  feparate  from  him,  and   during 

that  time  a  large  efl::ite  both  real,  and  perfonal  was  devifed  to  her 

fole  and  feparate  ufe,  and  thereupon  flie  was  dcf.rous  of  returning, 

and   living  with  hun  ;  but  the  defendant  enticed  and  perfiiaded 

her 
/?  ,1   Black.  Com.  ri;       h  \  ferpin.  DV.   421       c  Idem.       d  t  Wii.r^n  17. 
/  .■?  Black.  Com.  139.    /Ibj.  iyf.     a  f^fpin.  Dig.  434.    ^  Bui.  N-  P.  78. 
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her  tc  continue  abfcnt,  which  fhe  did  till  her  death,  whereby  the 
plaintiff  loft  the  comfort  of  her  company,  and  advantage  of  her 
eftate  ;  after  verdict,  and  three  thoufand  pounds  damages,  vhe  de- 
fendant moved  in  arreft,  and  it  was  fald,  it  was  an  aiflionof  the 
f.rli;  iinprcifion  ;  but  the  court  faid,  fo  was  every  action  on  the  cafe^ 

and  adjudged  the  action  to  lie  on  account  ofthcfpccial  damaac. 

But  In  thefe  cafes  there  ought  to  be  proved  an  aClual  fedui^cion, 
or  open  violence,  in  taking,  or  keeping  away  the  wife  :  but  for 
:ohe  man  to  perform  a  neighbourly  aft  to  the  wife  of  another,  or 
to  receive  her  into  his  houfe  when  flying  from  tlie  abufe  of  her 
hulband,  out  of  mere  compaffion  without  any  folicitation^  or  at- 
tempt to  keep  her,  can  be  no  injury. 

2.  «  For  the  injury  of  beating  and  abufmg  the  wife  ;  fne  and 
]ier  hufband  have  a  right  jointly  to  bring  their  aftiou,  for  the  re- 
covery of  damages  ;  and  the  hulband  has  no  right  to  a  fo^arate 
jiaion  unlefs  the  battery  be  fo  great,  as  to  deprive  him  of  the  com- 
fort company  and  affiftance  of  the  wife,  then  a  Ipecial  ad'wn  o^ 
the  cafe  will  lie  for  the  recovery  of  damages,  for  the  injury  he 
Mains  in  being  deprived  of  her  comfort,  aad  company. 

2.  t  An  a£tion  of  trtfpals  with  force,  lies  againft  a  perfon  for 
committing  adultery,  or  having  crlniinal  converl^it ion  with  the  wif^. 
of  another.  The  ground  of  this  acT:ion  is  the  injury  done  to  tHe 
^lufband  by  alienating  the  affections  of  his  wife  ;  deftroying  the 
comforts  arifmg  from  her  company,  and  that  of  her  children,  aii^ 
impofing  upon  him  a  fpurious  iflue. 

c  In  this  aaion  the  plaintiff  niuft  prove  aaualfolemnization  of  the 

Kiarriageby  the  record,  or  a  copy  of  the  record  of  the  authority, 

who  performed  the  ceremony,  or  by  Tome  witnelswho  was  actually 

preftnt,  and  faw  the  marriage  :  and  this  proof  cannot  be  fupplicd  by 

cohabitation,  reputation,  or  any  colhiteral  circumftances.     d  the 

injury  in  the  cafe  of  adultery  being  great,  the  damages  are  generally 

confiderable  :  but  they  are  increafed,  ordiminiflied,  according  to  the 

circumdances  of  the  cafe,  from  the  confidei  alion  of  the  rank  and  qua- 

}ity   of  the  plaintiff:  fo  Irom  the  peculiar  mrpitudc  of  the  cafe,  as  if 

the  defendant  was  tlie  friend,  relation,  or  dependant  of  the  plaintiff. 

ko  if  it  appeared  that  the  plaimiff,  and  his  wife  lived  happily 
^  jr.*  bctore 

«  3  Black.  Com.  140.      i  I  Fipin.  pig.  430-       3  W^k.  Com.  13;        e  4 
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ibefore  that  tranfaftion  and  acquaintance  witli  the  defendant.  Sp 
that  the  wife  has  always  borne  a  good  charadler  till  thtn^  or  that 
there  was  a  fettlenient  and  proviiion  for  the  children  cf  the  mar- 
riage. All  thefe  go  in  aggravation  of  the  damages^  in  which  aifo  the 
circumftsnccs  and  property  of  the  defendant  arc  always  confidered. 

a  So  there  are  many  circumflances  w-hlch  go  ia  extenuation  of 
the  injury  and  mitigation  of  the  damages.  As  if  it  appear  that  the 
plaintiff  encouraged  and  conniyed  at  the  addrefs  of  the  defendant 
to  his  wife,  as  where  he  fhewed  her  naked  to  him,  when  poino-  in- 
to  the  bath,  tho  the  plaintiff  was  a  man  of  rank,  he  obtained  but 
one  /hilling  damages.  The  defendant  may  give  in  evidence,  that 
the  plaintiiFs  v.-ife  had  been  criminal  with  others,  that  fhe  eloped 
before,  that  the  hufband  turned  her  out  of  doors,  and  refufed  to 
mahitaii^  her,  that  he  kept  company  w}th  other  women,  tliat  he 
confcnted  to  the  defendant's  familiarity  with  her.  All  thefe  are 
proper  evidence  in  mitigation  of  damages.  The  defendant  may 
give  in  evidence,  that  the  wife  had  a  baftard  before  marriage,  but 
pot  the  general  rejmtation  of  her  being,  or  having  been  a  proftitute, 
becaufc  this  might  arlfe  from  her  cOnntkibn  with  him. 

If  a  man  fuffers  his  wife  to  live  as  a  conniion  proftitate,  and  a 
inan  is  thereby  drawn  into  crlnrmalconvcrfation,  no  atiion  will  lie 
atthefuit  of  the  hulband  ;  becaufc  it  is  a  dani;ige  without  any  injury, 
but  if  the  wife  live  ina  ftate  of.proftitutionj  v/ithout  the  privity 
of  the  hufoand,  it  will  not  bar  the  adion,  be  fiie  ever  fo  profligate, 
but  only  go  in  mitigation  of  damages.  But  tho  in  the  cafe  where 
the  hufband  fuffers  his  wife  to  live  in  a  ftate  of  common  proftitu- 
tlon,  he  fliall  recover  no  damage  ;  yet  the  aftion  is  held  to  lie  tho 
"there  be  clear  proof  of  his  confeut  and  privity  to  the  defendant'.^ 
"ifainiliarity  with  her  ;  for  fuch  ccnfent  will  not  jnfdfy  the  a<ft  :  and 
a  diftinftion  is  taken  between  an  indifciiminate  proilitutloh,  and  a 
criminal  connexion  with  one  perfon  only. 

Adion  will  lie  in  favour  of  the  hufliand  againll  a  phyfician  for 
the  performuig  an  unficilful  operation  on  his  wife,  by  which  he  was 
put  to  expence,  and  deprived  of  the  ajullancc  and  com.pany  of  his 
wife,  and  by  wliich  Ihe  loft  her  life.  I>  The  plaintiiT  in  his  decla- 
ration ftated,  that  his  wife  had  a  fcroohulous  himiour  in  one  of  lier 
'  breato 

a  1   Erpia.  Di^.  43Z.    Bui.  N.  P.  37     b  Crofi  vs.  Guthery,  Sup.  C  l;ay- 
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hrer.fts,  which  required  amputation  ;  that  the  defendant  having 
been  for  many  years  a  priictifing  pliyficir.n,  and  profefiing  to  he 
wtll  fkillcd  in  furgcry,  applied  to  the  plaiiitiiT,  and  afHrnied  that 
he  had  coiriptlent  knowledge  and  {k\\\,  to  amputate  faid  breafl:  ; 
and  the  plaintiff  ccnfentcd  and  crgagcd  to  pay  him  a  rcafonabie 
reward,  in  coniidcratiou  of  which  the  defendant  proni.ilcd  to  jer-^ 
fcrm  faid  operation  with  ildll,  and  faiety  to  the  wife  of  the  plain- 
tiff; that  the  defendant  did  amputate  faid  breaft  in  a  moft  ignorant, 
cruel  and  nnfkilful  manner,  contrary  to  the  well  known  principles 
and  rules  of  praftice  in  fuch  cafes.  That  he  cut  oft"  her  breaft,  and 
laid  on  a  piaifter  of  lint,  without  t&king  up  any  of  the  arteries^  or 
blood  vefiels,  wound  a  ilieet  round  her  body,  and  laid  her  on  a 
bed,  in  wliich  miferable  fituation  flie  languifhcd  about  three  hours 
and  died  of  the  wounds  inflicted  by  the  hands  of  the  defendant  ; 
that  he  had  failed  to  perform  his  undertaking  ;  by  whiclithe  plain- 
tilT  was  put  to  much  expence,  was  deprived  of  the  afliilance  and 
company  of  his  wife  during  her  life,  and  forever  by  her  death. 

A  fpecial  accord  ?ind  fatisfaction  was  pleaded  in  bgr,  but  found 
agajnllthe  defendant  by  th.ejury  ;  and  on  motion  in  arrcft  for  the 
infufficiency  of  the  declaration,  it  was  contended  that  this  was  a, 
felony,  and  by  the  common  law  the  private  injury  was  merged  in 
the  public  offence  ;  but  the  court  ftud  that  this  rule  could  app)y 
only  in  capital  offences,  and  from  neceffity  where  tlie  olfender  mull 
go  unpunifned,  or  the  injured  individual  unrcdreScd  ;  and  adjudge^ 
tlie  declaration  to  be  fufficient, 

2.  a  Ir.  refpecc  of  parents  and  children,  and  guardian  and  ward, 
it  feems, there  is  a  doubt  whether  an  a($^tion  will  lie  at  commorj 
law  for  the  abduc'tion  of  children  and  wards,  from  their  parenta 
and  guardians.  Judge  Rlackflone  is  inclined  to  think  it  will.  But 
as  the  parent  has  a  right  to  the  fervice  of  the  children  till  they  are 
twenty  one  years  of  age,  there  can  be  no  doubt,  but  that  the  fame 
adlion  will  lie  for  any  injury  arifingfrom  lofs  oflervice,  in  the  fame 
manner,  as  in  the  cafe  of  mafter  and  iervant,  wliich  will  be  confl- 
dered  under  that  head. 

But  there  is  one  action  that  lies  in  favour  of  the  father,  for  an  in- 
jury done  to  his  daughter,  of  flich  peculiar  and  important  nature, 
as  merits  particular  invcftigation.  J^^ 

u   J    BLtk.   I.;0,  J,}I. 
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rf  An  ac'^lou  \vill  He  hi  favour  of  the  father,  ngalnll;  a  perfon  for 
getting  his  daughter  with  child,  by  which  he  lliilains  a  lofs  of  her 
lervice,  and  is  pat  to  expence,  in  fiippcrting  and  providing  fot 
her,  during  her  fickiiefs.  But  tiiis  aciion  is  grounded  foleiy  on 
the  lofs  of  fervice  and  the  expence.  b  For  an  aftion  will  n6t  lie 
in  favour  of  the  father,  againll  a  man  fot*  debauchitig  his  daup^hter  ; 
for  this  is  a:n  injury  which  merely  affedls  the  feelings  of  the  father, 
03  it  rcfpecls  the  honour  of  his  family,  and  no  aftiou  lies  unlcfs 
there  be  fome  temporal  lofs  and  damage.  But  tho  this  action  is 
g]-ounded  on  the  lofs  of  fervice  and  the  expence,  yet  ia  the  efuniation 
of  the  damages,  the  jury  are  by  no  means  confined  to  give  the  fum 
'actually  expended  by  the  father  and  the  value  of  the  fcrVicc  that 
was  loft. ;  but  they  may  confider  the  circumiliancesand  charaftcr  of 
the  parties,  and  the  dilhonovir  done  to  the  family,  as  v/ell  as,  whe- 
ther it  be  a  deliberate  fcdaetion  of  an  innocent  j/irl  belcnfirp;  to  a 
rcpefrable  family  ;  in  which  cafe  they  ought  to  give  liberal  dan:a- 
ges,  not  only  for  the  purpofe  of  making  all  pofiible  reparation  to 
the  party  injured,  but  to  operate  as  an  example  to  deter  others 
from  fnnilar  condatlfc.  For  this  is  the  onlv  lejral  mode  bv  which 
young  men  can  be  deterred  from  the  bafe  and  cruel  pra6ike  of  fc- 
duftiort.  The  law  whifh  fubjecls  them  to  maintain  the  baltard 
child,  will  have  no  eifccl:  upon  the  mind  of  a  man  of  opulence. 
But  by  this  aftiou  fuch  damages  may  be  given,  as  will  operate  as 
a  moft  povi^erful  reftraint  upon  thepaffions  of  a  man  v.'ho  difregards 
the  principles  of  honour  and  virtue,  and  is  unmoved  by  the  anguidi 
and  diftrefs  of  a  family  that  he  has  plunged  in  infamy  and  ruin. 
But  where  the  girl  is  of  a  bad  charafter,  and  no  ungenerous,  dil- 
honourable  arts  were  praftifed  to  take  advantage  of  her,  then 
the  acl:ual  damages  only  ought  to  be  given.. 

Such  are  the  principles  which  the  courts  of  law  have  wifely  a* 
dopted  in  England,  and  our  courts  ought  to  adopt  the  fame.  For 
imce  female  chaftity  is  a  virtue  of  unfpeakable  importance  to  the 
telltity  of  the  human  race,  and  fmce  it  Ils  not  aKvays  defended  by 
impenetrable  armour,  wc  ought  to  guard  it  from  attacks  by  the 
^b-onged  poiiible  barriers. 

■  e  By  the    Englifh  r.raftice,  aolioris  of  trefpafs  with  force,  fcf 

breaking  into  the  houfe  of  the  plaintilx,  and  allaulting  and  gettint^ 

his 
m  ^  Wilfon,  i3.     yz  Ld.  Raym.  1033.      c  3  Biur.  i8vS.     3  Wilfoii,  li. 
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hh  daughter  with  child,  have  always  heen  brought.  «  Such  was 
heretofore  the  ptafcice  in  this  ftate.  In  tlie  celebrated  cafe  of  Mott 
againft  Goddard,  aillion  of  trefpafs  with  force  was  brought,  and  on  a 
Verdict  of  the  jury  for  the  plaintiiT,  the  court  gave  their  opinion,  that 
to  uipport  the  ifliic  it  was  necelfary  that  there  fhonld  be  evidence 
that  the  defendant  entered  the  lioufc  by  force  ;  and  that  proof  .of 
lus  debauching  the  daugliter  did  not  fupport  the  iHlic.  This  opini- 
on is  contrary  not  only  to  the  practice  of  our  courts,  but  to  every 
Britifh  authority,  and  is  a  diftihdion  of  no  toiifequcnce  ;  for  every 
unlawful  aft  implies  force,  and  the  debauciiing  the  daughter  of 
the  plaintifK,  being  an  xmlav,  ful  aft  made  him  a  trefpafler  from 
the  beginning,  or  at  the  time  of  entering  the  houfe,  as  there  was 
no  pretence  of  an  exprefs  licence.  The  jury  being  fent  to  a  fecond^ 
confideration,  the  plaintiff  withdrew  his  a.'iiion.  Kow  far  this 
opinion  of  the  court  will  be  confidered  to  be  law,  under  thefe  cir- 
cunifiances  cannot  be  determined. 

It  is  an  eftabli/hed  principle  that  in  all  cafes  where  the  daughter 
is  under  the  age  of  twenty-one  years,  that  the  father  can  maintain 
this  aftion,  and  in  all  cafes  where  this  aftion  will  lie  the  daughter 
IS  a  legal  witnefs. 

But  where  the  daughter  is  of  age,  there  feems  to  have  bcca 
a  queflian  whether  this  aftion  will  lie  in  favour  of  the  father. 
Upon  this  queftion  thefe  cafes  have  been  decided.  ^  This  aftion 
was  brought  in  an  inftance  where  the  daughter  was  twenty  three 
years  of  age,  had  hired  hcrfelf  as  a  fervant  to  another  pex-fon,  and 
Went  to  live  with  him,  and  during  her  fervice  was  gotten  with 
child  :  Ker  mafter  then  difmifTed  her  as  fhe  was  unable  to  perforni 
the  fervice  fhe  engaged,  paying  her  in  proportion  to  what  flie  had 
done,  and  flie  returned  to  her  father,  who  received  her  wheft  no 
one  clfe  would,  and  maintained  her  in  lying  in.  After  verdift  for 
the  plaJntifF,  on  motion  in  arreft  it  was  contended^ that  the  daugh- 
ter being  of  age,  the  father  had  no  right  to  her  fervice  ;  and  that 
as  lofs  of  fervice  is  the  ground  of  the  aftion,  that  it  could  not 
lie.  That  tho  the  father  was  obliged  by  (latute  to  maintain  his 
daughter,  yet  it  Was  not  dated  in  the  declaration  that  (he  was  un- 
able to  maintain  herfelf,  or  that  he  was  able  to  ftiaintain  her; 
The  cafe  Was  com.promifed  after  argument,  but  the  court  intima- 
ted there  opinion  that  the  aftion  would,  not  lie. 

In 

«  Mott  T3.  Goddard  Sup.  C.ijgu  h  3  Bun.  1878. 
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a  In  a  fubfequent  cafe  the  daughter  was  thirty  years  of  afre  ainj 
lived  with  her  father  as  his  fervant/but  not  upon  any  fpecial  con- 
traft  of  lervice,  and  it  was  held  that  the  aftion  would  lie. 

L  In  confequence  of  the  opinion  of  the  fuperior  court  in  the  cafe 
of  Mott  vs.  Goddard,  the  plaintiif  brought  forward  an  action  of 
trefpafs  on  the  cafe  againft  the  defendant,  for  entering  his  hou{e. 
againft  his  mind  and  will,  and  debauching  and  begetting  with  child 
his  daughter,  and  fervant,  under  his  protection  and  dependant 
upon  him  for  fitpport  ;  by  which  he  loft  her  fei-vice,  and  was  put 
to  expence  in  fupporting  her  during  her  ficknefs^  when  fne  was 
delivered  of  a  baftard  child. 

The  defendant  pleaded  In  abatement  that  the  daughter  of  the 
plaintiff  was  more  than  twenty-one  years  of  age,  poflefied  of  a  large 
eftate,  able  to  fupport  herfelfand  child,  and  under  no  conllralnt  of 
fervlce  to  the  plaintilF;  and  traverfedthe  fact  of  her  being  the  fer- 
vant of  the  plaintiff,  and  dependant  on  him  for  fupport,  and  alfo 
that  he  had  been  put  to  neceflary  expence  to  fupport  her  and  her" 
child.     On  thefe  facts  iflue  was  clofed  and  the  jui'y  found  that  the 
daughter  was  not  the  fervant  of  the  plaintiff,  and  dependant  on 
him  for  fupport  as  he  had  alledged.     On  a  motion  in  arreft,  dating 
for  reafon  that  tiie  ifliic  was  immaterial,  the  court  adjudged  the 
atotion  to  be  infufficient  ;  for  the  plaintiff  had  made  the  lofs  cf 
fervice  and  expence  in  fupporting  his  daughter,  the  gift  of  his 
adlion,  which  the  jury  have  found  not  to  be  ti'ue. 

There  can  be  no  queftion,  but  that  ati  aftlon  will  lie  as  well  In 

caie  of  espences  incurred  by  reafon  officknefs,  where  the  parent 

is  bound  to  fupport,  and  the  daughter  is  indigent,  tho  he  is  not 

entitled  to  hei'  fervice,  as  where   there  is  a  lofs  of  fervice  ;  for 

either,  or  both  have  been  confidered  as  the  ground  of  this  aftion. 

But  there  is  no  authority  to  warrant  an  action  merely  for  the  in-< 

fult  and  fcandal  offered  to  the  parent,  and  the  injury  done  to  his 

feelings  ;  tho  it  muft  be  acknowledged  that  this  13  the  bittcreft 

and  heavieft   part  of  the  injury,  and  would  form  the  ftrongcft: 

ground  of  action.     It  is  a  queftion  that  Joes  not  belong  to  me 

to  determine,  whether  it  is  beft  for  fociety  to  furnifhfuch  a  remedy 

to  prevent  tlie  commiiiion  of  injuries,  •which  no  pecuniary  com- 

K  peni'atioa 

a  3  Wilibn  l8.  s  Mc-tt  v$.  OQd<Iar.i,  Sop.  C,  1,-93, 
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penfation  can  repair,  or  to  leave  it  to  parents  to  inflil  into  tti« 
minds  of  their  children,  in  their  education,  fentiments  and  princi- 
ples, which  will  guard  againft  feduclion,  and  debauchery. 

«  In  another  cafe,  the  plaintiiF  in  an  action  of  trefpafs  on  the 
cafe   declared,  that  his  daughter  and   fervant  under  the   age  of 
twenty-one  years,  depended  onhinifor  fupport,  wasprejrnant  with 
a  batlard  child,  and  had  commenced  a  profecution  againft  the  bro- 
ther of  the  defendant,  for  maintenance.     That  the  defendant  to 
defeat  her  afiion,  procured  for  twenty  pounds  a  ftranger  to  marry 
Tier,  with  the  deceitful  and  fraudulent  defign  to  procure  a  dif- 
charge  for  his  brother,   v  hich  he  effefted.     That  the    ftranger 
>vho  married  her,  carried  and  kept  her  out  of  his  fervice  for  a 
month,  and  left  her  deftitute   and  forlorn.     That  the  General 
Aflembly   granted  her  a  divorce,  and  declared  the  marriage  null 
and  void    from   the  beginning.      To  this  declaration  there  was 
demurrer,  but  adjudged  fufficienr,  on  the  ground  of  the  lofs  of  the 
fcrvice,  as  the  marriage  being  declared  void  from  the  beginning, 
?:ould.  give  no  right   to  take   the  daughter  cut  of  the  fervice  of 
tjie  plaintirF. 

^.  There  are  two  injuries  which  a  mafter  may  fuftain  in  refpeft 
of  his  fervanr.  One  is  the  enticing  away,  or  retaininor  one's 
fervant,  whether  hired,  or  under  any  other  obligation  to  ferve, 
before  his  time  of  fervice  is  expired;  and  the  other  is  beating, 
or  confining  hmi  in  fuch  a  manner  as  difables  him  to  pciforra  his 
work. 

b  In  regard  to  the  firft  injury,  the  mafter  may  have  his  a^lion 
ag:iinft  the  fervant  for  his  breach  of  contraft  ;  or  he  may  have  an 
action  ef  trefpafs  on  the  cafe  againft  the  perfon  who  induces  an4^ 
perfuade*  the  fervant  to  violate  liis  contraA,  by  enticing  him  away, 
or  retaining  him  from  the  fervice  of  his  mafter,  becaufe  he  has  le- 
gally entitled  hiniklf  to  the  benefits  of  the  labour  of  the  fervant 
for  the  lime  limited,  and  whoever  defeats  him  of  that  benefit,  is  a 
wrong  doer,  and  nmft  make  good  the  damages  :  but  if  the  new 
mafter  was  not  acquainted  with  the  farmer  contraft,  and  dclivei*. 
op  the  fervant  on  demand,  he  is  liable  to  no  adion. 

In 
a  Hills  V?.  Hcbcrt,  Sjp.  C.  1794.         3  i  Dj^tk.  Com.  142. 
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In  the  cafe  of  beating  and  confining  the  fervant,  fo  as  to  prevent 
liim  from  fulfiling  his  contraft,  and  performing  the  fervice  ije  owes, 
the  fervant  may  have  his  adlion  of  trefpafs  for  the  aflault  and  bat- 
tery, and  falfc  iniprlfonment  ;  and  the  matter  may  haveliis  a^ion 
of  trefpafs  on  the  cafe  for  the  fpecial  damage  he  has  fjftained  by 
thelofs  of  fervice  ;  but  it  isneceflary  to  aliedge,  and  prove  a  fpe-- 
cial  damage  by  lofs  of  fervice,  otherwife  no  aftion  lies.  So  if  a 
man  dig;  a  pit  in  the  highway,  into  which  my  fervant  falls  and 
breaks  his  limbs,  or  fo  wounds  him  as  to  difable  him  from  per-' 
forming  his  fervice,  aftion  will  lie  for  the  lofs  of  fervice.  Ho  if 
a  man  threatens  my  fervant,  and  in  fear  of  battery  lie  is  prevented 
from  performing  fervice,  acT:ion  lies. 


Chapter     Sixrn. 


OF  ACTIONS    FOR   INJURIES   THAT   AFFECT    THINGS 

REAL. 


1 
J.  HE  injuries  that  affeft  things  real  are,  i.  Dif?eirin,  2.  Refuf:il 

to  make  Partition,     3.  Trefpafs,     4.  \\'afte,     5.  Nuifauce. 

I.  Dilleifm,  dilpofefiion,  or  oufter  may  be  dofcribed  to  be  where 
a  perfon  keeps  and  holds  the  pofltffion  of  lands  to  the  exckifion  of 
the  rightful  owntr,  for  let  the  mode  of  acquiring  the  podeflion 
by  the  trefpaflcr,  be  whatever  it  will,  he  is  in  contemplation  of 
law  a  difFeifor,  while  he  keeps  out  of  pofleflion  him,  who  has  the 
Iawf\il  right.  If  a  man  enters  upon  lands  by  turning  the  owner 
out  of  pellelTion,  or  of  having  the  riglit  of  improvement  for  a  term 
he  holds  over  his  term  ;  or  if  on  the  death  of  the  proprietor  he  en- 
ters before  the  heir,  in  every  fuch  inftance,  and  in  every  other  fiip- 
pofublemode  of  gaining  the  pofeffion,  and  holding  it  wrGngfuiiv, 
he  is  deemed  t©  be  guilty  of  diilcilin. 

Whenever  a  perfon  is  the  legal  proprietor  cf  lands,  he  has  a 
right  to  make  hisentry  upon  them  in  a  peaceable  manner. 

In  all  cafes,  where  the  propi'letor  of  lands  and  tenements  is  dif- 
feiftxl,  or  wrongfjUy  holden,  and  kept  out  of  poflef^on,  aii  aftiou 
of  diflcifin  lies  for  tlie  recovery  of  the  lands  m  queftion,  and  the 
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damages  for  the  unjufl:  detention.  This  is  the  oni\  renl  afi^ion 
known  to  our  la-'A  s,  and  lis  it  is  generally  extending  to  every  polfible  , 
cafe  in  which  the  pofieffion  of  land  can  be  xlemanded,  it  is  the  only  i 
one  that  is  neceflary.  It  is  peculiar  to  this  (late,  and  was  not  in-  . 
troduced  by  ftatutc,  birt  by  the  praciice  of  the  courts  of  law.  It  , 
is  a  capital  improvement  upon  the  common  law  refpetting  real  ; 
aclions,  and  is  a  ftriking  evidence  of  the  propenfity  of  our  proge-  i 
nitors^  to  improve  upon  and  fimplify  the  laws  of  their  native  coun-  ' 
try.  This  aftion  comprehends  all  the  aftians  in  England,  by  writ  1 
of  right,  writ  of  entry,  and  ejectment,  with  all  the  multifarious  ■ 
divifions,  into  which  they  were  branched  ;  of  this  vaft  variety  of  I 
aftions  which  were  perplexed  and  embarriiilcd  with  a  thoufand 
nice  diRiuftions  and  fictions,  the  fole  ohjefb  is  to  enable  the  owner  ! 
of  lands  to  recover  the  pofleffion  from  the  difieifor,  and  his  dam-  i 
ages  for  the  detention.  As  the  obje^S  is  fmgle,  tho  attended  by  I 
a  variety  of  tircumftanccs,  our  action  of  difitilln  is  wifely  cal-  ' 
culated  to  attahi  this  objeA  under  all  circumftlmces.  Upon  no  ) 
other  fubject,  has  human  ingenuity  ever  been  exerted  in  every  ^ 
poffible  fli ape  of  refinement  and  diftincuion,  Co  much  as  on  the  law 
in  refpeding  real  anions.  Nor  was  tiiere  ever  an  artificial  fyfieni 
cf  law  more  abftruce  and  intricate.  But  bv  a  fuiale  ftroke,  the 
bafis  ef  this  artificial  fabric  is  difiblved,  and  on  the  ruins  of  it,  we 
liave  ereded  a  ftruclure,  wonderful  for  its  iimplicity  and  beauty. 
The  fmgle  aftion  of  diilcifni,  regulated  by  the  plaincft  principles, 
5s  much  better  calculated  to  anfwer  the  pnrpofe  of  real  anions 
than  all  the  adions  which  have  been  dcvlild  in  England.  It 
a\-oidsaM  the  circuity  and  fiction  of  the  adinn  of  ejeftment,  whkb 
lias  in  a  great  mcafiire  fuperceded  the  anticnt  real  anions  in  Fn- 
I^Jand,  an^;  by  which  the  title  of  lands  is  now  generally  tried;  and 
determined.  It  is  calculated  to  bring  the  (ingle  queflion  of  proper- 
ty fairly  and  djredly  upon  trial,  unembarrafled  by  technical  forms. 

Every  perfon  who  is  the  proprietor  of  lands  or  tenements,  or  is 
4?nlitlcd  to  their  life  and  improvement,  may  bring  this  action  to  re- 
cover their  pofi^'ffion.  The  plaintifl  mufl:  ftate  in  his  declaration 
iiis  title,  whether  it  be  an  cftate  in  fee  fimple  or  any  iefibr  eftatc. 
The  land  mufl  be  i'o  defcribed  by  lines  and  boimds  as  to  afccrtain 
SKid  diilin^Jifli  it  from  any  other  land  with  prcciCon  ;  btit  whether 

it 
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It  be  arable,  mowing,  or  woodland,  need  not  be  mentioned.  The 
plaintiff  declares  that  he  was  fcifed  and  poflbll'ed  of  the  demanded 
premifes  on  a  day  certain,  and  that  afterwards,  on  fouie  day,  the 
defendant,  entered  thereon,  difleifed  the  plaintiff  thereof,  and  put 
him  out  therefrom,  and  that  he  has  ever  fince  continaed  to  deforce 
the  pHlintiff  thereof,  and  liold  him  out  therefrom,  taking  the 
whole  profits  to  himfelf,  «  and  then  the  plaintiff  demands  the 
feifm  of  the  land,  which  is  effential,  and  his  damages  :  for  in  this 
aftion;  the  plaintiff  is  not  only  entitled  to  recover  tke  feifln  of  the 
Jand,  but  his  damages  for  the  detention. 

Tho  he  alledges  a  feifm  and  poflclfion  of  the  lands  demanded  ; 
yet  there  is  no  neceflity  of  proving  that  he  ever  had  aiSlual  pof- 
feffion.  He  muft  prove  the  defendant  to  be  in  poficffiou  ;  and 
then  the  whole  queftion  will  turn  upon  the  point  of  right  :  and  if 
he  can  prove  a  good  title,  tho  he  never  had  pofieiRon,  he  lup- 
ports  his  adlyn. 

This  aftion  may  be  brought  againfi;  any  perfori  who  is  in  the 
aftual  pouelfion  and  improvement  of  the  lands.  If  a  tenant  be  in 
pofleffion  under  fome  perfon,  who  claims  to  be  the  proprietor,  he 
Biay  defend  by  force  of  his  title,  or  may  admit  the  tenant  to  defend 
in  his  name.  When  the  aftion  is  thu*'  commenced,  upon  the 
general  iilue  of  not  guilty,  the  parties  h.ave  a  fair  opportunity  of 
deciding  the  title  to  the  lands.  The  plaintiff  nrnft  recover  by  the 
Urength  of  his  own  title,  and  not  by  the  weaknefs  of  tli£  defend- ' 
ant's.  It  tlierefofe  behoves  him  to  fliew,  not  only  that  he  has  a 
better  title  than  the  defendant,  but  that  he  has  a  compleat  legal 
title,  and  on  failure  he  cannot  recover,  let  the  title  of  the  defend- 
ant be  ever  fo  defedive.  The  nature  of  titles  to  real  property 
has  been  fully  difculled  in  the  preceding  book  of  our  enquires^ 
and  the  principles  there  unfolded  muft  be  applied  ia  the  trial  o* 
thisaftion.  It  is  therefore  unneceflary  to  enlarge  upon  that  fub- 
jed  in  this  place. 

The  action  of  dineifln  is  confidcred  of  as  high  a  nature,  as  the 

writ  of  right  by  the  comruon  law.  for  it   is  a  bar  to  another  aftion 

for   the  fame  land.     Therefore    when   tlsere  has    been  one  trial 

-upon  the  fame  title,  between  the  fame  parties,  or  tlieir  tenants, 

holding, 
»  Porter  vs,  Warner,  Sup.  C.  lyj*. 
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holding  and  defending  under  them,  it  is  a  bar  to  anotlier  action  : 
but  if  an  action  be  brougKt  agaiuH:  a  ftranger  or  trefpafler,  and  A 
recovery  of  pofleffion,  tins  will  be  no  bar  to  an  aiSliou  brought  by 
the  rightful  owner  ;  for  he  was  neither  party  or  privy,  to  the  firft 
aftion,  and  his  title  was  not  decided  by  it. 

The  adlon  of  difllifin  is  ccnfidcrcd  in  the  nature  cfan  aftion  of 
ejetlment  at  con:mon  law  ;  bccaufe  damages  may  be  recovered, 
as  a  compenfation  for  the  injury  of  the  difleiiin.  In  all  inflances, 
the  court  and  jury  take  the  damages  into  confideration,  and  aiTefs 
fuch  fum  as  is  juil  and  r  ^afonable,  and  award  the  fame  to  be  paid 
to  the  plaintiff,  which  fettles  and  difchargcs  the  deniand  for  dama- 
ges. In  England,  it  is  the  pradice  in  cjcclment  to  find  but  one 
HiiHing  damages^  and  leave  the  party  to  recover  the  mefne  profits, 
or  the  value  of  the  ufe  of  the  land  by  an  afcion  of  trefpafs.  Bnt 
as  the  damages  can  as  well  be  recovered  in  an  aclion  of  difieifm, 
as  an  aftion  of  trefpafs,  reafonable  damages  ought  always  to  be 
allowed  to  fave  the  expcnce  of  another  action.  This  praftice  of 
afitffing  damages  in  an  a<fl;ion  of  dliTelfm^  is  an  rmprovtment  upon 
the  common  law  of  Enjrland. 

■  This  is  the  only  atfiion  in  which  the  ultimate  fee  of  the  land  call 
be  directly  tried;  but  there  is  a  p>roccfs  by  force  of  the  fiatutei, 
rcfjjeding  forcible  entry  and  detainer,  by  Which  tlie  right  of  pof-* 
fcflion  may  be  decided. 

Upon  complaint  made  to  one  or  more  afudsnts,  or  juftices  of  the 
peace,  of  a  forcible  entry  into  houfes,  lands,  or  tencm.ents  in  the 
couTity  where  they  live,  or  of  any  wrongful  detainer  by  force  and 
ftrong  hand,  and  with  violent  words  and  a<5tions,  vfhich  tend  to 
frigliten  -,  then  they  in  convenient  time,  at  the  coft  of  the  party 
grieved,  fiiall  go  to  the  place  with  the  flieriff  of  tlie  county,  or  his 
deputy,  and  fuch  power  of  the  town  and  county,  as  they  t.hip.k 
neceflary,  and  may  arreft  fuch  offenders,  and  all  the  people  of  the 
countv,  when  called  upon,  fliall  aid  and  aflifl  therein,  upon  pain 
of  imprifonment,  and  paying  a  itne  of  twenty  Ihillings  to  the  coun- 
ty treafurcr. 

And  two  affiflants,  or  one  afTiftant  and  one  juilice,  or  twojufi- 
ices^  one  being  a  juftice  of  the  cour.ty  court,  may  make  out  a  war- 
rant 
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rant  directed  lo  the  ftcrifFot"  the  county,  or  bis  deputy,  cornnmnd- 
ing  them  to  ca.ife  eighteen  fjfKcient  and  indiiferent  freeholders  of 
the  tov.n^  to  come  before  them,  having  freehold  eftstes  rated 
in  the  lill  at  fiftv  fliiliino-s  ;  fourteen  of  which  at  leau  /hall  be 
impanelled,  and  fwprn  to  make  true  enquiry  and  return  a  ver- 
dicl:  according  to  evidence.  Cy  which  jaiy,  fuch  authority  may 
make  enquiry  rcfpe£iing  a  forcible  entry  or  detainer^  and  iffueh 
jury  find  the  fame,  fuch  authority  may  cau&  the  party  fo  put,  or 
held  out  of  the  land?  and  tenements,  to  be  rcfeifcd  and  to  be  again 
put  into  the  poffeflion  of  the  fame,  and  to  tax  coils  in  his  favour  a- 
gainft  the  perJbn  convicted  of  the  forcible  entry,  or  detainer  :  but  in 
cafe  the  verdiiit  be  found  againft  the  complainant,  coftraay  be  taxed, 
and  execution  ifiucd.  The  perfon  convidled  may  be  fined  a  fum, 
not  exceeding  twentv  fhilliugs  to  the  county  treafurer  :  and  may 
be  by  the  authority  bound  to  his  good  behaviour,  and  committed 
to  prifon,  till  he  pays  the  fins  and  ttnds  fureties  for  his  good  be- 
haviour till  I  he  next  county  court ;  then  to  appear,  and  in  cafe  of 
^  high  handed  breach  of  the  peace,  may  be  bound  to  the  next  county 
court,  who  may  increafe  the  fine  according  to  the  aggravation  of 
the  offence. 

If  the  fheriiF  neglefts  hi-^  duty,  he  may  be  fined  five  pounds  for 
every  default.  If  he  be  a  party,  or  related  to  either  party,  in  th^ 
degree  of  father  and  fon,  or  brother  by  nature,  or  marriage, 
or  uncle  and  nephew,  or  if  he  be  landlord,  or  tenant  to  either  of 
ti\e  parties,  then  a  conftable  of  the  town  not  fo  related  ftiall  aft 
in  his  fread  ;  and  every  juror  legally  fummoncd,  and  not  appearing 
feall  be  fined  ten  flaillinjrs. 

The  party  grieved  ihall  recover  treble  damages  and  coRs  oFfuk 
by  an  aftion  of  trefpafs  againfl:  the  defendant  if  it  be  found  by  ver- 
di^,  or  in  any  other  form  according  to  law,  that  he  was  guilty  of 
forcible  entry  or  detainer.  The  ftatute  provides  that  it  fiiall  not 
e7i;tend  to  perfons  who  have  had  peaceable  poHeflion  for  three  years 
and  their  eilates  are  not  ended. 

In  all  rafes  of  a  forcible  entry,  it  is  apparent  that  the  only  en- 
quiry  muft  be  refpefting  the  force,  and  not  with  regard  to  th? 
right  of  property,  or  pofTeiiion  :  for  in  fuch  cafes  no  perfon  has  a 

right 
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right  to  obtain  pofiefnon  of  his  own  lands,  or  tenements  by  force, 
becaufe  it  dillurbs  the  public  peace,  and  he  ought  rather  to  have 
recourfe  to  his  remedy  by  law.  In  refpedt  to  the  true  import  of 
iorcibie  detainer,  there  feesns  to  be  more  doubt  and  uncertainty. 
A  forcible,  or  wrongful  detainer  may  be  after  a  forcible  entry  ; 
or  after  an  unlawful,  but  peaceable  entry,  or  after  a  peaceable  and 
lawful  entry.  If  a  perfon  fhould  be  ablent  from  his  houfe  a  fliort 
time,  and  another  enter  quietly,  if  on  return  of  the  owner,  he 
holds  pofleflion  by  force  and  (Irong  hand,  it  is  a  forcible  detainer. 
Jf  I  leave  for  a  fliort  time  houfes,  or  lands,  the  leflee  goes  into  pof- 
fefllon  quietly  and  lawfully,  but  if  he  holds  over  his  term  by  force 
and  violence,  he  is  guilty  of  a  wrongful  and  forcible  detainer.  But 
here  in  the  cafe  of  a  detainer,  it  is  neceflary  that  there  bean  enqui» 
ry  refpeding  the  right  of  pofleflion,  for  a  ftranger  may  come 
and  attempt  to  take  pofleflion  of  my  houfe,  and  I  may  refift  him 
•with  force.  If  there  can  be  no  enquiry  refpecl  ing  the  right,  he 
niay  turn  me  out  of  my  houfe  on  account  of  the  force  I  ufed  to  de- 
fend it.     But  then  upon  this  procefs  no  enquiry  can  be  made,  and 

no  decifion  be  had  refpeding  the  title,  and  the  right  of  polfeflioa 
niuftbethe  only  enquiry. 

2.  Wherever  there  is  a  rcfufal  to  make  partition  of  lands,  or 
tenements  holden  in  coparcenary,  joint  tenancy,  or  in  common  ; 
the  ftatute  provides  that  it  may  be  compelled  by  writ  of  partition, 
excepting  in  the  cafe  of  town's  commons.  As  the  flatute  has  not 
prefcribed  the  mode  of  proceeding,  we  itiuft  have  recourfe  to  the 
common  law. 

In  all  cafes  where  coparceners,  joint  tenants,  or  tenants  in  com- 
mon refufe,  or  cannot' agree  to  make  partition,  then  one,  or  more 
may  bring  an  adion  againPt  the  others  to  compell  the  making  of 
partition.  The  writ,  or  declaration  ought  to  defcribe  the  eftate, 
or  lands  in  queftion,  in  the  fame  manner  as  in  the  aftionof  dlfleifm, 
and  then  the  nature  of  the  eilate,  and  the  proportions  in  which  it 
is  holden  by  the  feveral  owners,  a  To  ftate  the  quantity  only 
without  the  proportion  is  ill,  it  raufl:  be  averred  that  the  defend- 
ants have  refufcd  to  !uake  partition  tho  requeued,  and  muft  demand 
that  partition  be  made.  If  there  be  a  difpute  rcfpecting  the  title, 
ihen  the  defendant  may  plead,  that  he  does  not  hold  in  manner  and 

proportion 
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proportion  as  the  plaintiff  alledgeS;,  and  On  this  ifl'ue  the  title  tnay 
be  decided.  If  it  be  found  that  the  lands  are  liolden  in  manner,  and 
proportion  as  the  plaintiff  alledges,  or  if  the  defendant  achnow- 
leges  it,  or  is  defaulted,  then  the  firft  judgment  is,  that  partition 
fiiall  be  made.  If  the  defendant  difputes  tlie  right  of  the  plaintiff"^  or 
contefts  the  proportion,  he  rauft  do  it  in  the  firft  Uage  of  the  caufe  t 
for  when  jixlgment  is  rendered  that  partition  be  made,  it  cannot 
be  difputed.  The  court  then  iRue  a  writ  to  the  jflieriff  of  the  coun- 
ty, directing  him  to  take  twelve  men,  or  freeliolders  of  his 
county,  and  go  to  the  lands,  and  maie  fair  and  ecjual  partition  be- 
tween the  parties  in  their  prefence,  if  they  appear  on  fummons^ 
and  allot  to  each  party  their  full  and  juft  fiiare,  and  make  return 
of  the  writ  and  partition,  with  the  name  of  the  jurors  >  on 
which  motion  being  made  to  the  court,  the  fecund  judgment  U,  that 
the  partition  Hiall  be  forever  holden  to  be  firm  and  eftablifhcd. 

But  in  this  {late,  it  has  not  been  commonly  praftifcd  to  dirtdl  the 
il}eriff  to  make  partition  by  a  jury  of  twelve  men,  but  the  court 
have  appointed  a  committee  of  three  men,  for  the  faane  purpofe, 
who  with  the  Iheriff  make  partition,  in  lieu  of  a  jury. 

a  Where  feveral  tenants  in  common,  join  in  an  aftion  of  dhTeirm 
againft  a  difleifor,  the  nonfuit  of  one,  will  not  affect  the  reft,  but 
may  be  confidered  as  a  fcverance.  A  releafe  from  one  to  tlie  de- 
fendant, will  not  bar  the  reft  ;  but  they  may  proceed  for  their 
fhares  againfi;  the  defendant,  tho  a  tenant  in  common,  who  fliall 
not  purge  the  difleifm,  by  a  purchafe  of  part  of  the  plaintiffs 
and  they  fhall  recov  er  according  to  their  title,  and  obtain  pcHef- 
fion  with  the  defendant. 

3.  Trefpafs  is  the  next  injury,  that  may  be  done  to  real  pro* 
perty,   that  is  to  be  confidered. 

Trefjafs  in  its  largcft  fenfe,  means  any  tranrgreflion,  Or  offence 
againft  the  laws  of  nature,  of  fociety,  or  of  the  country  in  which 
we  live,  whether  it  relates  to  a  man's  pcrJbn,  or  property  ;  but  in 
a  legal  fenfe,  trefpafs  with  force,  is  applied  to  defignate  only  the 
actions  that  may  be  brought  for  injuries  done  to  tilings  real  and 
perfonal.  At  prefent  I  am  to  consider  trefpafs  only,  as  it  conltitute* 
an  injury  to  things  real. 

L  Every 
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a  fcverv  proprietor  of  real  eftate,  is  confidered  to  have  the  fole  j 

and  cxclufiv  e  right,  to  the  ufe  aiid  improvement  of  it.     In  the  ejx  ) 

of  the  law,  the  land  of  every  man  is  inclofed  and  fet  apart  from  his  i 

heighbour'^s,  and  this  may  as  well  be  done  by-the  mere  ideal  line  ! 

that  runs  between  them,  and  bounds  their   lands,   as  by  a  real  \ 
material  fence.     Every  unwarrantable  entry  upon  the  lands  and 

tenements  of  another,  without  his  confent,  is  deemed  a  breaking  of  ; 

his  clofe,  and   is  an  injury.     If  no  other  damage  can  be  fhewn,  the  j 

law  will  fappofe  that  there  is  a  treading  down  and  deftroyiug  the  j 

herbage.     From  a  ftrift  coni>rn£lion  of  this  rule,  a  perfon  who  > 

merely  goes  on  to  the  land  of  another,  is  a  trefpafler  ;  but  thisruJe  i 

ought  to  be  confidered  under  certain  reRri(ftions,  for  where  a  per-  , 

fbn  merely  walks  acvofs  rhe  land  of  his  neiglibour  without  any  in-  ' 

tention  to  commit  a  trefpafs,  and  without  doing  the  leaft  damage,  , 

as  may  frequently  happen  in  the  intercourfe  between  neighbours,  \ 

this  ought  not  to  be  judged  a  trefpafs,  and  this  fcems  to  be  the  '■ 
practice,  for  no  a&lons  are  ever  brooght  under  thefe  circumflan- 

cf  s  ;  but  where  a  perfon  enters  upon  the  land  of  another,  againft  \ 

his  will,  having  been  prohibited,  with  a  tortious  inLent,  or  when  ; 

damage  is  actually  done  tho  not  intended,  then  aftion  of  trefpafs  j 

oup-lit  to  lie.     In  all  thefe  cafes  however,  damages  are  to  be  pro-  j 

portioned  to  the  nature  of  the  injury.     Trefpafs  to  a  man*s  land  i 

snay  be  committed  by  a  great  variety  of  acts,  as  treading  down  ] 

3nd  deflroying  the  herbage,  digging  up  the  foil,  cutting  down  and  I 

carrying  away  timber  ;  and  all  acts  by  which  damage  is  dii^clly  ] 

dorie,  are  deemed  trefpafles  with  force.  I 

b  Trefpafs  lies  by  the   owner  of  the  foil,   againfl  a  perfon  for  j 

bi-eaking  his  clofe,    and  hunting  there,  and  killing  bis  conies,  or  i 

other  animals  of  a  wild  nature  :  for  the  owner  of  the  foil  has  the  i 

property  of  fuch  animals  of  a  wild  nature,  as  arc  found  on  his  land,  j 

and  killed.     As  if  a  hare  is  ftarted  and  killed  on  my  land,  it  is  i 

my  property  ;  but  it  is  otherwife,  if  hunted  into  the  ground  of-  a.  I 

third  perfon,  for  then  it  is  the  hunters.  ' 

c  But  there  are  fnndi7  inflances  in   M-hich  the   fentry  upon  the  j 

land,  or  lioufe  of  another,  is  juftifiable   and  fl^all  not  be  dcenitd  a  . 

trefpafs;  ^%  if  a  Wan   goes  there   to  demand,  or     pay  money,  >i 

there  pr.yable,  or  to  execute  in  a  legal  manner  the  proceft  of  the  ; 

■  law.  I 
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kw.  A  perfoji  may  cijter  into  an  inn,  or  public  houfe,  without 
the  leave  of  the  owner  iift  fpecially  allied,  becaufe  when  a  perfon 
keeps  a,n  invi,  or  public  houfe,  he  tliereby  gives  a  .general  licence 
to  any  perfon  to  enter  his  doors.  So  a  perfon  may  juftify  entering 
on  the  land  of  another,  if  he  has  any  lawful  occafion,  as  the  rever- 
fioner,  to  fee  if  any  wade  be  committed  on  the  ellate,  en  account 
of  the  apparent  nccefTity  of  the  thing.  In  like  manner  the  com- 
mon law  warrants  the  hunting  cf  ravenous  beafts  of  prey,  as 
foxes  and  wolves,  in  another's  land,  becaufe  the  deftroying  fuch 
.  creatures  is  a  public  advantage,  a  But  in  thefa  cafes,  if  amanmif- 
<lemeans  himfelf,  or  makes  an  ill  ufe  of  the  authority  witl)  which 
the  law  entrufts,  he  fhall  be  accounted  a  trelpafii^r  from  the  be- 
ginning ;  as  if  one  goes  into  a  tavern  and  will  not  go  out  in  a  rea- 
fonable  time,  but  tarries  there  all  night,  contrary  to  the  inclination.;} 
of  the  owner  ;  this  wrongful  act,  fhail  affeiil  and  have  relation  back 
even  to  his  firft  entry,  and  make  the  whole  a  trefpafs  ;  for  the 
law  prcfumes  that  he  entered  the  houfe  with  that  intent.  But  a 
bare  misfeafance,  as  not  paying  for  the  wine  he  calls  for,  will  not 
nake  him  a  trefpafler,  for  this  is  only  a  breach  of  contracl,  for 
wOiich  the  taverner  has  his  aftion  againft  him.  So  if  the  rever- 
fioner,  who  enters  on  pretence  of  feeing  wafte,  breaks  the  houfe- 
ftays  all  night,  or  cuts  down  trees  ;  in  thefe  and  in  iimilar  cafes,  the 
law  judges  that  he  entered  for  this  unlawful  purpofe,  and  there- 
fore as  the  acls  which  demonilrates  fuch  to  be  hi§  purpofe  is  a 
trefpafs,  he  {hall  be  a  trefpsfier  from  the  beginning.  So  in  the  cafe 
of  hunting  a  fox,  or  any  wild  beali  cfprey,  a  man  cannot  juftify 
breaking  the  foil  and  digging  him  put  of  the  earth,  for  tho  the 
law  warrants  the  hunting  of  fuch  noxious  animals  for  the  public, 
yet  it  is  held  that  fuch  things  muft  be  done  in  the  ufuul  manner  ; 
therefore  as  there  is  an  ordinary  mode  of  killing  thent  by  hunting, 
the  digging  of  them  is  unlawful. 

.b  Imayjuflify  entering  upon  the  land  of  anotlicr  to  fa.ve  hisbeadj 

the  life  of  which  is  in  danger,  to  prevent  his  bead:  from  bcin^  ftn- 

\exi,  Qr  his  corn  from  bejng  cpnfumed;,  or  fpoiled  by  hearts ;   to 

take  av»'ay  my  tree  that  has  blown  down  and  fallen  on  his  land 

to  take  the  fruit  of  my  tree  that  has  fallen  on  his  land,  to  rctakt: 

my  t«eafl;  which  has  been  ftolen,  or  which  has  been  driven  there  by 

the  owner,   or  a  ftrangcr  by  his  confent.     I  may  cixafe  the  beaft  ©^^ 

aaotktr 
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another  doing  damage  on  to  his  own  land  ;  but  if  a  ftranger  do  it 
he  is  a  trefpalTcr,  becaufe  he  prevents  me  from  impounding  it.     If 
I  chafe  the  beafl:  of  another  doing  damage,  vith  a  little  doer  out  of 
my  clofe.   and  the  dog  purfue  it  into  his,  tho  I  endeavour  to  call 
it  oHF,   no  action  lies,  for  the  firft  adt  was  lawful,  and  the  Lift  I 
could  not  prevent. 

a  I  may  go  upon  the  land  of  another  to  cut  trees  which  I  have 
p'jrchafed  of  him,  or  corn  there  growing  to  which  I  have  a  right. 
A  man  may  dig  upon  the  land  of  another,  to  raife  a  bulwark  a- 
gaijift:  the  public  enemy,  or  upon  land  contiguous  to  navigable  ri- 
vers, with  men  and  horfes  to  tow  a  boat  or  barge. 

It  is  generally  true  that  a  man  may  jiot  enter  the  houfe  of 
another  without  licence,  iho  the  door  be  open,  becauf*  it  is  his 
caftle.  But  a  perfon  may  enter  a  houfe  the  door  being  open,  to 
fearch  for  -and  take  away  goods  which  the  owner  has  unlawfully 
gotten,  or  which  were  ftolen,  or  to  tender  money,  or  to  part  per- 
^3ns  that  are  fighting.  Indeed  the  general  rule  is  that  I  may  en- 
ter on  the  lands  or  tenements  of  another,  to  do  any  aft  which  I 
have  a  lawful  right  to  perform  ;  or  which  the  law  enjoins  on  me 
■lis  a  duty,  if  fuch  entrance  be  necefiary  to  enable  me  to  do  the  aft. 

h  Where  the  law  allows  an  entry  on  the  lands  of  another  for 
a  particular  purpofe,  trefpafs  will  not  lie.  As  in  the  cafe  of  high- 
^vays,  which  if  they  become  impafllble  by  the  overflowing  of  a 
river,  or  otl>€r  caufc,  paflengers  may  juftify  gohtg  on  the  adjoin- 
inn"  fields.  But  tlie  cafe  is  dilFercnt  of  a  private  way  over  the 
laud  of  another,  for  there,  if  tke  way  becomes  impafllble,  the  per- 
fon who  is  entitled  to  the  way  cannot  jiiftify  g'>ing  on  the  lands 
adjoining,  for  the  grant  of  a  way  is  only  hi  a  particular  place. 

In  rcfpeft  of  the  perfon  who  has  the  right  of  bringing  an  aftion 
ef  trcipafs,  for  an  injury  done  to  lands  ;  it  feems  agreed,  that  it 
is  not  necefiary  that  the  plaintiff  fliould  have  an  abfolute  property, 
or  any  intereft  in  the  foil. 

t  But  the  perfon  wlio  has  the  lawful  pofltflion  in  faft  of  lands, 
and  is  entitled  to  the  velbire  and  herbage,  may  maintain  the 
aftion  of  trefpafs,  for  breaking  the  clofe  and  treading  down  and 
deflroying   the   herbage.     But  this  pofriiTiun  in  faft   mnll    he  a 

lawful 

a  5  T!aron  Abr.  iSr',  i??r  T'tle  trefp.  h  ^  Efpin  Din.  J?-,  c  .3  Rln.k.  no. 
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lawful  one,  for  a  perfon  that  is  confidered  in  the  light  of  an  intru- 
der, trefpafler  or  difleifor,  cannot  maintain  this  aftion.  Therefore 
if  I  purchafe  lands,  and  go  into  pofl'effion  and  do  not  record  my 
deed  :  or  if  I  purchafe  and  go  into  poflefiion  without  taking  any 
deed  ;  or  if  I  am  tenant  at  will,  or  by  fulferancc,  I  can  maintain  th^s 
adlion  againft  a  ftranger,  becaufe  I  have  the  lawful  pofleffion.  So  if 
I  agree  with  the  owner  of  land,  to  plow  and  fow  it  and  give  him 
half  the  profits  ;  I  may  maintain  this  adion  againft  any  perfon 
for  treading  down  and  deftroying  the  corn.  So  w  here  a  meadow 
is  divided  annually  among  a  number  of  parilhoners  by  lot  ;  then 
after  each  perfon's  feveral  portion  is  allotted,  they  are  capable 
of  maintaining  an  aftion  for  the  breach  of  their  feveral  clofes : 
for  they  have  feparate  intercfts. 

But  to  maintain  trepafs,  the  plaintiiTnmfl:  have  been  in  poflefliom 
at  the  time  when  the  injury  was  done,  for  the  proprietor  who  has 
the  general  property,  cannot  maintain  an  aftion  for  the  uijury  done 
while  he  was  out  of  pofleffion.  Before  an  entry  and  aftual  pofleffi- 
on, one  cannot  maintain  trefpafs,  tho  he  has  the  freehold  in  law. 
A  difl'eifee,  may  maintain  trefpafs  for  an  aftual  difltifm,  againftthe 
difleifor,  becaufe  he  has  been  in  pofleffion,  but  cannot  maintain  tref- 
pafs for  any  injury  after  the  diflciCn.  Such  is  the  common  law  of 
England;  but  I  apprehend  our  courts  have  adopted  dilTe rent  prin- 
ciples, and  that  whether  the  proprietor  was  ever  in  pofleffion,  or 
not,  he  may  maintain  action  of  trefpafs  againfl:  difl'eifors  in  all  the 
cafes  where  he  can  maintain  difieiltn.  But  where  there  is  a  perfon 
in  lawful  pofleffion  under  him,  that  he  cannot  maintain  this  aftion, 
unlefs  it  be  in  one  inftance.  By  the  common  law,  lefl"ee  for  lif(*,  or 
•years,  of  land,  has  no  property  in  the  trees  growing  on  the  land, 
even  if  the  leafe  be  without  impeachment  of  wafte.  But  if  a  ftran- 
ger cuts  down  any  trees,  leflee  may  maintain  trefpafs,  but  he  ftiall 
not  recover  damage  for  tl>e  value  of  the  trees,  becaufe  the  pro- 
perty in  them,  is  in  him  in  reverfion,  but  the  damage  fliall  be  for 
breaking  the  clofe  and  cropping  the  wood,  and  lofs  of  fliaJc.  In 
fhortleafes,  if  the  Icflce  cannot  recover  the  value  of  the  timber  in 
damages  for  cutting  it  down,  it  feems  reafonable  that  the  ultimate 
owner  flxould  have  his  aftion  for  that  purpofe.  But  in  very  long 
leafes  where  it  is  unknown  who  will  be  the  reverfiodier  at  the 

time 
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time  of  the  terrjination  of  the  eflate,  and  where  at  the  time  the 
frclion  for  tl'^e  trefpafs  will  be  biarre4  by  die  ftatue  ef  limitations,  *t 
fcenis  neceflary  that  the  lefli'e  for  years,  fliould  msiintain  this  aiUon, 
Otherwife  the  trefpafler  can  never  be  fubjecteid  to  the  payment  of 
»<le<5uat€  damages. 

«  A  man  is  HOt  only  refoour.hle  for  his  owna^i  of  trefnafs,  bet 
jaillb  for  any  injury  June  by  his  cattle^  or  creatures  ;  and  if  they 
i  reek  the  clofe  and  enter  upon  the  land  of  anotlier,  by  reai'on  o^ 
his  negligent  keeping,  or  his  driving  fhenj^  the  pwrier  is  acrojjnt- 
aWe  for  all  the  damage  they  do,  in  treading  down,  briiifing  and 
confumipg  the  herbage,  and  fpoiling  his  corn,  or  h"s  trees  i  but 
if  the  cattle  enter  upon  the  land  of  another,  by  reafon  of  the  negi 
ligence  of  the  owner  of  the  land,  as  if  the  fence  be  inr.iflicicnt  and 
est  according  to  law  ;  or  if  the  bars,  or  fcn^fe  be  let  down  and 
the  cattle  pais  thro,  the  owner  of  them  is  not  anfwerable  for  the 
danwge  done.  The  law  refpe£ting  fences  will  be  wnfidered,  when 
«ic  come  to  treat  of  replevin.  For  all  mJLiries  done  bj-  cattle  to 
lands,  the  law  gives  the  party  injiu-ied,  a  double  remedy  ;  either 
by  impounding  them,  or  by  an  a<S;ion  of  trefpais,  which  wc  are 
now  confidering. 

"Whenever  a  perfon  has  fjdalned  any  injury  to  his  lands  by 
the  a<9:  of  another,  or  his  cattle  ;  action  of  trefpafs  will  lie  againft 
the  trefpafler,  or  the  owner  of  the  cattle,  for  the  recovery  of  da- 
mages. For  every  aft  of  entering  upon  the  enclofures  ofar.other, 
by  man,  or  beaft,  is  deemed  to  be  a  dired  and  forcible  injury. 
The  plaintiff  in  his  declaration  muft  fet  up  properly  and  poflclfion 
in  tl^  Lind.  or  at  leaft,  aftual  and  lawful  pofieihon  ;  he  muft  de- 
ttrib/e  tlie  place  where  the  trcfpr.fs  v.-?.s  committed  by  proper 
boiuidaries,  mnfl  alkdge  a  breaking  of  the  clofe  with  force  and 
arms,  and  entering  thereon,  and  doing  damage.  If  tl^e  trefj^afs 
be  committed  by  cattle  ;  then  the  plaintiff  alledges  in  his  declara- 
ti^on,  tjiat  tjie  defendant  with  force  and  arms,  broke  apd  entered 
the  clpfeofthe  plaintiif,  and  trod  down  and  chnfumed  the  grafs, 
cr  grahi,  then  and  there  growing,  with  his  cattle,  that  is,  with 
oxec,  horfes,  hogs,  or  fhecp,  as  the  cafe  may  he. 

h  fntrefpaiTes  of  a  permanent  nature,  where  the  injury  Is  ci>»- 

tinually 
a   3  Black.  Com.  -tir.        ^3  Black.  €om.  ili. 
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tinually  renewed,  (as  by  fpolling  and  con{linnng  the  herbage  by 
the  defendants  cattle,)  the  declaration  may  alledge  the  injury  to 
liave  been  committed  by  continuation  froifi  one  given  day  to  a- 
tiother,  wincii  is  ciallfctl  laying  the  action  with  a  contiTiuando,  and 
tile  plaintiff  iha')  <iot  be  compelled  to  bring  feparate  adions,  for 
■every  fej:arate  trefpafs  ;  as  if  a  man's  cattle  ilioisld  break intoone's 
enclofure  a  BViRiber  ©f  days  in  fucceiTion^  of  if  a  iierfon  -fliouid  ata 
ritimUisr  of  diliS^rent  days,  €nter  on  the  laud  and  c«t  timber,  out 
«ction  may  recover  all  the  damr.ge-s  done  on  the  tliirerent  days, 
"by  lining  a  continuance  of  the  trefpafs  from  day  to  day,  or  hx)m 
fuch  a  day  to  Hich  a  day  ;  but  wlicre  the  atls  done  are  of  a  di  Jetcfit 
nature,  and  each  conftitute  a  fejjarate,  diftinft  trefpafs,  they  can- 
not be  laid  by  continuance  ;  but  leparate  accions  nmii  be  broygbt 
foreadi  tref|^>ars. 

Sometimes  in  a'^ions  of  trefrafs  refneiTting;  lands,  tlie  dtfcntlsBt 
jiiilifies  in  virtue  of  his  title,  and  then  the  riglit  of  property  i^  sol- 
laterally  tried  ;  but  the  judgment  of  a  court  in  one  airk)n,is  n» 
bar  to  another,  a  When  adion  of  trefpaf--  is  brought  before  an  s^f- 
tant,  orjullice  of  the  peace,  and  the  defejidant  julliilcs  upon  a  plea 
6f  title,  a  record  fliall  be  made,  and  the  matter  of  fad  UrAl  be  tilt^n 
as  confeiled,  and  the  party  making  fuch  plea,  fliail  become  boQwJ 
with  one  or  more  fureties  to  the  adverfe  party,  in  a  fcpa  not  ex^ 
ceeding  twenty  po^mds,  on  condition,  that  he  iliali  purfue  his  ^iJ-ca, 
and  bring  forward  a  fuit  for  the  trial  of  his  title  to  the  fttit 
county  court  in  rlie  county,  and  pay  all  coTls  and  dsiniages  tliat  cray 
be  recovered  againft  him  ;  which  recognizance,  the  affiftant  or 
juftice  of  the  peace  are  impowered  to  require  and  take  ;  and  if  the 
defendant  refufes  to  become  bound,  his  pica  fliall  abate,  and  the 
.  coHrt  fh'all  pfoceed  to  try  the  cr/ey  and  on  proof  of  the  coKKRiiliiu 
of  the  trtipdvs  fjaall  award  da.magft;.  and  cofts.  But  if  he  bec&^f^ 
bound,  they  are  to  certify  the  proceis,  the  record  of  the  plea  ai>i 
the  tecdgnizatitfe,  to  the  noxt  county  court,  and  if  the  rscogn^z^T 
fsihto brin'g forward  bkik-it,  the  d«aidt  fiiall  be  recorded,. aa^, A 
feire  facias  {h?.llifi«e  to  recover  the  poiialty  «f  the  jfee^gnizaace  of 
hkti  3.fid  his  fuveties. 

■  &t  if  on  trial  before  the  court,  he  fhall  not  make  out  a  "title  to 
the  land  or  tenement  where  the  trefpafs.  is  faid  to- he  dofie,  f»ata* 
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mount  to  the  title  or  poflcfTion  of  the  adverfe  party,  judgment  ftiali 
be  rendered  for  the  party  trefpafled  upon,  for  treble  damages 
and  cofts  of  fuit. 

Upon  this  ftatute,  it  is  the  pradice  to  follow  the  mode  pointed 
out  by  the  laft  claufc,  and  the  defendant  brings  forward  no  new 
adion,  but  caufes  the  one  commenced  before  the  alfiftant,  or  jufticc 
•f  the  peace,  to  be  entered  in  the  county  court,  and  the  parties 
proceed  to  trial  upon  the  title  of  the  lands,  as  above  mentioned, 
and  as  this  is  merely  an  adion  of  trcfpafs,  a  judgment  in  one  cafe 
is  no  bar  to  another  adion.  But  the  original  ad  ion  muft  be  tref- 
pafs  ;  a  And  where  the  plaintiiF  brought  trover  for  certain  bark 
taken  on  land  ;  the  defendant  jullified  by  a  plea  of  title  to  the 
Jand^  and  the  caufe  was  removed  to  the  county  court,  and  then  ap- 
pealed to  the  fuperior  court,  who  difn.ified  the  procefs  as  irregular 
and  not  before  the  court. 

h  The  defendant  is  obliged  to  abide  by  his  plea  of  title  giveh 
before  the  juflice,  and  cannot  afterwards  alter  it,  and  plead  not 
guilty. 

In  addition  to  the  common  law,  fome  regulations  refpeding 
trefpafs  on  lands,  have  been  introduced  by  ftatute.  Every  perfon 
that  Ihall  cut,  fell,  deftroy  or  carry  away  any  trees,  timber  or  un- 
derwood, Handing,  or  lying  on  the  lands  of  any  other  perfon,  or 
that  fhall  aid  tlierein,  without  licence  from  the  owner,  fliall 
pay  to  the  party  injured,  ten  fliillings  for  every  tree  one  foot 
over  ;  and  for  all  trees  of  greater  fize,  three  times  the  value,  be- 
fides  ten  fliillings;  and  for  every  tree  or  pole  oflefs  dinienfiorts 
five  fliillings  ;  which  may  be  recovered  by  adion  on  the  flaiute. 

Every  perfon  that  fliall  gather,  deflroy,  or  carry  away  any  bay- 
berries  from  another's  land,  without  leave,  or  that  fliall  be  aid- 
ing, fliall  pay  to  the  party  injured,  three  times  the  value  of  what 
fhall  be  gathered,  deftroyed,  or  carried  away  ;  and  three  fliillings 
for  every  bufliel,  and  jn  the  fame  proportion,  for  a  greater  or  lefler 
quantity  to  be  recovered  as  aforefaid.  But  if  it  appear  that  fuch 
trefpafs  was  committed  by  milbke,  and  the  perfon  flippofed  he  was 
on  his  X)\\r\  land,  he  fliall  pay  in  damages  only  the  juft  value  of 
ihe  timber  and  bayberrics. 

Every 
•  Sweet  vs.  Daw,  Sup    C.  179*.        h  Unggs  vs.  Woodaifl",  Sup.  C.  179^ 
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Every  perfon  that  fliall  fet  fire  on  lands,  which  runs  on  to  com- 
mon land,  or  that  belongs  to  any  particular  perfons,  or  that  fiiall 
_  be  aiding,  fliall  pay  all  damages  to  the  owners  of  the  lanes. 

If  upon  any  aftion,  bill,  plaint,  or  information,  gi-ouncled  on 
this  ftatute,  the  plainti.'F  fliall  qharge  the  drfendant  with  tref- 
paflingin  the  particulars  above  mentioned,  or  with  being  aiding, 
and  make  out  that  tlTe  fame  fatlshave  been  committed,  and  tliat 
lip  fafpefts  the  defendant,  tho  he  be  able  to  produce  no  proof  en- 
ly  to  render  it  highly  probable,  then  unkfs  the  defendant  will  • 
acquit  himfelf  on  oath,  the  plaintiff  fliall  recover  the  penalties 
and  damages  aforefaid,  with  coft  ;  but  if  the  defendant  acquit 
himfelf  on  oath,  he  fliall  recover  double  coft.  I  never  knew  a 
procefs  in  this  form.  In  all  aftions  founded  on  tliis  ftatute,  tlie 
praftice  has  been  to  rely  on  common  law  proof;  but  in  fnch 
anions,  the  fafts  mufc  be  charged  dlredlly  againft  the  defendant, 
and  not  that  the  plaintiff  fufpecls  that  the  defendant  committed 
the  trefpafs. 

4.  a  W.afte  is  a  fppil,  or  deftrufilon  in  lands^  houfes,  gardens, 
trees,  and  the  like,  to  the  diflierifon  of  him  that  has  the  rema'm- 
der,    or  reverfon.  in  fee  fimple,  or  fee  tail, 

Wafte  is  either  voluntarily,  which  is  a  ciime  of  commilTion,  as 
by  pulling  down  a  hoyfe  ;  or  it  is  pernjifilvc,  which  is  a  matter 
of  oniifllon  only  ;  as  by  falFering  it  to  fall  for  want  of  neccfiary 
reparations.  Whatever  does  a  lafting  damap-e  to  the  inheritance, 
or  freehold  is  wade.  Therefore  removing  wainfcot,  floors,  doors, 
or  other  things  once  fixed  to  a  houfe,  is  wafte.  If  a  houfe  be 
deftroyed  by  tempeft,  lightning,  or  the  like,  which  is  the  aft*  of 
God,  it  is  no  wafte  ;  but  otherwife.  If  the  houfe  be  burned  by  the 
careleffiiefs,  or  negligence  of  the  tenant.  Wafte  may  alfo  be  com- 
mitted In  fifli  ponds,  dove  houfes,  and  tlie  like,  by  fo  reducing  the 
numUer  of  the  creatures  therein,  that  there  will  not  be  fcflicient 
for  the  reverfioner  when  he  comes  to  the  inherilance.  Timber  alfo 
is  a  part  of  the  inheritance  ;  fuch  are  oak,  afli,  and  elm  in  all 
places.  And  fo  are  all  kinds  of  trees  that  are  generally  ufed  for 
bMilding,  and  to  cut  down  fuch  trees,  or  to  top  them,  or  do 
any  other  ad  whereby  the   tim.ber  may  decay,  is  wafte.     Put 

M  underwood, 
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iinclcrwood,  the  tenant  may  cut  down  at  any  rtafonable  tjm« 
when  he  pleafes  ;  and  he  may  take  of  common  tight,  fufUcicnt  ^ 
■wood  for  his  fire,  neceflary  repairs  and  fences.  The  converfion  of 
land  front  one  fpecies  to  another,  is  waftc  ;  to  convert  wood,  ' 
Oieadow,  or  paftnre  into  arable  ;  to  turn  arable,  meadov/,  or  jvaf-  \ 
ture,  mto'  woodland  ;  or  to  turn  arable,  or  woodland,  into  mea-  : 
dow,  or  pafture,  are  all  of  them  wafte  ;  for  it  not  only  changes  the  [ 
courfe  of  hufliandry,  but  the  evidence  of  the  eftaic.  But  I  pre-  .\ 
fume  in  this  country,  fuch  converfions  in  this  refpecl  as  are  com-  | 
patible  with  good  hufbandry,  woald  not  be  deemed  wade.  The  ; 
fame  rule  is  obferved  for  the  fame  reafon,  with  regard  to  conver-  i 
ting  orw  fpecies  of  edifice,  into  another,  tho  it  be  improved  in  ; 
its  value.  To  opeu  the  land  to  fearch  for  mines  of  metal,  and  i 
the  like  is  wafle  ;  for  that  is  a  detriment  to  the  inheritance.  But  ' 
if  the  mines  were  open  before,  it  is  no  wafle  for  the  tenant  to  con-  \ 
tinue  digging  them  for  his  own  ufe  ;  for  it  Is  become  the  mere  ' 
annual  profit  of  the  land.  Thefe  three  are  the  general  heads  in  -, 
wafte  ;  that  is,  in  houfes,  timber  and  land.  But  whatever  tends  j 
to  the  deftruclion,  or  depreciating  the  value  rf  the  irJieritance  is  ! 
tonfidered  to  be  wafte.  ] 

In  England,  by  the  ftatvitc  of  Gloucefler,  tenant  for  life,  for  , 
years,  in  dower  and  By  the  curtefy,  or  law  of  England,  are  pun-  ] 
iihable  for  wafte,  by  a  forfeitnre  of  the  thing,  or  place  wafted,  j 
and  treble  damages.  But  as  that  ftatute  is  of  no  validity  here,  | 
we  muft  afcertain  the  common  law,  to  know  our  own  law.  ' 

a  The  Engliihjurift  agree  that  tenants  in  dower  and  guardians,  ; 

hy  the  common  law  were  punifhable  for  wafte  ;  but  they  difagree  '• 

refpecling  the  queftion,  whether  tenants  for  life  and  by  the  cur-  ; 

tefy,    were  puniihable  for  wafte,  at  common  law.     Lord  Cook,  j 

who  is  defer  vedly  coufidered  as  the  oracle  of  the  common  law,  is  ; 

of  opinion,  that  by  the  common  law,   wafte  was  puiiiftiable  in  j 

three  perfons,  tenant  in  dower,  tenant  by'  the  curtefy,  and  guar-  ' 

dian.     But  that  tenant  for  life,  or  for  years,   was  not  ;  and  the  | 

reafon  of  the  divcrfity,  he  fays  is,  that  the  eftatea  of  the  former  j 

were  created  by  law,  and  therefore  the  law  gave   againft  them  ' 

remedy  ;  but  that  tenant  for  life,  or  years,  came  in  by  grant  of  ; 

the  owner  of  the  lands,  who  might  provide  againft  wafte,   and  if    ^ 

be         j 
m  %  Co.  Inft.  145,  249.    Reg.  7a.     Bro.  Wafte,  £8.    a  Rctvei  Hift.  14!^-     ' 
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^c  did  not,  it  w^pS  his  own  ne?Ieft.  Bat  a  doubt  is  entertamed 
•whether  tenant  by  the  curtefy,  was  punilhable  for  wafte,  at  com- 
mon law.  No  evidence  can  be  adduced  from  any  authority  to 
prove  it;  for  no  writ  appears  to  have  been  foimed  before  the 
ftatute  of  CJouceller,  pafied  in  the  fixth  year  of  Edward  the  L 
/.nd  that  {latute  exprefsly  declares,  fuch  tenant  puriifhable  for 
vafte  ;  and  the  writ  in  the  regiilerls  faid  to  be  force  of  ftatute. 
As  there  is  nothing  but  the  naked  affertion  of  Lord  Coke,  un- 
l.;pported  by  any  authority,  we  may  with  propriety  doubt  the 
poliiion  laid  down  by  him,  and  confider  that  an  aclion  of  vvaiie 
does  not  lie  at  common  law  againil  tenant  by  ll^ie  curtefy. 

«  In  regard  to  the  queilion,  whether  this  adlon  lies  agoinft 
tenant  for  life,  it  is  aflerted  by  Reeve  in  his  liillory  of  the  Englilh. 
law,  that  fuch  is  the  common  law.  lie  proves  by  the  autlioritr 
of  Bradlon,  that  a  proceeding  might  be  had  againft  a  tenant 
for  life,  as  well  as  againft  tenant  in  dower,  and  guardian  ;  b  and 
that  Brafion  lived  in  the  reign  of  Henry  Jll.  and  tompleated  his 
Treatife  upon  the  laws  and  cudonis  or  England,  bffoi^e  the  fifiy- 
fecond  year  of  that  king  ;  c  in  which  year  the  ftatut*  of  Marl- 
bridge  was  enafted  ;  and  vhich  is  the  fir!l  ftatute  that  puniihes 
wafte  in  any  inftance.  This  is  irrefragable  evidence  that  tenant 
for  years,  was  punilhable  for  v.-afte  at  common  law.  We  nuift 
therefore  conlider  it  to  be  law  in  this  ftate,  that  aclion  of  waftc 
^'^11  lie  againft  tenant  for  life,  in  dower,  and  guardian. 

By  the  common  law,  if  he  who  had  tlic  inheritaivce  did  fe?,r  that 
wafte  would  be  done,  he  might  before  any  wafte  was  ^one,  hare 
a  writ  of  prohibition  diredcd  to  the  ftieriif,  that  he  ihould  not 
permit  wafte  to  be  done.  Courts  of  thauncery,  have  power  to 
ifTue  injunftions  to  prevent  the  commiffion  of  wafte.  Bat  in  this 
ftate  other  remedy  has  ever  been  iutrofUiced,  thau  the  action  of 
Wafte,  whicii  we  muft  confider, 

d  The  atSion  muft  he  brought  by  hmi  who  has   the  immediate 

^ftate  of  inheritance,  and  is  the  remainder  man,    or  revcrfiouer. 

But  the  revcrfion  muft  continue  in  the  lame  ftrate  it  was  when  the 

wafte  was  done,  and  not  be  g;-anled  over,  for  if  it  be  fold,  w  affiga- 

ed,  tho  taken  back,  the  aftion  is  gone,  becaufe  the  *.ftate  did  not 

continue, 
«  I    Reeve,  386.     Fra^on,  316.    ^  Rffvr,  '3,  i^8.  i  s  i^.w^tc,  90. 
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continue.     If  wafte  be  done^  and  ibc  reverlioncr  dies,  the  avTcion 

is  gone,     a  If  tenant  in  dower,  grant  over  the  whole  of  hev  ef-  j 

tate,  and  the  gnnitee  commit  waftes,  vet  the  heir,  or  re^T'i•illoncr  ' 
fliall  have  an  acl;ion  againft  the  tenant  in  dower,  becaufe  of  the 
privity  of  the  eftates  ;  but  if  the  heir,  or  reverfioner  cither  before 

or  after  fuch  aflignment,  grants  the  reverfioti  to  a  ftrang'er,  he  '''! 

may  have  an   adi on  of  wafte  againft  the  aflignee,  becaule  iii  both  i 

cafes   tlie  privity  is  deftroyed.     If  tenant  for  life,  grant   over  his  i 

eftate  and  the  grantee  commit  wafte,  aftion  will  lie   againft  the  1 

grantee.     Tenant  for  life  and  dower,  are    refponfible  to  the  re-  • 

"verfioaer,  for  wafte  committed  by   a   ftrangcr,    while  they   h.old  , 

the  lands  ;  becaufe  they  have  an  aftion  of  trefpafs   againft  fuch  i 
perfon..    Guardian  fliall  not  be  punithable    for    wafte  committed 

by-  a   ftranger  ;  and    ifheaflign  over,  action  of  wafte    will   lie  ; 

agamft  the  aflignee.  i 

Tenant  for  life,  dower,  and  guardian,  are  by  the  common  law  I 

liable  to  pay  only  (ingle  damages,  for  the  comir.iffion  of  wafte,  and.  ' 

do  not   forfeit  the  land  wafted.     Guardian  forfeits  the    wardftiip!  * 

by  force  of  the  ftatute  of  magna  charla.  ] 

.The  adion  of  wafte  Is  trefpafs  on  the  cafe.     The  declaratiou  ; 

flipuld  defcribe  the  lands,  and  fet  forth  the  titles  of  the  plaintiiF  | 

and.  dcfeiidant,  and  the  particular  acts  of  wafte  done  ;  for  which  i 

he   recovers,  fmgle   damages,  and   there   is  no  forfeiture  of  the  j 

land  wafted.  \ 

:..        .                                                                                        .  \ 

5".     Muifancc  ftgniiies  any  thing'  that  workcth    hurt,  Inconve-  | 

riience,  or  damage.     Nuiranc.°s  are   of  two  kinds,  public,  or  com-  j 

snon,  which  are  an  annoyance  to  the  people  in  general  ;  which  j 

will  be  confidered  when  we  treat  of  crimes  ;  and  private,  which  i 
aft'eQ:  individuals  onl^.  ^..Thcfe  are  the  fubjeft  of  our  prefent  en-~^j 

quiry,  and  may  be  defined  to  be  any  tliinj;  done  to  the  annoyance  1 
of  the  lands,   and  tenements  of  another. 

,  Nuifance  is  fairly  comprehended  under  the    idea  of  trefpafe.  ' 

But  itdilrerfi  from  the  trefpafles  already   dcfcribed  in  this  refpeA.  \ 

Such  areadire<ft  damage  dqne  to  the  lann.     Nuifances  refult  froni  ^ 

aiSis  which  are  not  directly  iniurious,  but  are  fo  in  their  cojife-  j 

cjuence  and  efFccl.     The  doing  of  the  act  would  in  itfelf  be  lawful,  < 

but  I 

a     Co.  Lit.   54,  2.  ■     _  j 
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bat  aS  the  confcquence  is  injlinons  to  afjrtther,  it  is  imlavtfful ';  for 
it  is  a  rule  of  law,  as  well  as  of  morality,  that  a  •man  Ihall  fdufs' 
his  own,  as' not  to  Injure' the  property  of  another. 

o  A  man's  dwelling  may  be  injured  by  over-hanging  it,  hj 
flopping  up  ancient  liglits,  and  corrupting  the  air  with  noifome 
{inells.  If  a  man  builds  a  houfe  fo  clofe  to  mine,  that  his  roof 
over-liangs  my  roof,  it  is  a  nuifance.  So  if  a  man  builds  a  houfc 
fo  near  my  land,  that  the  roof  over-han^s  it,  or  if  the  water  from 
it  be  conduced  by  a  pipe,  fo  that  it  falls  upon  my  land,  it  is  a  nui- 
fance. So  it  is  to'eraft  a  houfe,  or  other  building  fo  near  mine, 
that  it  ftops  up  my  ancient  lights  and  windows,  butinthis  lafl  calc 
it  mull:  be  underfJood,  that  the  windows  be  ancient,  and  have  been 
there,  time  out  of  mind,  otherwife  it  is  no  nuifance  ;  for  one  has 
as  much  right  to  build  an  edifice  on  his  own  ground,  as  another. 
And  every  one  has  a  right  to  do  what  he  pleafes  npon  the  upright, 
or  perpendicular  of  his  own  land  ;  arid  it  is  the  folly  of  a  itiaft, 
to  b6itd  fo  iiear  the  land  of  another,  that  he  may  iiljure  him,  by 
building  a  houfe  upon  his  own  land.  If  a  perfon  keep*  his  hogs, 
or  other  noifohie  animals,  fo  near  the  honfe  of  another,  that  the 
llench  incommodes  him,  and  makes  the  air  unwkolefome,  this  is  a 
nuifance,  becaufe  it  tends  to  deprive  him  of  the  ufe  and  benefit  of 
Isis  houfe.  So  if  a  perfon  fets  up,  or  cxerci fes  an  ofrenfive  trade, 
as  a  tanner's,  or  tallow-chandlers,  or  the  like,  for  tho  thefe  trades 
are  lawful  and  neccflary,  3/et  they  fliould  be  exercifcd  in  places 
remote,  \Vhere  the  dwelling  of  no  perfon  can  be  injured  by  them. 
TJie  fame  may  be  faid  refpecling  a  ilaughter-houfe.  But  to  de- 
prive one  of  a  mere  matter  of  pleafure,  as  a  fine  profpe<?l,  by  builj- 
inga  wall,  or  the  like  ;  as  it  abridgcr,  nothing  really  convenient, 
or  neceflary,  is  not  confidered  to  be  fuch  au  injury  to  llie  fuHer^r, 
as  the  law  will  redrefs. 

In  refpeft  of  nuifances   to  lands,  it  is  a  general   principle,  that 

if  a  man  does  an  act  which  is  in  itfclf  lawful,  yet  being  done  in 

that  particular  place,  nccefiarily  tends  to  the  darrioge  of  another's 

property,  it  is  a  nuifance  ;  for  it  is  incumbent  on  him  to  iir.d  a  place 

to  doit,  where  it  will  be  inoiTcufive.     As  if  one  erects  a  fnclting 

houfe  for    lead,  fo  near  tiie  land  of  another,  that  the  vapor  and 

ilnoke  kills  his  corn  and  gt'aft,  or  damages  his  cattle,  this  is  held 

to 
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to  be  a  nulfance.  So  if  my  nelglibour  ought  to  fcour  a  ditch, 
and  neglects  it,  by  v'hich  my  land  is  overflowed,  this  is  an  afti- 
onable  nuifance.  If  a  man  builds  a  dam  on  his  own  land,  on  a 
ftream,  by  which  hs  fiov/es  the  water  back  upon  my  land,  acliou 
lifs.  Ifa  man  corrupt,  or  pojfon  a  water  courfe  by  crefting  a  dye 
houfe,  or  lime  pit  for  the  ufe  of  trade,  in  the  upper  part  of  tlie 
ftream,  it  is  a  nuifanre,  and  fo  ir  is  to  do  any  act  therein,  that 
innft  in  its  ccnfeq^uences  necellariiy  tend  to  the  prejudice  of  one's 
Neighbour. 

m  In  cafes  with  refpe(5i  to  the  overflowing  of  lands  by  miH  dams, 
by  virtue  of  a  general  and  unlimited  grant  to  flow,  at  the  fiift 
fettlement  of  this  ccuntry,  it  has  been  decided,  that  where  under 
i'ach  grant,  a  perfon  andthcfe  under  whom  he  claims,  for  a  great 
length  of  time,  have  flowed  the  land  to  a  certain  extent,  thi?  rail 
be  confidered  as  his  conftruftion  of  the  grant  and  he  flii  ot 
afterwards  be  permitted  to  fay,  that  fuch  pradice  is  not  aci  rd- 
ing  to  the  grant  ;  and  raife  his  dam  higher,  by  which  he  may  pre- 
judice others. 

^  In  refpe^l  to  tlie  right  which  the  owners  of  land,  hav€  to  the 
ufe  of  ftreanis  of  water,  running  thro  their  lands,  as  relative  to 
the  owners  below  them,  this  general  piinciple  has  been  efluhlinied, 
that  every  perfon  may  take  every  natural  and  artificial  advantage 
of  a  flream  of  water,  running  through  his  land,  either  for  his 
mills  or  manuring  his  meadows,  provided  that  he  does  not  deprive 
tlie  adjoining  proprietor  below  him  of  a  fufncientcy  for  the  necef- 
farypurpofes  of  his  kitchen,  to  drink  and  to  water  his  cattle  :  and 
pi-ovided,  that  the  water  wliicli  fliall  thus  be  diverted  frojn  its 
natural  courfe  for  artificial  pui-pofcs,  Ihall  be  abforbed  onbjs  land, 
or  retnrn  to  its  natural  courfe,  before  the  flrcam  pafles  by  the 
land  of  the  adjoining  proprietor.  The  reafon  on  which  this  rule 
is  founded  is,  that  every  perfon  has  a  natural  right  to  iniju-ove 
the  water  paffing  thro  his  land  to  the  bed  advantage,  bai  that 
he  fliall  not  deprive  his  neighbotn-  of  the  neqcfiary  ufe,  nor  unue- 
ceflarily  of  the  artificial  ufe.  If  I  can  difpofe  of,  and  abforb  up- 
on my  land,  the  whole  of  the  ftream  excepting  a  fjfficiracy  for 
necellary  purpofes,  I  have  the  prior  riglu,  becaufc  I  am  abo^>  e 
him  on  the  ftream  and    have  the  f^rft  opportunity.     But  I  may 

not 
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rot  unnectdarily,  and  wuhoat  deriving  any  advantage  from  it  fo 
divert  the  ftream,  as  to  deprive  him  of  any  arlilicial  ufe  of  it>  to 
which  he  becomes  entitled,  if  I  cannot  take  it.  Thefe  principles 
give  to  all  the  proprietors,  from  the  head  of  the  ftream  to  the 
place  where  it  empties  into  the  ocean,  the  ufe  of  the  water  for 
all  necefiay  purpofes,  and  to  every  one  that  artificial  advantage 
which  the  fjtuatioa  of  his  ground  will  admit. 

a  The  fame  rule  applies  where  the  water  is  ufed  for  mills,  as 
for  other  purpofes.  Therefore  when  the  plaintiff  brought  his 
afrion  for  the  defendant's  diverting  a  ftream  in  his  own  land,  from 
its  natural  courfe  and  prevented  it  from  running  to  his  mill;,  it 
appearing  that  he  made  ufe  of  the  ftream  in  watering  his  land^ 
and  that  all  the  water  which  he  diverted,  was  abforbed  on  the 
land,  or  returned  to  its  natural  courfe,  before  it  left  his  land,  it 
was  held  that  the  adiion  would  not  lie. 

The  remedy  for  the  injury  which  a  man  fullains  by  a  imi- 
fance,  is  an  aftion  of  trcfpafs  on  the  cafe  ;  by  which  he  recovers 
damages,  bat  cannot  remove  the  nuifance.  He  may  however 
bring  his  aclion  as  long  as  the  nuifance  is  continued,  every  conti- 
nucnce,  being  deemed  a  frefli  nuifance,  for  which  adion  lies.  And 
il'aperfon  continues  a  nuifance  after  it  has  been  fo  judged,  in 
one  adion,  fuch  damages  will  be  given  in  a  fubfequent  action,  as 
will  compel  him  to  remove  it.  An  aftion  lies  at  common  law 
to  remove  a  nuifance  ;  but  is  now  difufed  in  England,  and  has 
never  been  introduced  into  this  liate. 

No  artion  lies  in  favour  of  a  private  pci-fon,  for  a  public  nui- 
fauce,  uulcfs  he  has  fuilaincd  forae  fpecial  damnge  thereby  ;  and 
then  he  may  bring  his  action  to  recover  fjch  fpecial  damage. 

While  we  are  treating  of  injuries  refpe&lng  real  property,  that 
come  under  the  head  of  actions  of  trefj>afs  on  the  cafe  ;  it  may  not 
be  improper  to  add  a  few  cafes,  that  do  not  come  cxprefsly  under 
any  of  the  foregoing  diviHons. 

If  one  perfon  owns  the  upper,  and  another  the  lower  (lory  of  a 
boufe,  the  latter  may  compel  the  former,  to  cover  the  roof  to  fare 
the  lower  room.     And  if  either  fliall  fo  ufe  his  room,  a."^  to  injure 

th? 
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the  other,  aclion  will  lie.  If  by.  negligently  keeping  my  fire ,.  jpy 
lioufe  is  burned  and  comnmnicates  the  fire  to  t;he  houfe  ati.other, 
by  which  it  is  confiimcd,  aftion  will  lie.  So  if  I  fet  fire  on  my 
own  land,  and  fiiiFer  it  tq  run  on  to  tlic  land  of  my  neighbour 
.  hy .  which  he  is  injured.  If  I  am  obliged  by-law,  to  maintain  a 
-fence  againft  the  land  of  another,  and  by  my  npgledt.tlie  fenc?  is 
infuflicient,  and  a  ftranger's  cattle,  pafs  thro  ,  it,,  into  tlie  laud  of 
my  neighbour,  I  am  anfwerable  for  the  injury. 

In  rcfpe<3:  of  chattels  real,  it  may  be  remarked  that  lefTee  for 

-years,  may  on  account- of  any  injury  done  to  t;he  land,  bring  ^hc 

feme  adjons  as. proprietor  ip  fee,  excepting  for  catting  limber,  as 

:has  beenraentjoned  ;  but  that  tenant   at  w:ill.  and  by  fiilferance, 

have  fo  fmall  an  edat^,  that,  they  can  maintain  no  aftion  bul;  tlipfe 

whlcli  they  have  power  to  do,  by  vijitue  o{^  their  lawful  pofleffion. 
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N  the  prccceding  chapter,  I  confiJered  the  actions  that  rcfpeft 
real  property.  I  now  propofe  to  detail  minutely  every  a£bion  that 
can  be  brought  for  any  injury  refpeclingperfonal  property. 

'  The  firft,  and  moft  natural  divifion  of  aftions,  refpeding  things 
pcrfonal,  is  into  adions  that  are  founded  on  torts,  or  wrongs  ;  and 
anions  that  are  founded  on  contrads.  Every  aft  injurious  to  the 
rerfonal  property  of  another,  and  every  violation  of  a  contraft, 
are  the  grounds  of  aftion.  CorrefponJent  to  this  divifion,  we  find 
anotlier  divifion  of  perfonal  anions.  This  refpecls  aftions  relat- 
ing to  things  in  pollclllon,  and  to  things  in  aftion.  Torts  refpect 
things  in  pofleffion,  and  contrads  are  tlie  bafis  of  things  in  aftion. 

Aftions  founded  on  torts,  are  again  divided  into  thofe  which  are 
and  which  are  not  accompanied  by  force.     Actions  for  injuries  ac- 
companied with   force,    are   replevin  and   trefpafs      Actions  for 
rinjuries  unacccmiwiuied  by  force,  are   trover  and  trefpafs  on  the 
"(ale,     I  fliall   firfl  confidcr  the  adion  of  replevin. 

, .  -  Replevin 
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Replevin  13  a  prcjcefs  by  which  a  perfori  regains  the  pofleflion 
of  heafts,  that  have  been  impounded,  which  were  taken  damage 
feafant,  or  his  perfonal  property  which  has  been  attached.  In 
tliefe  two  cafes  only,  have  we  occafion  for  this  procefs  by  ont 
law  as  we  have  never  introduced  the  practice  of  diftraining  for  rent. 
This  renders  our  law  very  diiFerent  from,  and  much  more  fim- 
ple  than  the  Englifh  law  on  this  fubjeft,  I  fliall  firft  confider  the  re- 
plevin of  beafts  impounded,  and  then  of  perfonal  property  attached. 

J .  -  Whenever  the  beafts  of  a  perfon  are  impounded,  it  is  his 
Juty  within  twenty -four  hours  after  notice,  and  for  his  neglect,  he 
incurs  a  penalty  of  one  {hilling  for  each  creature,  for  every  day  he 
fuffers  them  to  continue  in  the  pound,  and  the  espence  of  keeping 
them,  to  replevy  them.  If  the  owner  of  the  beafts,  wifhes  to  re- 
plevy them,  he  may  apply  to  an  affiftant,  or  jufticeof  the  peace 
for  a  writ  of  replevin.  This  is  direded  to  the  fheriff,  his  de* 
puty,  or  the  conftable  of  the  town,  commanding  them  to  caufe 
to  be  re-delivered  to  the  owner,  his  bealts  which  are  impounded. 
By  force  of  this  writ,  the  officer  reftores  the  beafts  to  the  owner. 
Every  writ  of  replevin,  contains  in  it  an  adion  of  trefpafs.  The 
plaintiff  therefore  alledges,  that  the  beafts  were  wrongfully  im- 
pounded ;  the  defendant  is  fummoned  to  appear  before  fome  pro- 
per court,  to  anfwer  for  the  injury.  In  all  cafes  of  replevin,  it 
is  the  duty  of  the  authority  figning  the  writ,  to  take  fufficient 
bonds  to  refpond  fuch  damages  as  the  adverfe  party  may  recover. 

When  the  adion  of  replevin  proceeds  regularly,  and  the  par- 
ties appear  in  court,  the  defendant  may  deny,  that  he  ever  took 
and  impounded  the  beafts  ;  he  may  juftify  taking  them  doing  da- 
mage on  his  land.  In  fuch  cafe,  the  defendant  makes  avowry, 
he  avows  or  acknowledges  the  taking,  by  averring  that  they 
were  taken  in  his  clofe,  (which  muft  be  defcribed)  doing  damage.. 
The  defendant  is  called  the  avowant,  and  becomes  the  plaintiff, 
becaufe  he  demands  damage  for  the  trefpafs  committed  by  the 
feeafts,  that  have  been  replevied.  If  the  plaintilT  claims  the  land 
where  the  beafts  were  taken,  then  the  title  to  the  land  may  be 
collaterally  tried,  as  In  an  adion  of  trefpafs,  and  the  right  of  im- 
pounding, will  be  dependant  on  the  right  of  property.     But  if 
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the  fence  tliro  M-hkh  fuch.  beafts  paded  on  to  th&  knicl,  was  Inlaf- 
ficient,  tlien  the  plaiiiitiJi.  i»ay  oa  tla^t  groufld.  contdi  lUc  right  of 
ijBpoOndhig.  AdJ  m  matters  of  repleyiu,  the  ufiial  dif])utes  rcr 
fyeiil  t&e  luJHiciency  of  the  fence  ;  which  I  fhall'  therefoie  con,- 
fcler  m  ihif>. place. 

''"a  All  proprietors  of  lands,  are  obliged  to  make  and  maintain 
Ijifficlent  fences,  to  fecure  their  ;particular  inclofiires.  A  fiifficient 
fence,  the  law  determines  to  be  a  ftone  wall  four  ffeet  high,  and  a 
frVe  raij  feijcf,  or  ajiy.  ofchpr  fence  equixalent;-  to  it.  AJl  divi- 
dend ft;nc€%  aire  to  he.madff-  an4.  maintained.  e<^«:|Jl.y  by  the  ^(|r 
joinlng  pj-oprietors.  Ifci'oher  party  refafe  to  make  a  divifion,  the 
^theE  |?anty -may  aj>ply  to  the  felecl-men,  who  jpfiy  divide  the 
iii.m«,.  and.fct  the  belt  part  to  hin»  v/lio  er.efted,  or  hold^  under  hiii| 
ylio-  er«<9:ed>  the  (amcj  and  the  party  refofing  to  divide  fhall  pfty 
tb^  *ipence.  The  account  under  the  haiids  of  the  felecl-meq 
ftjall  be  fufficjerit  evidence  to  maintain  the  acftion  to,  jrccover  th.« 


If  one  proprietor  improve  before  the  other,  and  make  the  wliole 
of  the  fence,  then  when  the  other  proprietor  improves,  he  fliall 
purchafe  and  maintain  half  the  fence.  If  they  difagree,  thefelect- 
Inen  fliall  divide  the  fence,  and  determhie  what  fum  fhall  be  paid 
by  the  proprietor  lafl:  improving,  to  him  who  crcdted  the  fence  ; 
and  an  account  under  their  hands,  fliall  be  fufllcient  evidence  jn  an 
a4ftion  to  recover  the  fame.  Such  divifions  when  recorded  fliall 
be  eiTeftual  in  law. 

;,  If  a^  projvrietor  neglefts  to.  keep  his  divadend  fence  in  repulpy 
thp  perfbn  injured,  may  caM  on  the  fence  viewers,  who  finding 
the  fence  ii^ufliqient,  or  not  made,  may  after  five  days  notice, 
iproceed-  W  erect  and  repair  the  fame,  and  the  negligent  propriet-or 
flwll  pay,  dfti4ble  c^pcnce. 

^  Wheije^a  perfon,  has  in.clofed  his  fields,  with  good  and  fufilcient 

fe.npie's  ^^ccoixliflg  t.o  law,    Jie  may  in)|X)imd  creatures  doing  dar 

inag?  fhcrein,  and  the  owner  fpall  pay  damage  and  poundage. 

But  damage  dono  by  beads  thro, the  infntliciency  of  the  fence,  fliali 

no^  be  recoverable,  uulef*  dojie  bv  fvvine,  or  horfes  Ijuiiered  to  so 

at 
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at  ferge  on  the  common,  ov  by  unruly  eattie,  -vvlnch  will  not  Le  re- 
ftrained  by  or<linary  fence,  or  \\'here  the  pferfon  voluntarily  tref- 
pafies  upon,  or  puts  his  creatures  into  his  neighbour's  inclorure. 
Then  if  the  party  injured,  fliall  find  the  creatures  doing  damage 
in  his  enclofure,  he  may  impound  and  lliaU  1-ecover  damage  a^nd' 
poundage,  tho  his  fence  be  inlufliclent. 

If  the  beads  of  the  adjoining  proprietm- enter  upon  my  land,  by 
tlie  infufficiency  of  hisienee,  then  tliey  are  linble  to  be  im^jounded 
in  the  fame  maimer,  as  if  they  broke  through  my  fafficient  fence. 
The  proprietor  who  owns  agahtft  a  common,  or  the  high- way, 
muft  make  the  whole  fence.  In  cafe  of  the  impounding  of  horfc- 
kind  fuffered  to  20  at  larce  on  the  common,  when  the  impounder 
has  made  oath  to  the  phice  where  he  took  them,  the  owner  fliaH 
pay  damage,  unlels  he  can  fiiew  that  they  were  not  fuffered  to  go 
at  large,  or  entered  llie  field  tln-ou^i  tt!«  rnfuflkiency  of  the  fence, 
at  fome  place  not  adjoining  tl>e  eOmmuris.  The  riy,ht  to  im- 
pound, and  to  recover  damages  for  the  trefpafs;,  depends  on  the 
fufficiency,  or  infuliicieucy  of  tlie  fence. 

i,  It  has  "been  decided,  that  where  a  river  not  navigable,  divides 
^adjoining  propi  telors,  their  lands  meet  in  the  middle  of  theriv'er^ 
•end  where  land  is  fo  circumfianced,  thut  a  dlviiion  fence  canfiot 
he  built  upon  the  line,  it  is  a  cafj  not  provided  ixir  in  the  ftatute, 
and  muft  be  gcrs-ernetl  by  th.e  prhiciplcs  of  reafon  and  jullice  4 
Vhich  is,  that  whoever  kteps  cattle,  mud  -fo  keep  them  as  that 
they  do  no  injury  to  the  jn'Otperty  or  iniprovcment  of  otlhers^ 
Ther'cfore  if  one  adjoining  jiroprietor  -paftures,  and  tlie  other 
thb'ws  his  lands,  he  that  paftures  mull'mtike  1;hie  wliok  of  die  &nc-€. 

On  trial,  if  the  iflufe  be  found  in  favour  of  tliC  avowant,  he 
13  entitledto  recover  his  dximagcs  and  cofi:.  If  for  thejjiaintlfr,  he 
recovers  his  damages  and  cofl.  If  the  pCrfdn  replevying,  fail  to 
profecute  his  aftlon,.  the  bond  is  a  ftcurity,  by  force  of  which,  the 
defendant  may  reco\  cr  hlr.  daniaces. 

Where  an  Injiirv  h^sLecn  done  by  the  cattle  of  any  one,  to  the 
lands  of  another,  he  who  receives  ih-e  injury  nsy  either  diftrain 
them  damage  feafant,  or  bring  his  acHoti  of  tieipSls'and 'rec<S'vtr 
the  damage  fuftained.     But  lie  fiib'tHVii-jake  lijs  cl^'itii-on  of  his  -rfe- 


s  EifTcli  vs.  Soii'thwovth,   Sup.  C.   J79J5 


tnt«!\- 


ft  OF  REPLEVIN. 

Uiedy,  for  if  he  diftrains,  and  the  diflrefs  efcapes,  the  aftion  of 
trefpafs  is  gone,  unlefs  the  cfcapc  was  without  his  default  or 
ncgletl,  and  then  it  lies. 

a  If  the  hearts,  impounded  fhould  ^.e  in  the  pound  without  any 
ncglcifl  of  the  impounder,  he  may  recur  to  his  action  of  trefpafs  to 
recover  his  damages.  For  this  would  be  no  fatisfaftion  of  hi« 
demand  ;  but  if  they  die  by  liis  niifconduft  or  negleft,  he  fhall 
have  no  attion  for  his  damages,  becaufe  he  has  elected  his  remedy. 

If  any  creatures  lawfully  impounded,  fliall  efcape  oat  of  the 
pound,  the  owner  being  known,  he  fliall  pay  all  damages  and 
the  poundage  ;  provided  that  the  perfon  impounding  the  fame, 
give  oath  that  he  took  them  doing  damage  ;  to  be  recovered  by 
adion  of  debt. 

Before  I  clofc  this  fabjeft,  I  fhall  mention  the  cafes  of  refcuc 
and  pound-breach  ;  which  tho  not  dhectly  comprehended  under 
this  head,  are  fo  nearly  conneded  with  it,  as  to  come  properly 
under   confideration. 

If  any  perfon  fliall  refcue  any  creatures  taken  doing  damage,  out 
ef  the  hands  of  any  perfon  driving  them,  to  pound,  or  that  fliall 
refift  the  driving  them,  or  that  fliall  by  any  means  convey  fuch  crea- 
tures out  of  the  pound,  or  cuftody  of  the  law,  whereby  the  party 
wronged  may  be  liable  to  loofe  his  poundage  and  damage  ;  fuch 
perfon  fliall  pay  and  forfeit  twenty  fliillings  for  the  refcue,  and 
forty  fliillings  for  the  pound-breach  :  three  quarters  to  the  town 
treafury,  and  one  quarter  to  the  profecutor,  and  the  damages  to  the 
party  injured.  And  if  unable  to  pay  the  damages  and  forfeiture, 
he  may  be  whipped,  not  exceeding  ten  ftripes,  and  afligned  in  fer- 
vice  to  the  party  wronged,  to  pay  the  damages.  If  it  appears  that 
there  was  any  procurement  of  the  owners  of  the  creatures,  that 
they  were  abetters,  or  if  it  be  done  by  their  (ervants,  or  children, 
the  owners  fliall  pay  all  damages  and  forfeitures,  as  if  they  had 
perfoi^Uy  done  the  fame.  All  complaints  muft  be  profecuted  with- 
in nine  months  after  the  offence  is  committed. 

2.  When  perfonal  property  is  attached,  to  be  holden  to  re- 
fpond  a  judgment  that  may  be  recovered  in  the  aftion,  it  may  be 

replevied. 
0  5  Bacon  Atir.     179. 
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replevied.     As  a  confiderable  time  may  intervene  between  the  time* 
of  attaching  and  rendering  judgment,  it  may  be  greatly  difadvan-  , 
tageoue  to  the   owner,  to    be  kept   out    of  poflefllon   till   final 
trial.     As  the  creditor  has  only  a  right  to  have  his  debt  fecured, 
it  is  no  injury  to  him  to  have  the  eftate  retarned,  if  the  defend- 
ant pledge  good  fecurity.     Therefore  if  the  defendant  can  proi ' 
cure  fufficient  bonds,  he  may  obtain  a  writ  of  replevin  ;  the  autho- 
rity granting  the  writ  ftiould  be  very  cautious  in  taking  bonds,  as 
they  become  the  furety  for  the  debt,  in  lieu  of  the  property,  and 
as  they  are  refponfible,  if  ihey  take  infufficlent  bonds. 

The  fole  pui-pofe  of  this  adiion  in  this  cafe  is,  to  regain  the 
property  attached,  and  there  is  no  pretence  of  charging  any 
wrong  to  be  done  by  the  attachment  :  but  the  fame  is  acknaw- 
ledged  to  be  legal.  It  has  therefore  become  the  prailice  in  thefe 
cafes,  to  obtain  a  writ  of  replevin,  commanding  the  goods  to  be 
re-delivered  to  the  plaintiff  in  the  replevin,  by  the  officer,  without 
alledging  a  trefpafs,  or  demanding  damages,  and  direfting  the  v/rit 
to  be  returned  to  the  court  to  whicli  the  original  aftion  is  return- 
able ;  by  which  the  bond  on  the  writ  of  replevin  becomes  a  pledge 
for  the  debt  inftead  of  the  property  attached,  and  is  preferved  in 
court  for  the  benefit  of  the  attaching  plaintiff,  to  whom  fuch  bond 
ought  always  to  be  taken.  This  writ  therefore  is  framed  merelj 
to  regain  the  goods  attached,  there  can  be  no  trial  upon  it,  or  any 
coft.  It  can  hardly  be  confidered  in  the  natsre  of  an  adlion,  but  is 
merely  a  command  from  proper  authority  to  reftore  goods  that 
have  been  attached,  fo  that  the  owner  may  have  the  benefit  of 
them,  upon  given  perfonal  fecurity  to  refpond  the  demand. 

No  perfon  has  a  right  to  replevy  eflate,  unlefs  he  be  both  a  par- 
ty to  the  original  fuit,  and  owner  of  the  eflate.  If  my  property 
be  attached  as  the  eftate  of  another,  on  a  fuit  againft  him,  I  naay 
fcciiig  trefpafs,  but  cannot  replevy. 
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Chapter    EicHxa. 

CF  trp:spass. 

*\'  this  chapter,  we  are  to  confuler  the   action  of  trc-fpufs    ohly 
tvhen  applied  to  things  of  a  pcrfonal  nature. 

In  the  clifcuiJion  of  this  fubject  I  f))all  confidcr,  i.  TlVe  hijuries 
to  perfonal  property,  for  which  adlion  of  trefpafs  lies.  a.  Tii 
what  cafes  it  lies.  3.  Cy  whom  the  adion  inufl  he  brought. 
4.  Againfl;  whom  it  niufl:  be  brouirht.  5.  And  the  pleading^ 
Jh    general. 

I.  In  the  rcfpea  of  the  injuries  for  which  trefpafs  may  be  fdf- 
tained,  it  may  be  laid  down  as  a  general  rule,  that  all  unlawful 
afts  that  injure  things  pcrfonal,  cither  by  the  taking  them  away 
from  the  o\\  ncr,  by  dcflroving  them,  or  by  damaging  them,  are 
deemed  trefj^afles.  It  Would  be  impraclicable  to  fpccihcate  every 
aft  that  may  be  done,  that  would  come  within  the  legal  definition 
of  trefpafs  ;  but  the  general  principle  being  thown,  it  is  eafy  T6 
apply  it  to  panicular  cafes.  We  mufl  remember  Svhat  the  thing!? 
are,  in  which  the  law  admits  an  owner/hip.  Every  unlawful  acl 
that  is  done  by  a  perfon  to  afty  moveable  thing,  in  which  by  la\<^ 
property  can  be  acquired,  that  is  in  any  poltible  fl}ape  a  damagfe 
to  it,  is  a  wrong,  for  which  action  lies.  Of  courf^atl  animals  of 
a  wild  nature,  cannot  be  the  fubject  of  trefpafs  before  a  (Qualified 
property  is  acquired. 

A  perfon  may  do  an  injury  to  the  perfonal  prqierty  of  another^ 
not  only  by  his  own  aft,  but  by  the  inflrumentality  of  fomcthino- 
elfe.  For  inflance,  if  I  fet  my  dog  upon  the  hearts  of  another, 
by  which  they  are  injured,  aftion  lies,  a  If  I  cTiafe  beads  thai 
are  doing  damage,  out  of  my  cnclofure  wirh  a  little  dojr,  jt  is  n6 
trefpafs.  i>  But  if  I  chafe  them  with  a  madilf  dog,  aiTtd  they  arc 
injured,  it  is  a  trefpafs,  becaufe  fuch  a  chafing  is  unlawful. 

e  By  the  common  hnv,  if  a  dog  kill  a  flieep,  no  a*5l!on  lies  un- 
lefs  the  owner  knew  that  he  was  accuflomcd  to  bite  fiieep.  But  by 
the  (latute,  the  owners  of  dogs  are  liable  to  pay  for  the  fheep  they 
kill,  tho  ignorant,  that  they  are  addifted  to  fuch  practice.     If  a 

beaa, 
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bead,  or  any  property  be  taken  afWay?  and  ;%«  retaken  ox-  reftoredi, 
action  lies  ;  and  the  retaking  a»d  rcl].(p;i-atlon  only  go  iji  mitigar 
tion  of  damaees. 

2.  Asjtotb^  ca,f?s  141  which  aiijiciiis  of  trefpafs,  will  lie,  it  may 
l)e  obferved  ;  «  that  wherevpr  a^^iBJufy  hias  been.  reteVved  Cfot^ 
an  aft  which  was  in  the  iirHiijAaBce  unlawful^  an  aji^tion  of  treC" 
pafs  lies,  akhp  tlxe  ait  were  iipt  acGonipanied  w/uh  a£qa-3  force, 
there  being  in  every  fuch  cafe  an  iinpUed  fon<;c-..  ,  flsjt  where  th* 
injury  which  has  been  received,  was  the  confcqiience  of  an  acl  which 
was  inthe  firft  inftance  lawful;  acrionofirerpafs  does' ntH:  lie^  the 
proper  remedy,  being  trefpafs  on  the  cafe. 

Box  thqrp)  ;^re  foi^ie  inllanceSj  where  an  acl  which  was  in  tie 
firft  iiift^ijfe  lawful,  becomes^  afterwards  a  trefpafs  from  ciie 
beginning:,,  Wherevei"  a  pqrfini  wlip  firft  acted  with  propriety 
Vndpr  an.  authority,  or  licenc^g  given  by  Iftjvi',  does  afterwiirda 
abiife  the  authority,,  or  licence,  he  becomes  a  trefpf-ni-'r  from  tlie 
beginning,  i  If  a  perfon  who  has  diftraincd,  or  intpToanded  a 
beH[l  doing  damage,  afterwards  hill,  or  ufe  the  beaft,  he  becomes 
a  trefpafler  fronithe  beginning.  Ke  had  by  law  an  authority  to 
^iftrain,  tlie  bead ;  but  as.  ihi.s  ex.tei)ded  only  to. keeping  it  a«,a 
pledge,  to  enforce  the  making  fatisfa»Stion  for  the ,  dani,uge,  the 
killing,  or  ufing  the  beaft  was- an  abufe  of  the  authority.  Th€ 
fame  rule  would  extend:  to  pr,op<ii:t-y  attached,  c  /^ny  act  doijp 
that  is  beneficial  to  it,  or  for  its  preferyation,  may  be  ju[liiiec!  ; 
but  any  act  by  which  tile  nature  of  the  property  is  changed,  as 
■tanning  raw  hides,  would'  make  the  perfon  a  trcfpaffer  from  the 
beginning.  '/  Where  a  perfon  had  a  warrant  from  a  jnfticc  of  the 
peace,  to  fearch  a  houfe  for  ftolen  goods,  pulled  down  the  cloath's 
of  a  bed,  in  which  there  was  a  woman,  and  attempted  to  fearcli 
under  herfliiftj  it  was  holden  that  by  this  indecent  abufe  of  liis  au. 
thority,  he  vsas  a  trefpafier  from  the  beginning. 

e  It  is  a  general   rule  that  a   man  \vho  has  been  guilty  only  of 

a  negative  abufe  of  his  authority  or  licence  by  law,  docs  not  become 

thereby  a  trefpaller  from  the  beginning  ;  becaufe  he  has  only  been 

giiilty  of  a  non-feaiunce.     As  if  a  man  wlio  lawfully  went  iiito    an 

ita,  refufe  to  pay  for  the  liquor  he  has  called  for,  this  is  a  negative 

abufe 
«  I  Strange,. 63;.        /'  3  Rep.  14?,  c  Cro.  Eliz.  jtj.       d  Clayt.  44. 
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abufe  of  a  licence  given  him  by  law  to  go  into  the  inn,  he  w  tirtt  '•■ 

therefore   a  trefpafler  from  the  beginning.  j 

1 
But  there  are  feme  inftanres  in  which  a  mair  who  has  only  bcrrt 

guilty  of  a  negative  abufe  of  an  anthority  given  him  b^^  law,  Joe*    : 

become  a  trefpaffer  from  the   beginning,     a  If  a  flierrft' hav«  not   j 

returned  a  wiit  "which  ouglit  to  have  been  returned,  he  becomes-,   ; 

«ltho  this  be  only  a  non-feafance,  a  trefpafler  from  the  beginning,   ' 

as  to  every  a6l  clone  under  the  writ.  j 

The  perfon  who  is  guilty  of  an  abufe  of  authority  in  faft  which  ] 
is  given  him  by  another,  does  not  thereby  become  a  trefpafler  i 
from  the  beginning,  t  As  if  the  bailee  of  a  beaPi  delivered  to  him  j 
to  be  kept,  kills  or  ufes  it,  he  is  liable  to  make  fatisfatftion  for  \ 
the  abufe  of  the  authority  gl\'en  him  by  the  owner,  but  he  doc*  I 
not  thereby  become  a  trefpafler  from  the  beginning  ;  becaufe  the  • 
owner  was  under  no  obligation  to  repofe  fuch  confidence  in  him,  \ 
and  if  he  will  truft  a  perfon  that  is  guilty  of  an  abufe  of  the  x.t-  ' 
thority,  it  is  his  own  folly,  and  it  will  be  fufficient  to  make  hitn  j 
anfwerable  for  the  wrongful  aft  alone.  But  where  the  law  has  I 
given  an  authority  to  any  one,  it  is  necelTary  to  fecure  fuch  per- 
fons  as  are  the  objeAs  of  it,  from  abufe  of  the  authority  by  rend-  ' 
erinir  evevv  thing  void  done  under  it  when  It  is  abufed,  and  leave  • 
the  abufer  in  the  fame  fituation,  as  if  he  had  no  authority  ;  for  the  1 
jnaxim  Is,  that  ihc  aft  of  the  law  v/orks  no  man  an  injury.  j 

f  A?  to  officers  entruAed  with  an  authority  by  law,  the  gene-  I 
ral  rules  arc  ;  where  the  fubjeft  matter  of  arty  fait  is  not  within  I 
the  jurifdiftion  of  the  court  applied  to  for  redrefs,  every  thing  ! 
done  is  abfolutely  void,  and  the  officer  executing  the  procefs  is  a  i 
trefpaffer.  But  where  the  fubjeft  matter  is  within  the  jurifdiftloii  i 
of  the  court,  but  the  want  of  jurifdiftion  is  to  tlie  perfon  or  place,  j 
nnlcfs  the  want  of  jurifdiftion  appear  on  the  procefs  to  the  officer  j 
■who  executes  it,  he  is  not  a  trclpafler. 

The  rule  of  juftitication  under  procefs  of  any  court  is,  thatif  tbe  • 
court  has  jurifdiftion,  and  their  proceedings  are  irregular,  trefpali  i 
liesagaiiift  the  plaintilFin  the  ai^Hon  for  taking  the  goods,  but  not" : 
againft  the  officer.  If  the  court  has  not  jurifdiftion,  the  officer ! 
is  liable.  Trefpafe      i 

m  Ld.  Raym.  6j».         h  Brok.  Trcfp.  195.        #  }  Efp.  Dig-  ;»»  7 J. 
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Ti-efpafs  will  not  lie  againft  a  mere  tninifterial  officer,  for  any 
tiling  done  merely  in  purfuance  of  his  duty,  the  it  is  fomewhat  ia 
fupport  of  a  wrong,  but  a  wrong  to  whicli  he  is  no  way  aflenting, 
or  acceflary.  a  As  where  a  diftrefs  was  tortioufly  taken  and  itn- 
pounded  in  the  pound,  of  which  one  of  the  defendants  was  keeper, 
and  an  adion  was  brought  againft  thofe  who  took  the  diftrefs,  and 
the  pound  keeper.  The  aftion  washolden  not  to  lie  againft  him, 
for  he  aSed  merely  minifterially,  and  was  no  way  concerned  in  the 
tort.  But  in  this  cafe  if  he  had  exceeded  his  duty,  and  alFifted  in 
the  wrong,  and  aflented  to  the  original  ti-efpafs  he  would  have  been 
a  party  in  the  trefpafs. 

i>  Wherever  the. law  givesany  perfons  power  to  do  any  aft,  fo 
long  as  they  confine  themfelves  within  the  limits  of  the  poWe'r 
delegated  to  them,  they  are  protefted  by  law  ;  but  if  they  exceed 
their  power,  or  go  out  of  their  juriCliction,  they  are  amenable  for 
every  fuch  aft  to  the  party  injured  by  it. 

e  In  all  cafes  where  courts  hold  cognizance  of  matters  not  within 
tlieir  jurifdi^rion,  their  proceedings  are  void,  and  trefpafs  lies 
either  agauift  tlie  officer,  or  againft  the  perfon  who  applies  to  their 
jurifdiftion,  and  afts  under  their  decifions. 

^  Search  warrants  ififliied  properly,  and  on  proper  applicatiOtl, 
are  legal  ;  but  niuft  iliiie  under  certain  reftriftions.  There  mult 
be  an  oath.  The  ground  declared.  It  muft  be  executed  in  the 
day  time,  by  a  known  officer  in  the  prefence  of  the  party  inform- 
ing. And  tho  all  thefe  precautions  be  obferved,  the  perfon  on 
whofe  information  the  warrant  iflued,  is  liable  to  anaftjon  oftji-ef- 
pafs  if  nothing  be  found,  for  breakmg  and  entering  the  houfe  j 
for  he  is  jaftified,  or  not,  by  the  event. 

3.  tf  Aftions  of  trefpafs  may  be  brought  by  perfohS  that  have 
either  the  general  or  fpccial  propt-rty  in  the  thing.  The  perfon 
who  has  the  general  property  in  things  perfonal,  may  Inve  an 
aftion  for  any  injury  done  to  them  by  a  ftranger,  iho  he  never 
had  aftual  pofleflion,  and  tho  they  were  at  the  time  the  da- 
mage w-as  done  in  the  pofleffion  of  a  perfon  that  had  the  fpeciai 
property  ^  for  a  general  property  in  t^.ings  perfonal  draws  to  it 
a  poiltllion  in  law,  by  reafon  of  their  tranfitorinefs  fuflitient  to 
warrant  this  aftion.  O  Every 

a  Cowpe,-,  476.  t  3    Wi!f.  467.  c  %  Wilf.  «8».      i  UACi,  P.C  is:3^ 
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a  Every  perfoii  who  is  anfwcrablc  to  another  for  perfonal  eftate 
in  his  pofiefTion,  has  fuch  a  fpecial  property  in  it  as  enables  hirn 
to  maintain  an  adtion  of  trefpafs,  for  the  taking  or  injurincr  of  it 
by  a  ftranger.  Fjut  where  goods  are  delivered  to  bailee  generally 
to  keep,  and  he  ia  not  anfwerable  to  the  owner,  unlefs  thcv  are 
loft,  or  injured  by  his  negledl  or  default,  he  cannot  maintain  tref- 
pafs for  any  injury  done  them  by  a  ftranger. 

k  In  all  cafes,  the  perfon  having  the  general,  or  fpecial  proper- 
ty, may  bring  tlus  aftion  ;  but  a  recovery  by  one,  fhall  bar  the 
other  ;  for  there  fiiall  be  but  one  fatisfaftion  for  tlie  fame  trefpafs. 

4.  We  are  to  confider  againft  whom  aftisns  of  trefpafs  may- 
be brought,  c  This  action  will  lie  againft  a  lunatic,  tho  incapa- 
ble of  defign,  for  whenever  a  perlbn  receives  an  injury  from  the 
voluntary  aft  of  another,  it  is  a  trefpafs,  tho  there  was  no  defign 
to  injure.  This  aciioii  will  alfo  lie  againft  infants  and  mamcd 
women. 

</  Every  party  to  a  tre(]-)afs,  is  liable  to  an  aclion,  for  there  can 
be  no  acceflary  in  trefpafs,  for  every  trefpafs  is  in  its  nature  joint 
and  feveral.  The  aftion  ntay  be  brought  againft  one  or  all  ;  but 
if  tlie  perfon  injured  bring  his  adion  againft  one,  he  cannot  bring 
a  fecond  againft  another,  and  tho  the  defendant  in  the  fecond  aft- 
ion  be  a  ftranger  to  the  record  in  the  firft,  yet  being  a  party  to 
the  trefpafs,  he  may  plead  the  pendency  of  the  firft  aftion  in 
abatement  to  the  fecond,  or  the  acquital  or  judgment  in  the  firft 
action  in  bar  to  the  fecond. 

When  more  trefpafTers  than  one  are  joined  in  a  fuit,  and  judg- 
ment againft  them  all,  the  recoverer,  may  coUedl  the  damages  of 
cither  of  them,  as  he  may  think  proper,  and  the  perfon  of  whom 
it  is  colkfted,  has  no  remedy  againft  his  fellow  trefpaders,  for 
the  rule  is,  that  there  is  no  contribution  in  trefpafs.  This  rule 
fcems  hardly  to  be  founded  in  equity,  for  when  the  judgment  is 
rendered  acrainft  all,  it  feems  reafonable  that  each  fi^.olild  pay  his 
-proportJon,  and  at  no  rate  c^n  it  be  juft,  that  the  recoverer  fliould 
have  the  power  to  determine  that  one  flionld  pay  the  whole,  and 
the  reft  be  exonoratcd  ;  for  !n  this  way,  by  a  collufion  between 
the  recoverer  and  part  (5f  the  trefpadcrs,  perhaps  the  nioft  g'lilty, 

the 

a  t  TnO.  89.     Brn.  TrcTp.  83.        h  t  Ro'.l.  A'jr.  569.       c  Bro.  Trefp.  zij. 
JidejH,  1^3.      3  Rep.  ij<;,       tlob.  ij;. 


or  TRESPASS'  99 

the  whole  turdcn  may  be  tlirown  upon  the  moll  hinocent,  -wltk- 
€Ut  a  poffibilky  of  redrefs. 

«  If  one  perfon  command  or  requeft  another  to  take  the  goods 
«f  a  third  perfon,  and  he  does  it,  action  lies  againft  both.  ^  If  one 
perfon  agrees  to  a  trefpafs  committed  hy  another  for  his  benefit, 
tiilion  lies  aga-inft  liim,  tho  it  was  not  done  by  his  command  ot 
requeft.  r  But  if  a  perfon  be  compelled  to  commit  a  trefpafs,  he 
is  not  liable  to  this  adion,  for  no  perfon  can  be  guilty  of  a  tref- 
pafs unlefs  he  acts  voluntarily.  But  the  perfon  compelling  ano- 
ther to  commit  a  trelpafs^  is  guilty  of  the  trefpafs,  and  iiabie  tc 
*n  atftioH. 

d  "Where  perfonal  property  is  delivered  to  a  perfon  to  keep,  a* 
bailee  ;  the  bailee  is  not  refponfible  in  trefpafs  to  the  o.vner,  for 
any  injury,  unlefs  there  be  a  deviation  from  tlic  particular  purpofe 
for  which  it  was  bailed  ;  but  for  all  the  injuries  that  are  done,  the 
bailee  is  anfwerable  in  an  aftion  on  the  cafe.  If  a  horfe  be  <leli» 
vei-ed  to  a  perfon  for  a  particular  purpofe,  as  to  plough  his  land, 
then  if  he  kills  him,  he  is  liable  to  an  aftion  of  trefpafs,  but  if  the 
liorfe  was  delivered  to  him  generally  to  keep,  then  if  he  kills  him, 
he  is  not  liable  in  trefpafs,  but  cafe,  e  If  the  bailer  tak«  awaj' 
property  before  the  time  has  expired  for  which  it  was  bailed, 
cafe  only  will  lie  againft  him  ;  for  he  who  has  the  fpecial  property 
can  nev;er  maintain  trelpafs  againft  Jiim  v^'ho  laas  the  gcntrai 
property. 

/  If  a  fervairt  exceed,  or  vary  from  tbe  command  of  hismafter, 
er  the  truft,  or  power  given  him,  he  is  a  trefpafier,  .?  So  if  a  fer- 
vant  diftrain  a  horfe  by  the  CGinmand  of  his  niafter,  and  tlien  ufe 
or  kill  the  horfe,  the  niafter  is  not  liable  to  an  aftion  of  trefpafs, 
but  the  fervant  is,  and  becomes  a  trefpaffcr  from  the  beginning. 

5.     Of  pleadings  in  trefpaft, 

I  In  all  cafes  of  trefpafs,  the  facis  muft  be  alledged  to  be  done 
with  force  and  arms,  or  words  muft  be  ufed  of  that  import.  By 
the  common  law,  they  fhoukl  be  alledged  to  be  againft  tlie  peace. 
This  was  proper  when  the  defendant  was  liable  to  be  fined,  or 
amerced  in  anaftion  of  trefpafs.  But  as  by  our  law,  the  defend- 
ant 

a     Saik.  4C9.  ^  Bro.    Trcf.  11^.  c  Slylr,  65.         ^  Bro.  Tref  2s;V- 
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ant  is  guilty  of  no  crime,  and  liable  to  no  puniflimcnt,  it  is  unne< 
ceflary  to  lay  the  facts  done^  to  be  againfl;  the  peace. 

a  The  plaintiff  in  his  declaration,  fliould  declare  that  he  is  the 
owner  of  the  property  in  queftion,  or  at  leaft  that  he  has  tlie  law- 
ful pofleffion  ;  but  if  he  declare  upon  a  general  property,  and 
prove  a  fpecial,  it  is  good.  The  goods  taken,  or  injured,  fhould 
be  defcribed  in  the  declaration,  fo  that  their  identity  can  be  af- 
certalned,  for  to  declare  of  goods  generally,  is  ill.  h  price 
and  value  ihould  be  put  upon  them,  and  the  time  of  doing  the  in- 
jury be  mentioned,  b  But  the  day  is  not  material  that  is  laid  in 
the  declaration,  and  the  plaintiff  is  not  bound  to  prove  the  defend- 
ajit  guilty  on  that  day,  but  may  prove  him  guilty  on  any  other 
day  before  the  bringing-  the  action  and  within  the  time  limited 
by  the  ftatute  of  limitations,  and  it  fliall  be  good. 

f  When  the  trefpafs  arifes  from  an  abufe  of  an  authority  given 
by  law,  or  a  tort  done  fubfequent  to  a  lawful  aft,  it  is  fufficient 
in  the  declaration  to  ftate  a  trefpafs  generally,  and  then  if  the 
defendant  plead  a  fpecial  juftification,  the  particular  injury,  or  a- 
bufe  fhall  be  ftated  in  the  replication.  As  where  the  plaintiff  de- 
clared generally  for  breaking  his  houle,  and  carrying  away  hiJs 
goods  ;  the  defendant  juftilied  the  taking,  as  a  diflrefs,  damage 
feafan-,  the  plaintiff  replied,  that  the  dillrefs,  the  defendant  had 
converted  them  to  his  own  ufe.  The  defendant  demurred  becaufe 
it  was  a  departure  ;  but  the  court  held  otlierwife,  for  the  abufe 
of  the  authority  made  him  a  trefpafler  from  the  beginning  ; 
■which  need  not  be  fpecially  ftated  in  the  declaration,  bat  may 
come  out  in  the  replication. 


T, 


Chapter    Ninth. 
OK  TROVER. 


ROVER  is  an  aftion,  in  the  nature  of  an  aftion  of  trefpafs 
on  the  cafe,  which  lies  where  one  man  obtains  pofleffion  of  tlie 
goods  of  another,  by  delivery,  fmdiiig,  or  otlierwife,  and  refufes 
to  deliver  them  to  the  owner,  or  fells,  or  converts  them  to  his 
own  ufe,  without  the  confcnt  of  the  owner  j  for  which  the  owner 

by 
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by  th!s  afcion  recovers  the  value  of  his  goods.  In  this  afticn,  the 
defendant  is  fuppofed  to  have  come  legally  into  pofleffion  of  tlici 
goods,  and  the  wrong  done,  or  the  gift  of  the  action,  is  the  illegal 
converfion  of  them  to  liis  own  ufe^  without  which  the  adion  can- 
not be  maintained. 

The  word  trover,  is  derived  from  a  French  word,  which  fig- 
nifies  fo  find.  Originally  this  aftion  was  brought  only  in  cafes 
of  finding,  but  the  convenience  of  it,  induced  courts  to  extend  It 
to  other  cafes  of  a  different  nature,  and  the  form  of  the. declaration 
has  been  to  alledge  a  finding  by  the  defendant,  when  adaally  there 
^'as  a  tortious  taking.  This  action  fuperceded  the  aftion  of  de- 
tinue at  common  law,  which  was  brought  to  obtain  a  fpecific  re- 
ftoration  of  the  thing.  It  is  wholly  obfolete  in  England^  and  has 
-never  been  introduced  into  this  ftate. 

In  refpe<S  of  the  perfons  who  may  bring  this  adion,  andagainft 
vhom  it  may  be  brought,  the  general  rule  is  the  fame  as  in  the 
action  of  trefpafs — We  need  only  remark  in  addition,  that  as  in 
trover,  the  defendant  is  fuppofed  to  come  lawfully  by  the  pofief- 
lion  of  the  goods,  there  afe  certain  cafes  in  which  he  has  a  lien  up- 
on  them,  and  may  retain  them  till  his  demand  is  fatisfied. 

The  doftrine  in  favour  of  liens,  courts  have  much  leaned  to  of 
late  years,  for  the  convenience  of  trade,  allowing  them  where  there 
is  an  exprefs  contradt  to  that  effed,  and  where  it  is  implied  either 
front  the  ufage  of  the  trade^  or  the  manner  of  dealings  between 
the  parties. 

«  A  fai5tor  has  a  lien  upon  goods  conHgned  to  him,  not  merely 
what  is  due  for  thofe  eoods,  but  for  the  balance  of  a  p^cneral  ac- 
count,  and  for  which  he  may  retain  them.  So  he  has  a  lien  upon 
money  in  the  hands. of  the  buyer  of  goods,  Svhich  he  fold  him  be- 
ing the  goods  of  the  principal.  So  if  goods  had  been  conHgned  by 
a  trader  to  a  faftor,  and  the  faiTtor  knew  that  the  trader  was  in  in- 
folvent  circamftances,  bat  lie  neverthelefs  advanced  him  monfv  oii 
the  credit  of  the  goods,  he  has  a  lien  v^pow  tUem  for  the  money 
he   advanced. 

^  la  the  cafe  oFmanK;-.^>.iie75,  the  lien  which  they  have  upon 

the 
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the  goocls  entniRed  to  them  to  manufafture,  is  not  a  general  one, 
but  confined  to  the  work^one  on  the  goods  thenifelves,  unlefs 
cxprefs  uiagc  of  the  trade  is  proved  to  the  contrary.  As  a  manu- 
fachirer  who  takes  goods  for  a  particular  purpofe,  as  to  die  them, 
has  a  lien  on  them  for  the  work  done  to  the  goods  themfelves,  but 
cannot  retain  them  for  any  other  demand  againft  tlie  owner  ;  tho 
the  den-iand  be  for  firailar  work  before  done  on  hmilar  goods, 
and  delivered  to  the  owner. 

a  But  the  ufage  of  trade  will  create  a  general  lien.  As  where 
it  was  proved  to  be  the  ufage  for  packers  to  lend  money  to 
clothiers,  and  the  cloths  left  to  be  packed  were  confidcred  as  a 
pledge  not  only  for  the  packing,  but  for  the  loan  of  money  like- 
tvife  ;  and  here  the  bankrupt  who  was  a  clothier,  borrowed 
money  on  a  note  of  hand  from  the  petitioner,  who  was  a  packer, 
but  at  a  time  when  he  had  no  dealings  with  him,  and  the  bankrupt 
having  afterwards  fent  him  cloth  to  pack  ;  it  was  held,  that  he 
might  retain  the  cloth  for  the  debt,  as  well  as  for  the  price  of 
packing. 

All  pawns  from  the  nature  of  thetranfaclion  create  liens.  *  Au 
inn-keeper  has  by  law  a  right  to  detain  a  horfe  left  with  hini, 
till  he  is  paid  for  die  keeping.  For  as  he  is  by  Ijiw  compelable  to 
receive  a  gueft  and  his  horfe,  he  fliall  have  this  remedy.  And  tho 
in  this  cafe,  the  horfe  had  been  brought  to  the  inn  by  a  ftranger, 
\vithout  the  owner's  knowledge,  and  was  afterwards  claimed  by 
the  owner,  yet  the  inn-keeper  was  allowed  to  keep  the  horfe  till 
paid  ;  for  fo  by  pretended  ignorance,  that  the  horfe  was  fent 
to  an  inn,  the  owner  might  defraud  the  inn-keeper,  by  gettiti'T 
his  keeping  for  nothing,  c  So  that  to  give  this  right  of  retainer 
it  is  not  necelTary  that  the  owner  fliould  be  a  guefi,  for  merely 
leaving  the  horfe  at  the  inn,  gives  the  inn-lceeper  the  right  of  re- 
taining till  paid  for  his  keeping.  <i  Eut  this  right  of  retaining  is 
only  while  the  horfe  remains  in  the  inn-keeper's  pofleffion,  for  if  he 
lulTers  the  jiorfc  to  betaken  away,  and  the  horfe  is  brought  again 
to  his  inn,  he  cannot  retain  him  for  the  former  demand. 

/  A  carrier  may  detain  goods  entrufted.  to  him  to  carry  till  he  is 

paid  for  their  carriage.    /  Ihit  this  rule  of  lien  being  admitted  for 

the 
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the  benefit  of  trade,  it  fliall  be  confined  to  that  only.  A  perfoii 
therefore  may  not  detain  coavs  for  their  keeping.  And  in  general, 
»o  perfon  can  in  any  cafe  retain  where  there  is  a  fpecial  agreement 
to  pay. 

A  few  cafes  more  may  be  added  under  this  head,  refpeding  the 
perfons  who  may  fue  or  be  fued  in  trover. 

a  Trover  will  lie  againft  the  mufter  for  goods  which  were  deli- 
vered to  the  fervant ;  but  in  fuch  cafe,  it  rauft  appear  that  the 
goods  came  to  tlie  hands  of  the  mafter,  or  that  the  fervant  was  ufa- 
ally  employed  by  the  mafter  to  receive  the  goods  in  the  w^ay  of 
the  mafter's  trade.  As  where  a  pawn  was  delivered  to  a  pawn- 
broker's fervant,  and  which  being  loft,  the  pawner  recovered  in 
trover  againft  the  mafter.  So  trover  will  lie  againft  the  fervant 
himfelf  for  difpoling  of  another's  goods,  tho  to  his  mafter's  ufe,  an4 
that  whether  he  has  any  authority  from  the  mafter  or  not. 

t  One  tenant  in  common  or  joint  tenant  cannot  have  trover  3r 
gainft  his  companion,  for  the  polieffion  of  one  is  the  poReiHon  of 
all.  c  If  one  tenant  in  common  deftroys  the  thing  held  in  com- 
mon, the  other  may  have  trover  agair.ft  him  for  it— for  that  is  a 
total  converfion  to  his  own  ufe  of  what  he  had  only  a  part. 

^  Trover  will  lie  againft  hufband  and  wife,  whenever  the  con- 
verfion has  been  by  the  wife,  before  coverture,  or  by  hcrfelf 
after  coverture,  for  it  being  a  tort  by  her,  ftie  ftiall  be  joined 
with  her  huftjand  in  the  aftion  ;  but  if  the  converfion  be  after  co- 
verture, it  muft  be  alhidged  to  the  ufe  of  the  hufband  only. 

Trover  will  lie  againft  two  or  more  perfons  ;  e  and  when  4 
perfon  has  been  fubjefted  to  pay  for  any  article  of  property  in 
this  action,  he  thereby  becomes  vefted  with  the  ov^'nerfiilp  of  it. 

As  to  the  cafes  in  which  this  adtion  will  He,  it  is  to  be  obferved 
that  tills  aftion  is  calculated  and  defigned  to  afcertain  and  decide 
the  right  of  property  in  things  peifonal,  and  will  generally  lie 
where  one  perfon  has  obtained  property  from  another,  and  cos- 
verted  it  to  his  own  ufe.  Where  a  difpute  arifes  refpcfting  the 
validity   of  a  fale,   the  queftion  is   ufually    fettled  by  this  action. 

As 
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1 
As  if  a  pcrfon  claims  to  hold  property  by  purchafe  of  another,  anJ 

the  original  owner  contends  that  it  was  Uolen  from  him,  or  taken  ; 

from  him  wrongfully,  or  that  the  feller  had  no  authority  to  make 

the   fale.     If  a  creditor  contends  that  his  debtor  has  difpofed  of  - 

his  eftate  without  confideration,  in  a  fraudulent  manner  with  de-  ] 

fign  to  defraud  his  creditors,   he  may  levy  his  execution  for  his  j 

debt  upon   it,  and  caufe  it    to  be  fold  in   fatisfaftion  of  his  debt, 

and  then  the  purchafer  brings  his  a<ftion  of  trover  ;  by  which  in 

thofe  cafes  the  title  to  the  thing  in  queftion  is  decided.  ■; 

I 

This  aftion  does  not  lie  where  there  is  merely  an  injury,  or  \ 

abufe  done  to  the  peribnal  edate  of  another,  as  wounding,  or  kill-  j 

inga  horfe.     In  thefe  cafes,  trefpafs  is  the  proper  aclion. 

Trover  lies  only  in  thofe  cafes  where  the  thing  has  been  taken, 

and  converted  to  the  ufe  of  the  wrong-doer.     Jf  a  perfon  acquires  ' 

pofleffion  of  my  property  lawfully,  as  by  hiring,  borrowing,  bail-  j 

nient  or   finding,  andrefufcs  to  deliver  it  to  me  on  demand,  and  - 

converts  it  to  his  own  ufe,  this  aiSion  lies.     Where  a  perfon  ob-  i 

tains  my  property  wrongfully,  and  by  force,  trover  lies  againfl:  him  I 

to  recover  the  value  of  the  article  taken.      Trefpafs  will  lie  in  the  ,' 

the  fame  cafe  to  recover  damages,  not  only  for  the  value  of  the  ar-  j 

tide  but  the  injury  arifing  from  the  deprivation.     And. this  feems  j 

to  be  the  dlflinclloa  between  thefe   aftions.     Trover  is  deligned  ] 

to  recover  the  value  of  the  thing,  and  trefpafs  the  damages.     Tro-  ! 

verwill  lie  in  all  cafes  where  trefpafs  will  lie  for  a  tortious  taking  ■ 

of  goods  ;  but  trover  waves  any  challenge  for  damages  on  account  ; 
of  the  force.     Trefpafs  will  never  lie,  where  the  original  acquifi- 

tion  of  the  poflellion  of  the  goods  was  la\vful,  unlefs  fome  act  be  \ 

done  Wiiich  renders  the  perfon    a  trefpafler  from  the  beginning,  i 

AtTtion  of  trover  lies  fpr  every  thing    capable  of  pwnerfliip  that  is  ; 

of  a  perfonal  nature,  and  in  all  cafes  where  one  perfon  detains  the  ; 

property  of  another  wiihcut   lawful  right,    tlio  he  obtained  it  j 

lawfiilly.  j 

I 

a  An  action  of  trover  lies,  tho  the  goods  converted  be  after-  ; 

■wards  reftored  to  the  owner,  for  the  reflcration  only  goes  in  miti-  j 

gallon  of  damages.                                                                                 •  j 

Conveifion  may   be  cxprefsly   evidenced  by  an  a<5^nal  ufe  and  j 

difpofitiou  i 
a  6  Mot'.  JI3, 
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difpofition  and  by  a  tortious  taking,  and  may  be  implied  from  a 
demand  and  rcfufal. 

When  a  perfon  comes  lawfully  by  the  poflcluon  of  the  goods  of. 
another,  the  adual  ufing  and  improving  of  them  as  his  own  is  a 
converfion.  <.  If  a  man  rides  a  horfe  that  he  has  lawfully  diilrain- 
cd,  this  is  a  converfion.  So  it  is  if  he  wears  t  wearing  apparel 
that  he  found,  or  that  was  delivered  to  be  kept.  But  if  any  da- 
mage happen  to  them  by  his  neglect,  it  is  no  converfion.  c  If  a 
perfon  finds  goofls  and  lofes  them  again,  or  they  are  taken  from 
him,  he  is  not  guilty  of  a  converfion,  becaufe  he  does  not  difpofe  of 
them  as  his  own.  j  If  the  corn  of  one  man  be  carried  to  mill  by 
another,  and  the  owner  forbids  the  miller  to  grind  it,  and  he  does, 
this  is  a  converfion.  e  If  one  man  after  drawing  part  of  the  wiue 
of  another  out  of  a  vefiel,  put  as  much  water  into  the  veflel,  as  he 
drew  out  wine,  this  is  a  converfion  of  all  the  wine,  becaufe  the 
■whole  is  thereby  damaged,  if  not  fpoiled.  /  If  goods,  in  order 
to  prevent  the  finking  of  a  fliip,  are  thrown  by  the  mailer  of  the 
iliip  into  the  fea,  this  is  not  a  converfion  ;  becaufe  fo  far  from  dif- 
pofingofthe  goods  as  if  they  were  his  own,  the  mafter  only  does 
what  is  neceffary  for  the  prefervation  of  the  fhip,  and  the  lives  cii 
board, 

g  A  tortious,  or  unlawful  taking  of  goods,  is  a  converfion.  So 
is  every  unlawful  intermeddling,  or  alluming  by  one  perfon  to 
difpofe  of  the  goods  of  another,  as   if  they  were  his  own. 

But  as  there  arc  inftances  in  which  it  is  impradicable  to  prove 
a  tortious  taking,  or  an  adlual  converfion,  the  law  has  furnillied  a 
mode  of  proof  by  demand  and  refufal.  If  therefore  I  demand  my 
goods  of  a  perfon  who  has  tlie  podeiEon  of  them,  and  he  refufes  to 
deliver  them  to  me,  this  is  confidercd  as  preluniptive  evidence  of 
a  converfion  ;  and  is  {ufficientj  unlefs  the  defendant  can  avoid  it  by- 
other  circumftances, 

b  In  refpedt  of  the  form  of  the  declaration,  it  may  be  remarked, 

that   in  trover,  the   converfion  is  the  gift  of  tlie  a6lion,  and  the 

manner  in  whicit   the  foods  came  into  the  defendant's  hands,  is 

but   inducement  ;  the  plaintiff  may  therefore  declare    px-iirrajly, 

that  they  came  into  his  hands,  or  fpecially  by  finding  (even  tho  iri 

P  fact 
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fact  iIk  defendant  came  to  them  by  delivery,)  or  that  the  defendans' 
fraudulently  obrained  them,  as  by  winning  them  at  cards  from  the 
plaintiff's  wife,  and  this  being  inducement,  need  not  be  proved  ? 
but  it  is  fuiFicient  to  prove  property  in  the  plaintiff,  and  pollefllon 
and  converfion  by  tlie  defendant. 


a  The  declaration  fhpuld  defcribe  the  goods  with  fufficient  cer- 
tainty, fo  that  they  may  be  known,  and  the  defendant  be  able 
to  make  his  defence  againft  the  challenge,  and  be  pleadable  in  bar 
to  another  aflion  for  the  fame  thing.  A  declaration  for  one  parcel 
of  pack-cloth,  without  fetting  out  the  exatl:  quantity,  and  for  fifty 
pieces  of  timber,  ha^  been  held  to  be  good.  l>  7  he  declaration" 
mud  {late  the  time,  but  the  lame  latitude  is  given  in  pohit  of  proof, 
as  in  trefpafs.  «  It  is  ufual  to  mention  the  place  which  is  not  rvecel- 
fary  by  our  law,  tho  it  is  in  England,  bvit  the  action  is  tranfitory, 
and  may  he  laid  in  one  place  and  proved  in  another  ;  and  the  price 
and  value  of  the  goods,  tho  not  abfolutely  required  by  the 
common  law.  "^  An  adminiftratcn."  may  declare  that  he  was  pof- 
feffed  of  divers  goods  and  chatties,  as  of  his  own  proper  goods, 

and   tho   they  were   the  teftator's  in  faft,  yet  the  declaration  is 
good. 

e  As  fo  the  evidence  to  be  produced  by  the  plaintiff,  it  is  to  be 
obferved,  that  as  this  action  equally  lies  where  the  taking  has  been- 
tortious,  or  where  the  defendant  has  lawfully  obtained  poflefflon  of 
the  plaintiff's  goods,  and  aftervi^ards  converted  them,  what  fliall 
be  evidence  of  a  converdon  in  thefe  two  cafes  feems  to  be  diffe- 
rent. For  when  an  aftual  taking  of  the  goods  in  quertion  is  given 
in  evidence,  that  is  fuflicient  without  fliewing  a  demand  and  refu- 
fal  ;  for  it  is  an  aftual  converfion  :  but  when  the  defendant  comes 
to  the  goods  by  finding,  delivery,  or  baihnent ;  for  example,  there 
an  actual  demand  and  refulal  rtuifl:  be  fliewn,  to  eftablifli  a  conver-' 
fion,  unkfs  an  aftual  ccnverllon  can  be  proved,  m  which  cafe  it  is 
Bot  neceflary  to  prove  a  demand,  F'or  a  demand  and  refufal  in  fuch 
cafe  is  fufiicient  cvidencg  of  a  converfion.  But  it  is  not  of  itfclf 
a  converfion,  and  a  refufal  on  demand,  may  be  juftifiable,  and  law- 
ful under  particular  circumllances.  As  if  a  pcrfon  finds  my  goods 
and  1  demand  them,  and  he  anfwers,  that  he  knows  not  whether 
lain  the  true  owner,  and  therefore  rcfufes  to  deliver  them  ;  this  is- 

not 
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jiot  to  be  deemed  a  converfion  to  his  own  ufe,  as  lie  keeps  them  for 
,the  owner.  So  in  all  the  cafes  before  mentioned,  wlierc  a  perfou 
fias  a  lien  upon  the  good?,  he  may  lawfully  refuife  to  deliver  them 
when  demanded,  till  his  debt  be  fatisf.ed. 

A  demand  and  refufal  is  only  prefnmptive  evidence  of  a  con- 
verfion, for  if  it  appears  that  there  has  been  no  converfion  in  faft, 
this  ailion  will  not  lie.  As  in  trover  againft  a  carrier  for  goods, 
which  appear  cither  to  have  been  loft,  or  ftolen  ;  in  fach  cale 
denial  is  no  evidence  to  fupport  the  converfion  neceflary  to  this 
adlion,  fince  the  contrary  is  proved,  tho  the  carrier  would  be  lia- 
ble under  the  cuftom  of  the  realm,  but  if  this  did  not  appear,  or 
the  carrier  had  the  goods  in  his  cuftody  when  demanded^  this  had 
been  good  evidence  of  a   converfion. 

So,  if  tiie  defendant  had  cut  down  the  plaintiff's  trees,  and  left 
them  on  the  ground,  this  could  not  amount  to  a  converfion,  fince 
it  is  plain  they  were  left  in  the  plaintiff's  poflellion.  A  demand 
of  fatisfadion  for  goods  taken,  and  a  refufal,  has  been  adjudged 
fufficient  evidence  of  a  converfion,  tho  there  was  no  demand  of 
the  goods  themfelves. 


T, 
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RESPASS  on  the  Cafe,  is  an  aftion  brought  for  the  re- 
covery  of  damages,  for  acis  unaccompanied  with  force,  and  Vv'hich 
in  their  confcquences  only  are  injurious.  For  thp  an  aft  may  be  in 
itfelf  lawful,  yet  if  in  its  effects  or  confequences  it  is  prpdu<5tlve  of 
any  injury  tq  afiojher,  it  fubjefts  the  party  to  this  aftion.  b  A§ 
where  the  defendant  put  up  a  fpout  in  his  own  grpund,  this  was 
an  aft  lawful  in  itfelf^  but  when  it  produced  an  injury  to  the  plain- 
tiff by  conveying  the  water  into  his  yard,  trefpafs  on  the  cafe  was 
adjudged  to  lie  for  fuch  confequential  injury.  So  iliooting  of  a 
gun  which  in  itfelf  is  an  indifferent  and  lawful  aft,  }et  wlien  by 
it,  the  plaintiff'^  decoy  was  injured,  this  aftion  was  lield  to  lie. 

{  It  is  not  neceflary  to  maintain  this  aftion,  that  the  injury  whiclj 

the 
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the  plalntiif  has  fiift&incd,  fliould  arife  from  fome  ad  of  the  defen- 
dant, for  the  aAion  equally  lies  where  the  injury  has  been  caufed 
by  the  negled:,  or  culpable  omiffion  of  any  duty  it  was  incumbent 
on  the  defendant  to  perform,  a  As  if  one  retains  an  attorney  to 
condutl  his  fuit,  and  in  confequence  of  any  neglecl,  the  party  fuf- 
fers  any  lofs,  this  aftion  lies  againft  the  attorney  for  fuch  neglect. 
So  if  a  perfon  fuffers  the  ditch,  which  borders  his  neighbour's  land, 
to  become  fo  foul  that  the  water  will  not  run,  whereby  his  neigh- 
bour's land  is  overflowed,  this  aftion  lies  for  fuch  culpable  omiffi- 
on of  which  he  was  bound  by  law  to  do. 

h  But  to  charge  a  perfon  in  this  action  for  any  neglecl  the  law 
mutt  have  impofed  a  duty  upon  him,  fo  as  to  make  the  nejvleci; 
culpable.  As  if  a  perfon  finds  any  thing,  he  is  under  no  obligation 
by  law  to  keep  it  fafely,  and  if  it  be  fpoiled  while  in  his  poHMrion, 
no  aftion  lies,  for  there  was  no  duty  by  law  on  him  to  take  any 
degree  of  care. 

^  It  is  no  excufe  for  the  defendant,  that  the  injury  was  involun- 
tary on  his  part.  For  if  any  damage  is  caufed  to  another,  for  the 
want  of  due  care  and  attention,  or  by  the  folly  of  the  defendant, 
this  aftion  lies.  As  if  a  perfon  brings  an  unruly  horfe  to  break 
in  a  place  of  public  refort,  tho  he  might  not  intend  to  do  an  Injury 
to  any  perfon,  yet  if  any  one  is  kicked,  or  otherwife  hurt  by  the 
horfe  ;  he  fhall  have  this  aftion,  for  it  was  felly  and  want  of  care 
tx)  bring  him  to  fach  a  place,  for  fuch  a  purpofe. 

"^  So  neither  is  it  any  excufe,  that  by  proper  attention  the  perfon 
■who  receives  the  irijury  miglit  have  avoided  it.  As  if  a  perfon 
lavs  loe-s  of  wood  acrofs  the  highway,  through  which  a  perfon  by- 
proper  care  might  ride  with  fafety,  yet  if  the  horfe  Humbles  over 
them  and  the  perfon  Is  thrown,  he  may  recover  in  tliis  aftion  for 
the  injury. 

Btit  if  the  injury  which  the  perfon  has  fufiaincd.  arifes  from  his 

own  negleft  and  folly,  and  might  have  been  avoided,  no  aftion  lies. 

e  Aii  where  tlie  pUiinlifF  declared  he  was  employed  by  the  defend. 

ant,  to  carry  a  load  of  timber  to  a  certain   place,  and   to  lay  it 

down  where  the  defendant  appointed  ;  that  he  carried  it  and  the 

deft-ndant  having  appointed  no  place  where  it  was  to  have  been  laid 

dovvn, 
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down,  the  plaintliT's  horfes  were  detained  in  the  cold,  by  which 
fome  of  them  died,  and  tlie  red  were  fpoiled  ;  alter  a  verdiA  for 
the  plaintiff,  judgment  was  arrefted — for  it  was  the  plaintiff's 
fault  that  he  did  not  take  out  his  horfes  and  lead  them  about,  or 
he  might  have  unloaded  the  timber  in  any  proper  place,  and  re- 
turned. 

Wherever  a  right  is  of  a  public  nature,  that  is  in  common  to 
all  the  people,  the  mere  depriving  the  public  of  that,  will  not  fub- 
jecl  the  party  to  an  adion,  for  fo  would  aftions  be  without  end  j 
and  the  remedy  mud  be  by  a  public  profecution.  a  But  if  any 
individual  fliirers  a  particular  injury  in  confequence  of  being  de- 
prived of  fuch  right,  he  may  have  his  action  on  the  cafe,  b  So 
where  the  matter  is  of  a  public  nature,  but  confined  to  a  particular 
body,  this  action  will  not  lie  in  favour  of  each  individual. 

f  Every  perfon  employing  another  in  any  office,  or  employment. 
Is  anfwerabie  for  his  mifconducl  or  negleft,  or  for  any  injury 
which  he  may  occafion.  Therefore  a  mailer  fliall  anfvver  for 
the  mifconduft  of  his  fervant. 

Such  are  the  general  principles  refpefting  this  aftion.  I  ha\e 
already  had  occafion  to  treat  of  injuries  of  this  dcfcription,  as  they 
refpedl  the  perfon,  and  things  real.  It  only  remains  for  me  to 
coiifider  this  a6lion  as  it  refpefts  things  perfonal.  For  this  puv- 
pofe,  I  fliall  confider  the  injuries  that  arife  from  the  mifconducT-, 
or  neglecl  of  public  officers,  as  i.  Sheriffs,  and  conftables.  2. 
Attomies,  ^.  Juftices  of  the  Peace.  And  the  injuries  that  arife 
fr  m  the  mifconduft,  or  negligence  of  private  pcrfons.  4.  Breach 
of  Truft,     And   5.  Deceits. 

I .     We  are  to  confider  the  injuries  arifing  from  the  mifcondudl 

and  negligence  cf  flieritFs  and  conftables. 

In  all  cafes  of  neglcft,  or  default  of  performing  their  duty  by 
deputy  fhcrifTs  and  goal-keepers,  aftion  will  lie  either  aguinit 
them,  or  againft  the  llieriff — Conflables  are  refpoafible  for  them- 
felves  in  the  fame  manner  as  fherilFs. 

Sheriffs    are  liable   in  cafcs  of,  I.  Efcape.     2.  Refcue.  and  3. 

Faire  Returns. 

la 
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I.  In  treating  of  efcapes^  it  is  necefTary  to  conHder  what  is 
legal  arreft — what  is  an  efcape — in  what  cafes,  and  how  far  the 
iherifF  is  liable — what  fhall  excufe  him,  and  how  he  may  have 
redrefs. 

T.  What  fhall  be  deemed  a  legal  arreft.  a  Bare  words  will 
not  make  an  arreft,  there  muft  be  an  atfrual  touching  of  tiie  body, 
or  what  amounts  to  the  fame  thing,  a  power  of  taking  immedi- 
ate pofTeflion  of  the  body,  and  the  parties  fubmiffion  thereto. 
And  therefore  in  the  cafe  where  the  officer  faid  to  the  perfon 
againft  whom  he  had  the  writ,  he  being  at  fome  diftance,  that 
he  arretted  him  by  a  warrant  that  he  had  againft  Ifmi,  and  fuch 
perfon  having  a  fork  in  his  liand,  kept  the  officer  at  a  diftance,  till 
he  retreated  into  the  houfe,  this  was  held  to  be  no  arreft:,  A  So 
where  an  officer  having  a  writ  againft  a  perfon,  met  him  on  horfe- 
backand  faiJto  him,  you  are  my  prifoner,  upon  which  he  tamed 
back  and  fubniitted,  this  was  held  to  be  a  good  arreft,  tho  the 
officer  never  laid  hand  on  him.  But  if  on  the  officer's  faying  thefe^ 
•words,  he  had  fled,  it  had  been  no  arreft  unlefs  the  officer  ha4 
laid  hold  of  him. 

.  <  The  arreft  muft  be  by  authority  of  the  officer,  to  whonm  the. 
writ  is  direfted,  that  is,  he  muft  be  in  company,  but  he  need  not 
be  the  hand  that  arrefts,  nor  prefent,  nor  in  the  fight  of  the  party 
arrefted  ;  as  where  he  fent  his  follower  or  affiftant  forward,  who 
made  the  arreft,  he  being  at  fome  diftance  and  out  of  fight,  the 
arreft  was  held  to  be  good. 

d  It  is  not  lawful  to  break  open  doors,  to  make  arreft  in  any 
cafe  of  civil  procefs,  for  the  law  will  not  allow  fuch  breach  of 
peace.  Therefore  where  officers  rapt  at  a  door,  and  on  its  being 
opened  to  fee  who  was  there,  ruffied  forcibly  in  with  their  fwords 
drawn,  the  entry  and  arreft,  were  held  to  be  unlawful.  But  if 
in  fuch  cafe,  they  had  entered  peaceably,  without  doubt  the  arreft 
had  been  good. 

The  law  confiders  every  man's  houfe  to  be  his  caftle,  where  he 
may  protcft  and  defend  himftlf and  family,  in  peace  and  fafety  ; 
and  that  it  is  better  policy  to  permit  a  perfon  to  fcrecn  himfelf- 
from  civil  procefs,  by  confining  himfelf  in  his  own  houfe,  than  to. 

faffer 
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fuffer  his  houfe  to  be  broken  open,  by  which  his  family  and  pro- 
perty may  be  expofed  to  injury.  "  But  this  protection  and  pri- 
viledge  extends  only  to  tlae  outer  door.  Therefore  if  the  officer 
finds  the  outer  door  open  and  enters  peaceably_,  he  may  brea:k  open 
inner  doors  to  make  an  arreft.  This  has  been  allowed  where  the 
defendant  was  a  lodger,  and  had  feparate  rooms,  which  were  con- 
tended to  be  his  dwelling-houfc  i  but  it  was  held  that  the  privi- 
ledge  only  extended  to  outer  doors. 

^  Tho  a  perfon  has  been  illegally  arreHed,  as  by  the  officer's 
breaking  into  the  houfe,  yet  if  while  in  fuch  illegal  cuftody,  he  is 
fairly  charged  with  another  arreft,  fuch  laft  arreft  fiiall  be  good  ; 
but  there  muft  be  no  fraud  or  collufion,  firft  to  arreft  the  perfott 
unlawfully,  and  then  to  charge  him  with  another  adion. 

No  arreft  can  be  made  in  civil  cafes  on  Sunday  ;  c  but  the  bail 
may  take  their  principal  on  Sunday,  and  furrender  him  the  next 
day.  d  Ifa.  perfon  is  in  cuftody  of  the  llieritFfor  one  caufe,  deli- 
vering to  liim  a  wjrit  againft  the  fame  perfon  for  another  caufe,  is 
a  good  arreft.  Where  a  perfon  is  illegally  arretted,  courts  may 
difcharge  him. 

2.  What  fhall  be  deemed  an  efcape.  In  all  cafes  on  mefne 
procefs  the  officer  arrefting  a  perfon,  may  fjffer  him  to  go  at  large, 
and  fo  may  the  keeper  of  the  goal,  and  if  he  furrender  himfelf  up- 
on the  execution  that  fliall  be  obtained  againft  him,  there  is  no 
efcape  ;  becaufe  in  fuch  eafe  the  officer  and  goal- keeper  may  be 
confidered  as  bail  for  the  defendant.  But  if  he  does  not  furrender 
himfelf  on  the  execution,  then  they  v/ould  be  liable  for  the  efcape. 
So  if  an  officer  arrefts  a  perfon  on  an  execution,  he  may  fufler  him 
to  go  at  large,  and  if  at  any  time  within  the  life  of  the  execution, 
he  commits  him  to  goal,  there  is  no  efcape.  ''  A  written  contract 
taken  by  an  officer  from  the  third  perfen  after  levy  of  the  execu- 
titm,  that  the  debtor  fhall  be  forth-coming  in  the  life  of  the  execu-^ 
tion,  is  valid  ;  and  the  fuifering  him  to  go  at  large  is  not  an  efcape. 
But  if  an  officer  once  arreft  the  debtor,  and  then  fuffer  him  to  ^o 
at  large,  and  does  not  commit  him  within  the  life  of  the  executi* 
on,  it  will  be  an  efcape. 

When  a  perfon  Is  once  coramitcd  to  goal,  he  is  to  be  kept  iti 
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clofc  and  ftii(9.  confiiu^nient,  to  coinj^el  him  to  pay  the  debt,  ami  If 
he  is  fulTered  to  go  out  of  the  liberties  of  the  prilbn,  it  Is  an  efcape. 

An  efcape  may  be  either  voluntary,  or  negligent.  A  voluntary 
efcape  is  where  the  officer,  or  goal-keeper  voluntarily  fuffers  a 
prifoner  to  go  at  large,  and  depart  from  the  liberties  of  the  pri- 
fon.  A  negligent  efcape  is  eliecled  by  the  carelefluefs  and  negli- 
gence of  an  officer. 

Every  fherlft*  on  being  appointed  to  the  office.  Is  bound  to  take 
notice  of  all  the  prifoners  :n  cuffody,  at  that  time  according  to  law, 
•which  were  committed  in  the  time  of  his  predeceffbr.  And  no  fhe- 
riff'can  be  liable  for  an  efcape,  Unlefs  the  perfon  who  has  efcaped 
has  been  in  aftual  cuftody,  either  of  himfelf  or  fome  of  his  officers. 

5.  In  what  cafes,  and  how  far  the  ffieriff  is  liable.  "  Where 
the  procefs  is  void,  no  aftion  lies  againft  the  flierifFfor  an  efcape, 
but  it  will  where  the  procefs  has  been  erroneous  or  irregular  only. 
b  Where  the  arreft  is  founded  on  a  void  judgment,  the  plaintiff" 
cannot  recover  for  an  efcape,  but  it  is  otherwife  where  the  judg- 
ment is  erroneous.  When  a  court  renders  judgment  that  has  ju- 
rifdii5iicn,  the  judgment  may  be  erroneous,  but  is  not  void  ;  but  if 
the  court  has  nojurifdidion,  thejudgment  is  void. 

The  fheriff,  or  other  officer  are  liable  both  in  the  cafes  of  volun- 
4:avv,and  negligent  efcapes,  Trefpafs  on  the  cafe  only  lies  againft 
officers,  in  all  cafes  of  efcape,  whether  on  roefne  procefs^  or  exe- 
cution. 

4.  What  fiiall  excufe  the  ffieriit,  and  how  he  fliall  haveredrefs. 
c  Nothing  can  exrufe  a  ffieriif  or  conUable  for  a  voluntary  efcape. 
He  is  liable  to  the  party,  who  however  does  not  lofe  his  remedy 
againflthe  perfon  efcaping,  but  the  ofilcer  can  maintain  no  aciiou 
againff  the  party,  for  a  voluntary  efcape.  The  creditor  may  main- 
tain an  aftioii  againfl:  Llie  party  voluntarily  efcaping,  tho  he  has  re- 
covered againft  the  ffieriiT  or  goal-keeper,  where  he  recovers  a 
lefs  fum  than  the  debt ;  becaufe  in  an  zC'c'wn  againft  the  officer,  it  is 
left  with  the  jury  to  determine  whether  they  will  aflefs  damages 
to  the  amount  of  the  demand.  And  if  they  fmd  the  party  efcaping, 
able  to  pay,  thej  may  affefs  lefs  damages  than  the  debt,  againft  the 
officer,  and  leave  the  party  to  his  reniedy  agauift  him  that  efcaped. 

But 
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•  But  in  the  cafe  of  negligent  efcapes,  the  fheriif  or  goaler,  may 
at  nnv  time  retake  the  prifoner.  Tho  if  the  defendant  cfcaprs  out 
ef  prifon,  and  the  plahiti'f  fends  a  difcliarge,  while  he  is  fo  at 
huge,  the  goaler  cannot  jiiRify  retaking  him  for  his  fees. 

The  prifoner  mud  be  taken  on  frefh  fuit  to  excufe  the  fhenrT  ; 
and  tho  he  mciy  have  been  out  of  fight  for  a  day  and  a  night,  yet 
may  the  recaption  be  deemed  frefh  fait,  and  the  be  fheri,?  excufed  ; 
and  tho  the  prifoner  may  have  fled  into  another  county,  yet  may 
the  fiierifF  there  purfue  him,  and  retake  him  on  frefa  fuit.  b  But 
the  recaption  muft  be  before  the  aftion  brought,  or  it  fliall  not 
be  deemed  frefh  fuit  ;  vjlierc  it  appeared  thst  iht  recaption  was 
not  till  after  the  aftion  Imd  been  commenced,  the  officer  was  held 
to  be   liable 

•f  In  all -cafeg  'where  an  efcppc  from  prifon  happens  through  the 
JiiJlrfficiency  ofthe  goal,  the  HierifF is  excufed,  and  the  count)'  are 
liable  to  pay  the  expence.  In  thefe  applications,  courts  ftcm  tp 
have  adopted  the  principle  that  they  may  take  into  confideration, 
tlie  circiHTiftances  and  ability  ofthe  perfon  efcaping  ;  and  if  he  lias 
taken  the  poor  prifoncr's  oath  ar.d  be  a  conipk-te  bar^rupt,  fp 
that  there  was  ne  probable  profpcft  ti.ar  he  would  ever  have  paid 
the  debt,  they  will  give  very  fmall  damages. 

The  remedy  In  thefe  cafes  is  by  petition  to  tlie  coynty  court, 
and  on  their  denying  relief,  an  appeal  lies  to  the  fuperior  court, 
who  may  a\vard  damages  and  colls. 

TiK?  county  are  liable  for  no  efcape  fromthegoal,  tliat  happen* 
by  any  default  or  negligence  ofthe  iberifF,  but  ouly  y.'iiere  it  hap- 
pens by  any  defeft  or  infufTiciency  in  the  goal. 

.AllpejCons  who-cfcape  from  goal,  or  who  are  aiding  and  aClft- 
Jng  others  in  breaking,  or  efcaping  from  the  goal,  are  liable  in 
an  aftion  to  the  parly,  at  whofe  fuit  the  prif&iser  was  confined. 

If  the  party  be  in  cujlody  on  execution  or  otherwife,  efcapes, 

the  fherV^'  may  have  an  aftiqn  of  trqfpafs  on  the  cafe  agaijift  him, 

for  the   flieriif  is  .liable  over  to  the   pbimifFin  the  aftion.     /.nrl 

this  aftion  is  maintainable  by  the  (herlit  againft  the  party  efcaping, 

tho  he  himfelf  has  not  been  fued  for  the  efcape.     For  the  party  ef- 

O,  raping, 
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eapiRg,  did  a  rrrong  by  the  cfcapc,  and  the  fherift  always  is  HaMe 
to  the  plaintiiT  in  the  original  aclion,  and  perhaps  the  perfon  efcap- 
ing  might  die,  or  leave  the  country  before  the  fherifF  was  fued, 
and  fo  he  iniglil    lofc  his  remedy. 

An  aclion  will  lis  in  favour  of  the  fheriff,  againfl  any  perfon 
that  fhall  aid  and  aiTift  another  in  an  efcape. 

2.  Cfrefcues.  "  If  a  flieriff  arrefts  a  perfcn  on  mcfnc  pro= 
cefs,  ajid  he  is  refcued  in  goirig  to  goal,  the  IherilF  is  not  liable  ; 
Sor  as  the  fiieriff,  if  he  meets  the  party  againft  whom  he  has  a  pro- 
cefs,  is  bound-  to  arreft  him,  if  pointed  out  to  him,  and  as  he- 
cannot  be  fuppofcd  to  have  the  power  of  the  county  with  him  in 
all  cafes  of  mefoe  procefe,  he  fhall  not  be  liable  for  a  refcue. 

l>  But  if  fuch  perfon  be  once  within  the  walls  of  the  prifon  af- 
ter  fuch  arreft  on  nicfne  procefs,  the  flieriiT  Ihall  in  all  cafes  be 
liable,  except  whore  the  refcje  is  by  public  enemies  :  but  if  a  par- 
ty of  rebels,  or  traitors  break  the  prifon,  and  let  the  prifoners  at 
large,  the  fheriif  is  liable  on  this  ground,  that  he  may  always 
command  tht  power  of  the  county,  and  no  power  fliall  be  deemed 
greater  than  that,  except  common  enemies  ;  b elides  be  may  have 
remedy  againft  rebels,  or  traitors  by  law,  but  not  againft  common 
enemies.  The  fame  rule  of  law,  applies,  in  cafes  of  final  procefe 
and  execution — for  wherever  the  flierifF  has  time  to  prepare  the 
power  of  the  county,  he  fiiali  be  liable  in  cafe  of  a  refcue. 

e  In  cafe  of  a  refcue,  the  party  at  whofe  fuit  the  arreft  was  made, 
mav  maintain  his  aftion  either  againft  the  (licrilf,  or  the  refcuers. 
If  therefore,  he  e]e&  to  proceed  againft  the  refcuerSj  it  ihoulcl' 
fccm  that  tlie  flieriiF  is  difcharged. 

3.  Of  Falfe  Returns.  An  ofllccr  is  liable  in  all  cafes  where 
he  makes  a  falfe  return,  and  where  he  makes  no  return — but  in  the 
cafe  of  an  execution,  if  he  pays  the  money  to  the  creditor,  no  acl- 
ien  lies  againft  hiin  for  not  returning   it. 

2.  Atrornie*  in  confcquencc  of  any  negleft,  mifmanage- 
ment  or  corruption,  by  which  the  client  fuffers  any  lofs,  either  in' 
his  fuit  or  otherwife,  fhall  be  liable  tD  pay  all  damages  to  the 
party  injured,     d  As  where  the  defendant  was  an  attorney  to 

the 
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•Ae  plaintiff",  in  a  caufe  wherein  the  plaintlfFhsd  a  vcrdVil,  and 
the  defendantin  that  aftion  having  farrendered  himftlf  in  difcharge 
of  his  bail,  the  attorney  neglefted  to  charge  him  in  execution, 
whereby  he  was  difcharged  ;  this  a6iion  was  held  to  lie.  But  ia 
fuch  cafes  it  is  not  neceffary  that  the  damages  fliould  be  to  the  full 
amount  of  the  whole  debt  ;  but  the  court  may  take  into  confidera- 
tion  the  circumftances  of  the  cafe,  and  if  it  be  in  the  power  of  the 
plaintiTto  recover  and  collect  the  whole,  or  any  part  of  the  debt, 
of  the  original  debtor,   it  /hall  go  in  mitigaiion  of  damages. 

But  the  remedy  for  injuries  by  this  aftion,  is  not  confined  to 
the  cafe  of  attorney  and  client — for  if  in  the  condudl  of  a  ftiit 
againd  ar>y  perfon,  an  attorney  is  guilty  of  any  difhoneft  or  un- 
■warrantable  praftices^  he  is  fuhjecl  to  this  adion  at  the  fuic  of 
the  party   grieved. 

By  the  prafticc  of  our  courts,  no  attorney  is  allowed  to  appear 
In  a  cafe,  without  proper  authority;  if  queftioned,  his  declaration 
that  he  is  employed  is  deemed  fafficjent  evidence.  But  if  an  attor- 
ney flionld  appear  in  a  caufe  without  authority  froni  tiic  party,  ihLj 
afcion  would  lie  ag-ainll  him. 

3.  AiSions  ■will  lie  againfl  juflices  of  the  p?ace  for  anv  breach 
®r  negleft  of  the  duty  of  their  office — But  here  we  mufl;  remark^ 
that  the  power  of  juflices  of  the  peace  is  judicial,  and  minill^rial. 
When  they  are  afting  in  their  judicial  capacity,  no  aftion  can  lie 
flgainn:  them,  for  any  error  in  judgment  in  a  queftion  that  comee 
legally  before  them  ;  for  it  is  an  efiablifiied  maxim,  the. t  no  a'Siioa 
can  lie  againfl  a  judge,  for  rendering  an  erroneous  judgment,  hu: 
when  juftices  are  a^fling  in  their  ininiflevlal  capacity,  tliey  are  lia- 
ble for  a  breach,  or  ncgled  of  duty.  As  if  a  jiiftice  of  the  peace 
denies,  refufes,  ov  obftrufts  bail,  where  it  ought  to  be  granted,  ad- 
lon  lies.  So  if  a  juflice  fhould  refufe  to  fign  a  writ,  by  which 
the  party  k)fes  his  debt,  or  to  take  a  dcpofition,  by  which  the  party 
Mains  an    injury,    whhout  doubt   tliis  a>5tion  would  lie. 

«  Aftion  was  brongfct  againft  a  juRicc  of  the  peace,  for  a  misiba- 
fance  in  his  office,  for  not  calling  an  aftion.  Ee  pleaded  that 
the  perfon  who  appeared  for  the  plaintiiF,  had  v.r,  pov/er  of  actor- 
Vey,  and  that  the  writ  was  ferved  on  only- one  of  the  defendants. 

^AnhcfSi.   Cliircii,3i!!3.    Court,  1750. 
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tvho  was  commkted,  and  was  then  in  goal,  and  that  he  did  not-, 
tMnkit  his  duty  to  call  the  adion.  An  iflhe  in  fecr  was  joiTied  as 
to  the  power,  and  a  demurrer  to  the  reft— both  iilhes  were  fotod 
for  the  plaintl;Fbv  the  county  court,  but  judoinent  was  reverfed 
by  thefuperior  court,  for  the  jaftice  under  fuch  circumftanccs  could 
not  be  liable  for  not  calling  the  aclion,  for  it  could  be  only  ai*. 
prror  in  indcTnent. 

a  It  may  with  propriety  be  here  remar"ked,  tTiat  In  the  cafe  of  aU 
officers,  whofe  duly  is  miniilerial,  and  is  pohitcd  diit  by  lav/  that 
if  they  are  guilty  of  a  breach,  or  negleft  of  their  duty,  or  if  they 
exceed  their  jurifdiclion,  aftion  will  lie  againft  them  in  favour  of 
the  pcrfon  injured— While  fuch  min'ilerial  officers,  ace  within  thair 
jurifdidion,  no  ad  ion  can  lie  againft  them  for  a  miftake  in  opinion 
refpetling  a  matter  that  was  regularly  in  their  province  to  forff^ 
an  opinion  upon  ;  but  if  they  under  colour  of  their  office,  go  beyond 
their  power,  then  every  fuch  perfon  ffiall  be  refponfible  for  fuch 
aft  to  the  party  injured— and  a  pretence  that  he  was  a&.h^  in 
virtue  of  his  offi'ce,  will  be  no  excufe. 

4,  Aaions  will  lie  againft  private  perfons,  that  have  been 
guilty  of  a  breach  of  truft.  1  his  fabjcd  has  been  fully  coniidcrcd 
in  treating  of  bailment,  excepting  as  for  asi't  relates  ro  inn -keepers, 
v/liich  will  be  difcufled  in  lliis  place. 

o  The  perfon  chargeable  as  an  inn-keeper,  nnift  be  the  keeper 
of  a  common  inn,  for  lucl)  only  are  chargeable  with  the  Icfs  of  the 
goods  of  the  g'left  whom  they  entertain. 

e  It  muft  appear  that  "the  perfon  robbed  in  the  inn,  was  a  'traveller 
and  gueft.  for  if  a  neigliliour  conies  to  an  iiYn-keeper  and  dcfire's 
a  lodging,  fdcli  perfons  is  riot  a  gueft  to  recover  againft  the  inn- 
Icecper.  So  he  nmft  be  received  a  gacft  by  tile  inn-keeper,  t6 
in'ake  him  chargeable.  'I  For  if  a  traveller  comes  to  an  inn,  and 
the  inn- keeper  tells  him,  his  hotife  is  fufi,  and  the  traveller  replies, 
that  lie  will  fnift  or  t:it:e  his  chance  in  the  inn,  which  the  inn- 
keeper fuTcrs  him  to  do,  and  the  traveller  is  robbed,  the  inn-kcep- 
.■fTis  not  liable.  But  if  the  traveller  had  uot'ufed  thefe  words,  and 
the  inn-keeper  ♦;otwithftanding  his   firft  uojcaion,   had  admitted 

bim,  he  had  been  chargeable  ^  for  In  tJje  firft  cafe  the   traveller 

tiikcs 
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takes  all  the  rifque  of  lofs  upon,  biuifelf,  and  the  inn-kcq>er  refufet 
to  take  charge;  but  in  the  latter  cafe,  the  adniiffion  is  an  mi« 
plied  waver  of  the  fii-fl  denial,  and  fo  reaores  the  right  of  diar§- 
ing  him. 

'  The  lofs  to  the  giieft  muft  be  occafioncd  by  the  aa  cf  the  inn- 
keeper,  or  fonie  of  his  fervants,  or  through  their  neglect—  i  here- 
fore  if  the  gueft  is  robbed  by  his  own  fervant,  or  companion,  the 
inn-keeper  is  not  liable  ;  becaufc  it  was  the  fault  of  the  gueft  to 
have  fuch  perfoR3  with  him.  But  if  the  inn-keeper  appoints  another 
perCm  lo  fleep  in  the  room  with  his  gaeft,  and  he  is  robbed,  the 
inn-keeper  is  liable. 

h  The  inn-keeper  is  only  anfwerable  for  fuch  goods  of  his  gueft 
as  are  within  his  houfe,  and  fo  are  under  his  care,  f  But  while 
the  goods  are  in  the  inn,  if  the  inn-keeper  directs  the  gueit  to 
place  them  in  a  particular  place,  under  a  lock  and  key,  or  he 
svill  not  be  anfwerublc  for  them,  and  the  guefl:  neglects,  or  refufcs 
to  do  fo,  but  puts  them  in  another  place,  and  they  are  loll,  the 
inn  keeper  in  that  cafe  is  not  chargeable. 

d  The  inn-keeper  is  chargeable  on  the  ground  of  the  profit 
he  receives  from  his  gueft,  or  goods ;  therefore  where  there  is  no 
■profit  to  him  there  fhall  be  no  charge.  If  a  guell  comes  to  an  inn, 
and  departs  leaving  his  goods  there,  and  tells  the  inn- keeper  that 
he  will  return  in  a  few  days,  and  during  his  abfence  the  goods  are 
lofl:,  tlie  inn-keeper  Ihall  not  be  charged — for  he  has  no  profit  of 
gain  from  the  keeping  foch  dead  goods,  and  therefore  ihaii  not 
be  chargeable  for  tlieir  lofs.  e  But  this  muft  not  be  a  temporary 
abfence  ;  for  if  the  gueft  goes  out  in  the  morning  about  bulinefs, 
and  returns  before  night,  this  is  not  fuch  an  abfence  as  will  excufe 
the  imi -keeper.  J  This  is  confined  to  the  care  of  dead  goods — for  if 
the  gneft  leaves  his  horfe  there  for  any  time,  tho  lie  is  not  there 
iilmfelt,  the  inn-keeper  fliall  be  charged  in  cafe  of  a  lofs,  for 
the  ftanding  of  the  horfe  is  a  profit  to  the  inn-keeper,  and  in  rcA 
pec^t  of  that  he  is  chargeable,  g  Sitknefs,  er  non-fane  memory 
will  be  no  excufe  to  an  inn-keeper  in  this  aiSion,  for  he  ii  bound 
tit  his  peril  to  take  care  of  the  goods  of  his  guells. 

The  irefponfibllity  of  the  inn-lceeper  extends  to  all  the  goods  of 

his 
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his  gucft,  his  ^eeds  and  v/ritlnp:s,  and  all  things  m  aclion  ;  but  not 
to  any  lofs,  or  injurs'  done  to  his  perlon,  as  an  afiault,  battery,  or 
the  like. 

If  a  fervant  is  robbed  of  his  maflcr's  property,  the  mafter  may 
maintain  this  adtion  againft  the  inn-keeper^  at  whole  inn  the  goods 
Tvere  loft. 

Action  lies  sgainft  an  inn -keeper  for  refjfing  to  entertain  a 
traveller,  and  to  provide  for  his  horfe,  he  tendering  a  proper  price 
for  the  fame. 

5.  We  are  to  con{:der  Deceits,  or  as  they  are  commonly  called 
Frauds.  Frauds  may  be  committed  by  the  feller,  either  in  the 
value,  or  in  the  title  to  things  fold.  Warranties  likewife  may. 
be  made  by  the  feller  to  the  bpyer,  either  in  refpefl:  of  the  quality, 
value,  or  title  to  the  thing  fold.  The  fabjedt  of  warranties,  and 
deceits  are  ufually  coufidcred  togetlier,  and  conformably  to  the  p-e. 
neral  pradice.  T  fiiall  follow  that  method — I  jhall  firft  confider 
vvarranties,  and   then  frauds. 

I,  A  wananty  may  be  confidered  as  a  contrafl  on  the  part  of 
the  feller  with  the  purchafer,  whereby  he  engages  and  afliires  feme- 
thing  refpefting  the  value,  or  the  title  of  the  ching.  In  England 
it  is  become  a  common  praftice  to  ground  the  aftion  upon  the 
contraft,  or  promife  ;  that  the  <Iefendant  proiBifed  the  plaintiff, 
that  the  hoife,  or  whatever  it  may  be,  was  found,  or  the  like  ; 
and  then  to  lay  a  breach  of  the  promife  ;  but  in  this  flare  the 
pradiice  has  been  to  ground  the  atlion  on  the  waranty, 

Wairanties  may  be  either  exprefs  or  implied — and  exprefs  war- 
ranties may  be  general  or  particular.  Exprefs  warranty,  is 
where  the  feller  contrafcs,  covennnts,  or  warrants  to  the  buyer 
that  the  thins;  fold  is  of  fome  certain  value — or  is  found,  free 
of  any  defeft,  good,  or  that  he  i§  the  owner  according  to  the  na- 
ture of  the  property,  and  the  tirciimftances  of  the  tranfaftion. 

a  Ifafervant  fells  any  thing  in  the  xv^y  of  his  matter's  bufmef?, 
and  warrants  it  ;  ifthere  isany  frand,  or  deceit,  the  mafter  is 
lidilc.     As  where  a  gald-llrikh's  apprentice  fold  an  tngot  of  gold, 

up  OH 
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wpon  a  f}>ecial  varranty,  that  it  was  of  the  fame  value  with  an  eflay 
then  fliewn,  and  upon  evicence,  it  appeared,  that  he  had  forged 
the  eflay,  and  made  the  ingot  out  of  a  lodger's  plate  that  he  had 
ftolen,  the  ir.after  was  held  to  be  liahle.  And  e%cn  tho  the  ftiitr 
hjmfclf  has  been  deceived  by  Lis  fervant,  yet  is  he  liable  to  the  buy- 
er, a  For  where  a  merchant  fold  filk  to  another,  which  afterv^ards 
appeared  not  to  be  of  the  kind  the  purchafer  meant  to  buy,  where- 
by he  was  inipofed  upon  in  the  value,  he  recovered  agaimt  the 
feller,  tho  it  appeared  that  t'.ere  was  no  aclual  deceit  in  the 
feller,  birt  that  it  was  in  his  fafior  beyond  fea,  for  he  fiiould  be 
anfwerable  for  the  deceit  of  his  fa^or  civilly,  tlio  not  criminslly  } 
and  fince  fome  body  muft  fiji.Tcr,  it  Is  more  reafon-able,  that  he  who 
trufted  the  faftor  fliould  be  a  loftr,  than  tie  other. 

*  Rnt  to  charge  the  feller  by  reafon  of  his  waranty,  it  miifl  be 
cbferved,  that  the  warranty  docs  not  extend  to  defers  vifible  to 
the  eye  of  the  buyer,  for  of  thefe  be  muft  be  apprifcfd  at  the  time  of 
tfcc  fale,  but  if  the  defeifi  is  not  vifble,  there  a  general  warranty 
fljall  extend  to  it,  and  fubjcfl  the  feller  in  cafe  of  a  fraud.  £  As  a 
Warranty  on  the  fale  of  cloth,  that  it  is  of  fuch  a  length,  and  it 
turns  out  to  be  otherwife,  this  aflion  lies  agaiiifi;  the  feller,  be- 
♦aufe  fuch  a  defeA  is  not  vifible  to  the  eye,  but  is  to  be  dlfcovercd 
only  by  meafaring.  d  So  where  the  warranty  was  on  the  faie  of 
an  horfe,  which  w^as  warranted  found  by  the  feller,  rind  it  appeared 
afterwards  that  he  was  blind,  this  aftion  was  held  to  lie.  For 
tho  blindnefs  is  a  defeftin  general  vifible  to  the  eye,  yet  in  horfes 
h  requires  Ikill  to  difcern  it. 

,  The  warranty  muft  be  made  at  the  time  of  the  fale,  and  not 
afterwards,  in  order  to  charge  the  vender  ;  for  if  made  after  fale, 
it  is  made  without  confideration,  neither  docs  the  buyer  thea 
take  the  goods  on  the  credit  of  the  feller. 

/  So  the  warranty  miift  be  in  tiie  prefent  tenfe,  that  the  thing 
Is  found,  not   that  it  will  be  found. 

g  An  offer  of  warranty  at  one  time  ihall  not  extend  to  a  fabfe- 
quent  fale  of  the  fame  tiling.  P'or  where  the  defendant  came  to 
the  plaintiiF  who  was  a  fword- cutler,  and  ofFered    to  fell  him  a 

ftcond  hand  {word,  and  warranting  the  hilt  to  be  filver,  the  pktn- 

tiiT 
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tiff  nfffiTd  him  a  guinea  and  a  half  for  it,  whicJi  he  refufcd  ;  hnt 
having  ofTcred  his  fword  to  many  fword-cutlers,  and  none  hitlding 
liim  fo  much  as  a  guinea  and  a  lielf,  he  returned  tathe  plainTirt", 
who  would  then  give  him  but  twenty-eight  lliiUlngs,  wliich  the 
defendant  took.  It  appeared  afiei  v\  ards  tlmt  the  gripe  only  was 
iilver  and  the  refl;  hrafs.  Upon  which  the  plaintiff"  brouiiht  his 
sdion  upon  the  firfi:  warranty,  but  it  was  adjudged  that  it  did  not 
fextend  to  the  fubfequent  falc. 

a  If  the  venc'.er  knowing  rlie  goods  to  be  unfoimd,  ufes  aajr 
art  to  difguife  them,  or  if  they  are  in  any  fiiape  di  Feient  from 
what  he  renrefents  them  to  be  to  the  bujer,  this  action  lies,  for 
this  artifice  fliall  be  deemed  equivalent  to  an  exprefs  warranty", 
and  the  action  roay  be  brought  on  the  warranty,  and  proof  of  fuch 
artifice  fhall  be  fm^icient  to  fapport  it. 

In  all  cafes  of  the  fale  of  goods^  for  a  full  and  adequate  price 
accordingtotheir  value,  where  there  is  no  exprefs  warranty,  the 
law  implies  a  warranty  on  the  part  of  the  feller,  to  the  buj  er, 
that  the  things  fold  are  his  own — that  they  are  good,  found,  and 
free  of  any  defe6t,  as  the  cafe  may  be.  tor  where  a  man  receives 
an  acWquate  corifideration  for  his  property,  there  is  the  fame  reafon 
•«ndju{lice  that  he  HiculcJ  v/srrant  it,  as  if  he  made  an  exprcis 
%vairanry  for  the  fame  confideration.  Implied  warranties,  will 
extend  to  all  dcfcfis  exifiing  at  the  time  of  the  felc,  which  are  not 
vifible,  whether  they  are  known  to  the  feller  or  not.  For  it  Ifi 
reafonable  that  every  perfon  (hould  fulfcr  the  lof>  that  happens 
to  any  goods  while  he  is  the  owner,  and  thathefhould  not  have  an 
opporinnity  to  fliifi  his  misTortunes  on  to  his  nelghbo'jrs.  The  proof 
of  aftual  fcience  of  the  exillence  of  thedefeft  mijrht  be  extremely 
diff  cult.  It  is  therefore  better  to  make  the  exigence  of  the  de- 
ieR  the  giO:  of  the  aftion,  which  is  capable  of  proof,  without' diffi- 
jculty,  and  is  the  faired  criterion  to  fix  the  liability  of  the  feiJer. 

Ail  implied  warranties  may  be  avoided  bv  the  parties,  when  at 
the  time  of  the  fale  it  is  exprefsly  flipulatcd,  that  the  purchafer 
iliall  take  the  property  at  his  own  rifquc,,and  that  the  feller  fliall 
aot beholden  upon  the  warranty. 

So  if  it  appear,  that  the  price  of  the  t]:lng  {bid  wa-j  fuch  that 

the 
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tli(^  pat-ties  Hlnft  have  contemplated  the  ilcfccl;  at  the  time   of  the 
lale,  the  law  will  imply  no  warranty. 

1.  Detelts,  or  Frauds,  next  claim  our  cdniideration,  and  as 
this  is  fubjecl  of  frequent  difcuffion  before  courts  of  law,  it  ds- 
ferves  rninute   illuftratiori. 

All  trade,  dealing  and  fpeculation  is  founcted  on  the  principle, 
that  evtry  perfori  has  a  right  to  take  acl\antage  of  his  fuperior 
knowledge,  difcernment,  judgment  and  induftry  in  making  bar- 
gains in  all  cafes  where;  the  parties  have  equal  means  of  informati- ' 
on.  If  one  man  can  belter  afcertain  and  eftimate  the  value  of  pro- 
perty than  ariother,  and  by  that  mean  can  mtke  a  better  bargain, 
univfcrfal  praftice  will  juftify  the  tranfacllon.  If  one  perfon  knows 
that  any  kind  of  goods  bears  a  hi^'oer  price  in  one  place  than  in  ano- 
ther, he  has  a  right,  without  difclo(u:g  his  knowledge,  to  purchafs 
in  the  chcapeft,  and  fell  in  the  dearcft  place.  This  is  the  founda- 
tion df  ail  fpeculation.  How  far  it  is  juuirishk  in  a  moral  view  for 
$1  perfon  to  takei  advantage  of  the  igiiorance,  or  want  of  judgu:ent 
of  his  neighbour,  is  a  queftion  that  belongs  to  a  treatife  on  ethics* 
But  in  this  place  it  is  fufficient  to  obferve  that  this  is  the  great 
bafis  of  com.mercial  tranfidtions,  and  warranted  by  law.  But  then 
it  muft  be  obfervedthat  no  perfon  in  making  a  bargain  has  a  right 
to  conceal  or  fopprefs  thofe  material  fafts  and  circumftances  which 
he  has  the  means  of  knowing,  but  which  the  other  party  has  not. 
Neither  m.fly  a  perfon  be  guilty  of  any  difguife,  deceit,  falfhood  or 
mlfreprefentation,  for  the  purpofe  of  obtaining  the  advantage  of 
ianother  in  a  bargain. 

a  M'hera  a  thing  is  of  a  cei'tain  value,  and  that  knotvn  to  the 

feller,  but  cannot  be  known  to  the  buyer,  for  any  deceit   in  the 

affirming  the  vatufe  to  bfe  different  from  what  it  is,  this  action  liesj, 

As  where  the  landlord  of  an  houfe,  williingto  difpofe  of  his  intereft 

In  it,  affirmed  the  rent  to  be  more  than  it  really  was,  whereby  the 

purchafer  was  induced  to  give  more  than  it  was  worth,  this  aiSion 

was  held  to  lie  ;  for  the   value  of  the  rent  was  a  matter  of  private 

knowledge  betv/een  the  landlord  and  tenant.     This  refpefts  only 

things  of  a  certain  and  determinate  value  :  but  where   the  things 

fold  are  of  an  uncertain  value,   dependent  on  opinion^  whim,  or 

XV  fancy, 
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fancy,  there  no  aftion  will  lie  againfl  a  perfnn  for  declaring  that 
they  are  worth  more  than  the  common  eftimation  ;  for  this  is  mere 
opinion,  without  any  mifreprefeutation  of  fafts,  which  the  other 
party  has  equal  means  to  know  and  judge  upon.  As  if  a  man  {houkl 
declare  that  his  horfe  was  worth  fifty  pounds,  and  another  fliould 
give  it,  when  in  fact  he  was  not  wortli  raore  than  twenty,  no  actiorj 
lies  ;  for  it  can  never  be  fafe  to  admit  the  principle  that  a  perfon 
may  be  fubjefted  in  damages  for  a  fraud,  becaufe  he  has  fold  proper- 
ty for  raore  than  it  was  v/orth  in  common  eRimation,  or  in  the  opi- 
nion of  a  jury.  Yet,  if  a  man  takes  advantage  of  the  ignorance,  or 
confidence  of  another  in  that  manner,  his  conduct  cannot  be  juflified 
by  moral  principles. 

1  Action  will  not  lie  for  a  fraud  in  the  fale  of  public  fecnrities, 
becnufe  of  a  public  nature,  and  their  value  a  matter  of  jjublic  no- 
tqriet)-;  eaoally  within  the  knowledge  of  buyer  and  feller  ;  but  in 
the  fale  of  private  orders  drawn  by  individuals,  or  by  feletl-men, 
where  the  value  aftually  lies  in  the  knowledge  of  the  feller,  and 
not  of  the  buyer,  adion  will  lie  for  any  fraud,  falfliood,  or  niifre- 
prefentatloH,  wbreby  the  plaintiff  has  been  injured. 

It  is  faid  to  be  a  rule  of  common  law,  that  if  the  buyer  has  an  op- 
portunity to  inform  himfelf  of  the  true  value  of  the  thing,  and  neg- 
lefted  it,  the  adtion  will  not  lie.  As  if  in  the  cafe  before  mentioned 
of  the  landlord,  if  he  had  only  faid  that  another  perfon  would  give 
fo  much  for  it,  when  in  faft  he  had  never  offered  any  thing,  this 
action  would  not  lie,  becaufe  the  buyer  might  have  enquired,  and 
been  informed  the  truth.  But  the  principle  that  no  aftion  will  lie 
for  a  falfc  affirmation,  where  the  party  has  the  means  ofdifcover- 
ingthe  truth,  feems  of  late  to  have  been  exploded,  and  the  doftrine 
rcfpefting  frauds,  is  eflabliflied  upon  a  broader  and  more  equitable 
baijs. 

The  general  rule  is,  that  where  the  feller  is  guilty  of  a  falfe  afEr- 
jnation  or  mifreprefcntation  of  any  fad,  relative  to  the  thing  fold, 
■which  is  material  to  induce  the  buyer  to  purchafe,  and  by  which  he 
16  defrauded,  aftion  lies,  tho  it  was  in  the  power  of  the  purchafer 
by  enquiry  to  have  difcovered  the  truth.  For  it  is  a  moral  duty  in- 
cumbent on  every  perfon,  to  fpeak  the  trutli.     If  any  perfon  vio^ 

lates  tlie  truth,  he  is  guilty  ©f  an  immoral  aft,  and  ought  to  be  an- 

fwerabk 
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fwerable  for  every  injury  that  another  may  luflain  by  it.  Foi-  the 
X>urpore  of  condiidinc;  the  Intercouvfe  among; mankind,  it  is  necefla- 
rv  and  reafonable  that  they  fliould  rcpofe  confidence  in  the  aflcrti- 
ons  and  declarations  of  each  other  ;  and*  that  in  fuch  caies^  they 
ihould  be  obliged  to  make  fearch  and  enquiry  refpefting  their  truth, 
tnuft  be  a  great  obftrudion  to  the  negoclatioii  of  bufmels.  It  is  alfo 
compatible  with  prudence  and  caution,  as  well  as  natural  for  a 
perfonto  believe  the  declarations  of  thoTe  who  are  in  common  re- 
pule.  If  a  perfon  will  take  advantage  of  this  general  coniidence 
ihat  i^  repofed  in  the  ailertions  of  mankind,  for  the  purpofe  of  de-. 
frauding  another  by  falfliood  and  mifreprefentation,  rcafon  and 
juftice  condemn  him  for  the  crime,  and  the  law  compels  him  to  malic 
a  reparation  in  <3amages  for  the  injury. 

In  all  actions  for  a  deceit,  it  is  neceflary  to  alledge  and  prove  a 
fcience  in  the  feller  ;  for  this  is  neeeffary  to  conftitute  a  fraud,  tljo 
not  a  warranty,  a  As  where  the  plaintiff  declared  that  tlie  de- 
fendant being  a  goldfmith,  and  having  flail  in  precious  (tones,  had 
a  ftone  which  he  affirmed  to  be  a  bezoar  ftone,  which  he  fold  to  him 
for  two  hundred  pounds,  when  in  truth  it  was  not  a  bezoar  ftone. 
Afterverdicl  for  the  plaintiiF,  judgment  was  arrefted,  becaufe  the 
deciara:tioTi  had  not  charged  either  that  the  defendant  fold  it  know- 
ing it  not  to  be  a  bezoea:  ilone,  ov  that  he  Jiad  warranted  it  for 
fuch  a  ftone. 

This  adlion  will  He  for  a  fraud  in  tlie  feller,  refpefiing  tlie  rcr 
prefentation  of  his  title  to  the  thing  fold,  b  In  all  cafes  where  a 
perfon  fells  property  as  his  own,  knowing  it  to  belong  to  another 
perfon,  this  aiSion  will  lie  againft  him  ;  but  to  fupport  the  fraud, 
it  is  neceflary  to  alledge  and  prove  a  fcience  in  the  feller,  c  So 
where  a  perfon  affirming  that  certain  goods  ar-e  the  property  of 
his  friend,  that  he  has  authority  to  fdl  them,  and  in  fadl  does 
fell,  having  no  authority  ;  for  this  fraud,  adlion  lies.  In  this  cafe, 
the  deceit  being  in  the  falfs  aiTirmntion,  it  will  be  fufficient  to 
prove  them  the  goods  of  another  perfon,  without  proving  the  de- 
fendant knew  them  to  be  fo  ;  for  it  need  not  be  averred  in  the  d% 
tlaration,  and  this  proof  would  be  fuflicient  to  put  the  defendant 
■on  proof  that  he  had  authority  to  fell  them.     An  aflirmation  bv  "a 

perfon 
■tQto.  Jac.  4r.         ^Silk.  zio.     Ld.  Raym.  jgj.         c  liuU.  I>^,  F.  ,35. 


124  OF  TRESPASS  ON  THE  CASE. 

perfon  that  he  is  the  owner  of  things  in  poiTeffion^  amounts  to  a 
warranty  to  the  buyer. 

a  The  rule  of  the  comtnon  law  feeins  to  be^  that  if  a  perfon 
fells  a  thing  which  he  really  believes,  and  lias  reafonable  ground 
to  believe  is  his  property,  as  if  he  obtained  it  by  fair  purchafe  ; 
that  no  acftion  will  lie  againft  him  for  felling  it,  even  tho  it  turns 
out  that  he  has  no  property  in  it — that  if  he  fells  a  thing  out  of 
his  poflefliou  afErn/mg  liimfelf  to  be  the  owner,  or  knowing  that 
he  is  not  the  owner,  no  afticn  lies  againft  him  ;  for  behig  out  of 
poileffion,  the  buyer  muft  take  care. — Thefe  principles,  however, 
are  not  founded  in  juftice,  and  I  prcfume  never  have  been,  and 
never  will  be  admitted  as  ccmmcn  law  in  this  ftate  ;  but  that  the 
following  principle  founded  in  equity,  will  be  adopted  ;  that  in 
all  cafes  where  a  perfon  for  a  valuable  and  adequate  confederation, 
fells  goods  not  his  own  to  another,  the  law  implies  that  he  warrants 
to  the  buyer,  that  they  arc  his  own,  whether  he  affirms  they 
are  his  ovvn,  or  whether  or  not  he' knows  that  they  are  not  his 
own.  And  that  in  all  cafes  an  aftion  will  lie  on  this  implied 
warranty  ;  and  that  the  gifl  of  the  adion  is  not  M'hether  the  feller 
affirmed  the  goods  to  be  his,  or  knew  that  they  were  not  ;  but 
jncrely  whether  the  goods  were  his,  or  not  at  the  time  of  the  fale. 
This  principle  moft  certainly  is  founded  In  reafon  and  common 
fenfc.  For  if  a  man  exerciles  an  a<5l  of  owner/hip  about  property, 
by  o.Tering  it  to  fide,  he  by  implication  declares  he  is  the  owner, 
and  thebuyer  has  reafon  to  believe  he  is  the  owner  ;  this  there- 
fore ought   to  amount   to  a  warranty  in  law. 

Another  ground  of  tliis  aftion  as  founded  on  deceit,  is  where 
an  injury  is  done  to  any  perfon  from  an  impofition  In  cheating;, 
or  ufingfalfe  pretences.  ^  As  where  money  was  left  in  the  hands 
of  a  third  perfon,  to  be  deliveved  to  the  plaintiff,  and  the  defend- 
ant pretending  to  be  the  plaintiff  to  fuch  perfon,  obtained  the 
.jnuney,  this  adlion  was  held  to  lie.  c  So  for  cheating  a  perfon  by 
falfe  cards  or  dice,  out  of  any  liim  of  money,  this  acl;ion  will  lie, 
.H  So  all'Jming  a  falfe  characler,  and  by  that  means  committing  a 
ciieat,  is  actionable  ;  as  if  a  man  pretending  to  be  fingle,  prevails 
on  a  woman  to  marry  him,  when  in  fai^  he  is  married,  this  adiion 

will 
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'jvill  lie — but  if  a  married  woman  commits  afimilar  Fault,  it  is  not 
aftionable,  for  all  adls  of  married  women  are  void. 

I  fhall  mention  fome  decifions  under  this  head,  that  have  taken 
place  in  this  ftate.  A  man  of  property  gave  his  note  to  a  known 
bankrupt,  who  by  means  of  it  pvirchafed  property  and  indorfed 
over  the  note  in  payment,  and  then  gave  a  difcharge  on  the  note 
to  the  promiffbr,  by  which  the  indorfee  was  defeated  of  the  pay- 
ment. For  the  fraudulent  ad  of  (giving  a  note  to  a  bankrupt,  and 
then  taking  a  difcharge,  their  being  prefumption  of  a  collafion, 
which  was  expref-^ly  alledged  in  the  declaration,  the  promifibr 
was  fubjefted  in  this  afcion  to  the  indorfee. 

Where  a  man  of  property  combines  with  a  bankrupt,  and  fur- 
niflies  him  with  the  means  of  making  the  iigure  of  a  man  of  proper- 
ty, and  to  make  part  payment  for  what  he  may  purchafe,  with  * 
view  that  he  may  go  where  he  is  unknown,  and  acquire  property 
on  credit,  or  for  part  payment  and  credit,  fo  that  they  both  may 
fhare  in  the  profits  of  the  trade  ;  any  perfon  who  fiiali  be  taken  in 
and  defrauded  by  fuch  perfon  fo  fitted  out  for  that  purpofe,  may 
bring  this  av^ion  againft  the  perfon  who  fitted  him  out,  and  on  the 
ground  of  a  fraudulent  combination,  may  recover  damages  for  the 
cheat.  This  feems  to  be  going  great  lengths  in  favour  of  a  perfon 
who  is  cheated  by  voluntarily  tmfling  a  ftranger  and  a  bankrupt; 
but  when  it  is  confidered  that  the  man  of  property  who  combines 
with  the  bankrupt  is  the  indirect  remote,  but  ultimate  caufe  of 
the  cheat,  by  furnifhmg  means,  without  which  it  could  not  have  been 
accomplifhed,  and  tliatthis  i.san  immoral  aft,  it  muft  be  acknowl- 
edged to  be  right  to  fubjeft  him.  For  fraud  ought  to  be  difcoura- 
ged  in  evei-y  fliape  it  afliimes. 

So  where  the  defendant  having  obtained  an  illegal  and  void 
warrant  to  take  the  property  of  another,  procured  and  perfuaded 
the  plaintiff  to  aid  and  alM  the  officer  in  the  execution  of  it  by 
mifrcprefcntation,  by  falfely  affirmjning  that  the  warrant,  and  the 
whole  buiinefs  was  legal,  and  afterwards  an  adion  was  brought 
agaiuft  the  plaintiff  by  the  owner  of  the  property  for  a  trefpafs, 
and  the  warrant  being  foand  void,  he  was  adjudged  a  trefpailer, 
sad  fubjefted  to  pay  large  dr.mages.     Upon  this  he  brought  his 

action 
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aftioa  agair.lT:  the  defendant,  for  the  fklfe  declaration  and  niilVe- 
prefentaiion  refpeiStiiiT;  the  legality  of  the  warrant,  and  the  aaiou 
was  fuftaiiied- 

Tf  a  creditor,  or  his  attorney  ftioiild  turn  out  to  an  officer  on  an 
attachment,  or  execution,  eftate  that  did  not  belong  to  the  debtor, 
and  the  owner  fhonkl  bring  his  aclion  againft  the  oflicer  and  reco- 
ver ;  aciion  woujd  lie  in  favour- of  the  offirer  againft  fuch  perfon, 
for  tendering  to  li^nXf  and  direfting  him  to  levy  on  the  eftate  of  a 
perfon,  not  named-  in  the  attachment  or  executlon. 

This  aclion  oftrefpafs  on  tl>e  cafe,  will  lie  againft  a  perfon  for 
Kiot  procuring  an  infurance. 

a  For  where  a  mercliant  gives  inftruftions  to  hi;;  correfpondent 
to  effcA  an  infurance  on  a  fliip  of  his  ;  and  he  negledts  to  do  it, 
he  is  liable  in  this  atSion,  under  the  following  circumftances. 
When  the  merchant  abroad  has  effedls  in  the  hands  of  his  corref- 
pondent here,  he  is  bound  to  enfure,  if  ordered  fo  to  do — for  the 
merchant  abroad  has  a  right  to  appropriate  his  money  in  the  hands 
of  another,  in  any  manner  he  pieafes.  Where  there  are  no  effecls 
of  tlie  merchant  abroad  in  the  hands  of  the  other,  but  the  courfe 
of  the  dealing  has  been  fuch  tliat  it  has  been  ufual  to  fend  orders 
for  one  to  infurc  and  the  other  to  comply,  in  fuch  cafe  if  the  mer- 
chant here  neglefts  to  make  fuch  afurance,  he  fhali  be  liable,  unlefs 
he  has  given  notice  to  fuch  perfon  to  difcontinue  the  dealing. 
Where  a  merchant  abroad  hasfent  bills  of  lading  to  his  correfpond- 
ent here,  he  may  engraft  on  them  an  order  to  infure,  as  the  implied 
condition  on  which  they  are  to  be  accepted,  which  the  merchant  here 
niuft  obey,  if  Ijc  accepts  thenu  But  if  the  merchant  abroad  limits 
the  merchant  here  to  too  fmall  a  premium,  fo  that  no  inforancc 
can  be  procured,  he  is  not  liable. 

So  where  the  merchant  here  ufes  due  diligence  to  procure  an  ivu 
fiirance,  which  cannot  be  done,  or  makes  an  infurance  which  proves 
inciTeclual  without  his  fault,  he  is  not  liable  ;  for  if  he  afts  faith, 
fully,  and  is  not  guilty  of  hh)  negligence,  h«  iliall  not  be  liable. 


Chaj»t£«. 
c  a  "Efy'w.-.  Dig.  jrp.    a  T«rm.  Ri:p.  1S7.     Cowp.  179. 


Dj 


OF  DEST.  Ti7 

Chapter     Eleventh'; 
OF   DEBT. 


EBT  is  an  adlon  founded  on  contraft,  exprcfs  or  impHed,  id 
■which  the  certainty  of  thefum,  or  duty  appears,  nnd  in  which  the 
plaintiff  is  to  recover  the  fum  in  numero,  and  not  in  damages. 

Debt  will  lie  upon,     i.  Simple  ContraiSt.     2.  Bonds.     g.Leafes. 
4.  Judgment.     And  5.  Awards. 

I.  Debt  on  fimple  contracfcs.  a  Debt  lies  upon  all  fimple 
contrafts  where  there  is  a  commutation  of  property  for  money. 
As  for  the  price  of  goods  fold,  wherein  the  price  has  been  afcer- 
tained  between  the  parties.  So  it  will  on  all  fimple  contracts 
which  are  determinate,  and  the  fum  due  is  certain,  and  dependent 
on  no  after  calculation.  But  for  fuch  cafe?,  this  adion  has  grov/n 
into  difufe — becaufe  by  the  common  law,  the  wager  of  law  is  al- 
lowed, and  becaufe  the  plaintifF  muft  recover  the  exaft  fum  de- 
clared for,  or  he  cannot  have  judgment,  which  being  often  uncer- 
tain^ it  has  given  Avay  to  the  action  of  aflumpfit ;  in  which  a  per- 
fqn  may  recover  fuch  fum  as  I'e  proves  to  be  due.  But  flill  this 
aftion  may  be  brought  on  fimple  contracts,  tho  never  pradtifed  ; 
it  is  therefore  neceflary  to  obferve  that  it  will  not  lie  againft  b  an 
executor,  or  adminiftrator,  t  nor  upon  a  promife  to  pay  the  debt 
of  another,  d  nor  againll  the  accepter  of  a  bill  of  exchange. 

2.  Of  Debt  on  Bonds.  The  general  principles  refpecling  bonds 
have  already  been  confidered  in  treating  of  contradls.  It  only  re- 
mains to  mention  fome' particular  rules  refpedling  adions  that  are 
grounded  upon  them.  >• 

-^  If  a  man  be  bound  by  a  bond  to  pay  a  fum  of  money  at  five  fed- 
eral days,  the  obligee  fliall  not  have  an  aftion  of  debt,  till  all  the 
days  are  paft,  for  the  contrad  is  entire,  fo  that  the  breach  of  it  is 
not  complete  till  all  the  days  are  paft.  This  is  where  the  entire 
fum  is  due  on  a  fingle  bond  ;  for  if  it  be  a  bond  in  a  penal  fum^ 
conditioned  for  the  payment  of  money  at  different  days,  the  con- 
dition is  broken,  and  the  bond  becomes  abfolute  upon  failure  of 
payment  at  any  of  the  days,  and  debt  lies  before  the  lafl  day  is 
paft. 

In 

fl  I  Efpjn    Di<]f.  182.     4  Cj.  94*     ^  J)  Co.  87.      t  Cro.  Car.  146.     rfSalk. 
23*        ^    Co.  Liu  192.  ti 
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-  .n  debt  on  a  finiple  contraft,  the  plaintiff  fliould  fct  forth  iii 
his  declaritiicn,  the  proniile  or  confideration,  which  is  the  ground 
of  the  aftion,  but  in  dcdaring  on  a  fpeciahy,  it  muft  be  on  a  cer- 

tai::  --  r"'- 't>lIgatorv,  or  deed  liakd  with  his  leal,  and  conchjdcd 

V."  f'  r  f^'-  bond  or  obligation  is  of  ilfclf  fufficient. 

Bonds  are  either  finole  or  conditional.  Condilional  bonds  con- 
tain cea"tj3iia  condkious,  which  ii  faiailtd,  the  penal  part  becomes 

In  actions  bronght  upon  bonds  containing  conditions,  the  d eel a^ 
raiionmay  either  fet  forth  the  conditions  at  large,  with  anaffign- 
went  of  the  breach,  or  it  may  be  founded  only  on  the  penal  part  ; 
in  which  cafe,  tlie  defendant  having  prayed  oyer  the  bond,  may 
plead  the  conditions,  with  an  averment  of  the  performance,  and 
then  the  plaintitf  in  his  replication,  may  aflign  the  breach.  This 
general  rule  of  the  common  law,  extends  to  all  cafes  of  bonds  of 
an  official  nature,  excepting  in  the  cafe  of  fheriffs,  who  in  aftions 
on  official  bonds,  muft  (late  the  conditions  in  the  declaration.  This 
is  a  principle  introduced  by  our  courts. 

l>  It  is  a  general  rule,  that  in  uf.ions  on  bonds,  the  plaintiff 
fliould  affign  but  a  fingle  breach,  for  fo  only  can  the  defendant 
know  where  to  apply  his  defence,  c  But  where  the  tranfaftion 
on  whicii  the  breach  is  founded  is  entire,  though  it  confills  of  many 
parts,  a  general  affignment  of  a  breach  will  be  fufficient. 

d  Where  a  fingle  breach  is  affigned,  it  fhould  be  fully,  and  parti- 
cularly ftated  in  what  manner  the  breach  accrued,  e  The  breach 
Iliould  be  fo  aligned,  that  by  no  prefumption  it  fliall  be  out  of  the 
condition  of  the  bond  ;  for  fo  judgment  might  be  given  without 
caufe  of  adion.  /  But  the  affignment  of  the  breach  need  not  be 
in  the  words  of  the  condition,  if  it  appears  to  be  within  the  mean- 
ing or  intent  of  the  agreement. 

^  Where  the  plaintiff  brings  debt  on  bond,  for  the  performgnce 
of  any  thing,  if  the  defendant  pleads  matter  of  excufe,  the  plaintiff 
need  not  fet  out  a  particular  breach,  for  the  excufe  admits  the  non- 
performance, and  juftifies  it.     As  in  debt  upon  a  bottomry  bond, 

the  condition  was,  if  the  iliip  returned  in  ten  weeks,  and  gave  an 

account 
a  I   Efpjn.  Dig.  317        l>  a   Biur.  773.        e  IJem.        </ Douglafs,  30^, 
*  I  Slra:igi?,  is;.       /  P0U2I.  36;.       /  Salk.  138. 
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account  of  die  profvts  of  her  voyage,  the  obligation  w»s  to  be  void. 
The  defendant  pleaded,  that  the  fhip  was  loft,  and  the  plaintiff  re- 
plied that  the  fhip  was  not  loft,  to  which  the  defendant  demurred, 
becaufe  no  breach  was  affigned  ;  but  it  was  adjudged  that  the  de- 
fendant had  made  it  unnecefTary,  by  pleading  matter  of  excufe  j 
but  in  cafe. of  an  award,  if  the  defendant  pleads  matter  of  excufe 
for  non-performance,  the  plaintiff  muft  fet  out  the  award  and 
breach,  for  the  award  may  be  void  in.whole  or  in  part,  and  there- 
fore the  award  muft  be  fet  forth,  not  only  that  the  court  may  fee 
that  there  was  an  award,  but  alfo  that  the  non-performance  was 
of  a  good,  and  not  of  a  void  part  ofthe  award,  for  that  need  not 
be  perforjned. 

Where  a  bond  is  in  the  disjuni^ive,  a  breach  of  either  part  by 
the  a6l  ofthe  obligor,  forfeits  the  bond,  and  is  a  fufficient  aliigi*^ 
mcnt  of  the  breach  ;  for  the   law  will  fupply  thefc  words  ivhkh 
Jbatl  tfirfi  ,h,appen^     A%   where   the    defendant's    wife  vthen  folc, 
gave  a   bond. to  the  plaintiff,  which  was  in  the  penalty  of  twelve 
hundred  poui^s,   if-flic  married  any  other  perfoa  than  the  plain- 
tiff, or   rcfufed  to  marry  him  within  one  month   after  the  death 
,of  her  father.     Having  married  the  defendant  in  tlie  life  time  of 
■her  father,  the  plaintiff  brought  debt  on  the  bond,  afiigning  her 
Jnarriage  as  the  breach  :  and  it  was  held  good,  tho  infifted  that 
file   might  perform  one  part   of  the  condition,  by  marrying  the 
plaintiff  after  her  father's  death,  as  he  might  furvive  her  hufband, 

a  By  the  common  law  of  England,  it  is  a  general  lule  that 
-the.fubfcribing  witnefs  to  a  bond,  fhould  in  an  action  on  it,  be 
'always  produced  to  prove  the  execution  of  it,  unlets  fome  reafon  Is 
fhewn  why  he  cannot  be  procured  ;  and  then  collateral  evidence 
is-admillible.  This  may  be  confider^d  as  la^r•  iiere,  i>  for  it  ha3 
been  determined  that  where  the  fnbfcribing  witnefs  to  a  note  i$ 
living,  or  niay  be  had,  he  muft  be  produced,  if  the  note  is  denied, 
and  Dtiier  evidence  of  an  inferior  nature,  is  not  admiflible  with- 
out It. 

If  the  bond  be  conditioned  for  the  payment  of  money,  t^ie  de-^ 

fendant  under  the  plea  of  full  payment,  may  produce  oral  tefti- 

ttiony,  to  eftabllih  the  fact,    contrary  to  a  maxim  of  the  Englifh 

S  comnaou. 

«  Dju^lafs,  305.        h  Law  vs.    Atwatcr,  Sup.   C  J 794* 
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common  law,    that  the  cVbi  imifl:  be  dcnroycd  hy  evidence  of  is 
high  a  nature  as  the  debt  iiiclf. 

In  Enjjjland  there  is  no  relief  at  law,  againf?  the  pavmcnt  of 
tlie  whole  penalty,  upon  a  breach  oF  the  condltioaal  part  of  the 
bond,  which  rendered  it  ncceflary  to  api.-Jy  in  cliancery  for  re-- 
lief  agaiuft  the  pen?d  part,  upon  the  payriK-ut  oi  i!ie  fum  actually 
due.  But  in  this  ftate,  by  force  of  a  ftatute  for  that  purpofe, 
courts  are  veflcd  with  tlie  equitable  po\vcr  to  chancer  the  bon<i 
to  the  fum,  which' is  jadly    due,  according  to   tlie  conditions. 

Recognizances  ,are  bonds  acknowledged  before  fome  court, 
conditioned  to  abide  final  judgment,  or  to  jM-ofccute  appeals,  or 
for  other  purpo(es,  a.'»  the  cafe  may  1/e,  r.nd  are  coi  fidered  as 
inatters  of  record.  Cn  thcfe,  aiS.ions  of  debt  as  well  as  fcire 
fecias,  will.  lie.. 

p.  Cf  dtn^t  on  Itaff-s,  or  for  renr.  "  l^ents  rcfcrvcd  on  leafes 
for  vcnrSj  are  at  all  tiines  w!:en  due  recoverable  bya-flion  c-fdebt. 
^  So  M-here  one  is  tenant  at  wiIl,Mith  a  rent  rcferved,  the  lefibr 
r.iay  always  have  action  of  debt,  for  rents  in  arrear.  But  this 
adion  docs  not  lie  for  rent  againfl:  tenants  at  fu'Ferance  ;  ^  nor 
■w-ill  it  lie  for  arrears  cfa  freehold,  reiit,  during  tlie  sontinuance 
of  the  leafe.. 

J  If  there  is    Icflee  for  years,  and   he  afllgns  r.ll  Wis   interefi;  to 

another,   vet  the   leilbr  may  (liUhr've   aclion  <-f  debt   ag;.iuft  him 

for  rent  in   arrear,  after  afii^mmcnt  ;  lit  ft,  becaafe  the  leiice  f!-,all 

not  prevent  bj  his  own  acr  Juch  remedy  as  the-  leflbr  has  againft 

hitn,  on  his  own    coiitraft  ;  fecondly,  that  tlie  L-fiee  mi'ght  grant 

his  term    to   a  poor  man,  who  not  being  able  to  manure  the  land, 

and  f)  for  need,  or  malice,  it  would  lie  untilled,  and  the  kilbr  be 

without  remedy  by  aition  of  debt,     e  Hut  the  leflbr  may  accept 

tlje  aflTgnee  for  his  tenant,  and  fo  difcbarge  the   original  leilee. 

,And  if  he  once  accepts  rent  from  the  aflignec,  he  can  never  rtfort 

back  to  the   lirft    leilee.    /  But  the    alligncc  ir,   bound  to  pay  the- 

rent  no  longer  t-han  while  in  poifoh'wn,  and  he  may.  at  any  timei:f- 

i]<m  over  hiv  term,  and  fo  d'ff.harge  himfcif,  even  if  it  be  to  ?n  iji- 

fo]vcnt].erfoi>  V, Tt'r  the;  action  between  thelcfiljr  and  the  afTigtu-c^ 

is-  fortiiidcd  on    the  priVity  of  eftatc,  which    h  gone  by  the  afTign- 

!'icnt 
o  Li't.  feft.  5S.       /' Wcrn,  f((f>.  72.       c  Co.   I.ut.iGj.  a       s'j  Coke,  iiv 
t  do.  Jfic,  jj4.        /  s  S:v:tr^c,  liil.     Silk-  3i. 
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inrnt.  '  <j  Hat  if  \eill-e  for  vears,  "dies,  his  executor,  or  admiaiilra- 
tormay  affign  the  term,  and iliall  not  be  chargeable  for  rci^t  after, 
the  alagnmeut  ;  for  as  they  couid  fell  the  term  to  pay  debts,  fo 
they  can  affign  it,  and  be  difcharj^ed  from  all  fubfcquent  deraaiids 
of  rent.  If  Mice  for  years,  afli'jvns  over  his  itnr.,  and  dies,  the 
executor  fl.a!!  not  be  charged  for  rent,  due  after  his  death,  for 
by  tlie  death,  both  the  privity  of  the  elbte  and  of  the  coutrad., 
arc  at  au  end. 

4,  Of  Debt  on  Judgment,  h  It  Is  a  rule  of  the  common  law 
of  England,  that  wlicnever  a  pcrfoii  has  recovered  a  judgment, 
an  adlion  of  debt  will -at  anytime  lie  oa  that  jndgment,  while  it 
is  fubiiftlng.  That  theplaintiifmay  at  any  time  within  a  year  and 
a  day  after  the  rendei-ing  of  the  judgment,  pray  out  an  execu- 
tion ;  but  that  after  the  expiration  of  lliat  time,  h.e  m-uft  by  the 
common  law  have  recourfe  to  his  action  of  debt,  and  by  the  ftatate 
of  Weftniinifler  the  fecoUid,  he  may  bring  lcire-fL.cias^  aud  obtain 
execution,  which  is  how  the  cGHunon  practice. 

But  in  thrs  (late,   our    courts  have  dt\iated  from  the  common 
law  of  liligland,  and  have  adopted  this  rule — that  execution  may 
be  prayed  out  en  a  iudrmcnt  at  any  lime   durins;  tlie  life  of  all 
the    parties  ;  and   to  avoid   vexation   and  multiolicify    of  fdts, 
they  have  determined,  that   no    action   will  lie   on    a   judgment 
dir.-;;ig  the  life  of  the  parlies^  and   when  execution  can  be   prayed 
cut,  and  fiitisfadior.  ohtained.     Eul  if  the  judgment  creditor  can 
obtain  an  advaulape   bv  a  new  acrion    on  tlie   iiidtimc'iit,  which 
he  cannot  have  hy  taking  out  the  execution,  tiscn  action  will  lie  ; 
c  as  where    a  ji'dgincnt  debtor   abfconds,    leaving    ellutc  in   the 
hands  of  an  agent,  or  rruriiee^  but  no  cRate  ou  wliich  the  execu- 
tion can  be  levied  ;    then  an  aftion  of  debt  on  tlie    judgment  will 
lie,  to  enable  the  plaintiff  to  recover  his  due  out  o'"  tlie  efltcts  .of 
the  abfconding  debtor,  in  the   hands  of  his  agent  or  trufiee,  by 
foreign  attachmeitt  :  but  it   mull:  be  averred  in  the  xleclaratioii, 
that  an  execution,  has  been  ifliied  upon  the  judgmeat. declared  on, 
aud   a  iu)Q    eft  inventus  returned,  or  that   no  .good«;,   or  perfoual 
eilatc  of  the  debtor  could  be  fouud,  on  which  the  executloai  E:it>!it 
'Jjs  It\-icd^  and  fatisfaction  of  .the  de'jt  obxiuued. 

If 
«Cro,  FJ>..   715.         ilE'pin.Dlg.  2r3.         r  Kiiby's,  Rep.  jii. 
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If  any  of  die  parties'  are  dead,  then   debt  or  fcire  ^clas  wih 
..Tie  on  the  judgment,  to  enable  the  parties  to  carry  it-  into  iff&Si 
by  obtaining   execution. 

Action  of  debt  will  lie  on  judgments  rendered  by  any  of  the 
conrts   of  the  United  States,  or  any  of  the  States   ki  the  Union. 

If  the  judgment  be  rendered  wliere  botli  the  praties  are  withia 
the  juriidiftion  of  the  court,  it  is  ccnclufive  evidence  of  the  dcbt^ 
and  cannot  be  iinpeached. 

Full  credence  ought  to  be  given  to  the  judgments  of  th^  cotirts 
in  any  of  the  United  States,  where  both  the  parties  are  within 
the  jurifdiftion  of  ftich  court,  at  the  time  of  cotnmencing  the  fuit» 
and  are  duly  ferved  with  the  procefs,  and  liad  er  oiight  have 
had  a  fair  trial  of  the,caufc:  all  wliich,  with  the  original  cauf* 
of  afl-ion  ou^ht  to  appear  by  the  plaintift^''s  declaration,  in 
s5.n  aflion  of  debt  on  fuch  judgment.  But  where  it  appears,  that 
the  defendant  was  oiit  of  the  jerifdiftion  of  fuch  court,  when  the 
fuit  was  commenced,  and  had  no  legal  notice  of  the  fait,  no  action 
ought  to  be  admitted  on  fuch  judgment,  a  As  where  a  perfon  in 
the  Commonwealth  of  Mailachufetts,  commenced  an  a^Eiion  againft 
«n  inhabitant  of  the  State  of  Connediciit,  and  {ervice  was  made 
on  the  defendant  by  attaching  in  Maflachufetts  by  the  flieriiF there, 
«n  handkerchief,  pretended  to  be  the  property  of  the  defendant, 
and  then  fending  by  the  hands  of  two  perfcns  a  fummon,  which 
'Was  left  at  the  houfe  of  of  the  defendant,  which  was  averred  to 
be  according  to  the  laws  of  Maflachufetts  ;  but  the  court  determin- 
ed that  the  defendant  being:  out  of  the  iurifdiclion  of  the  courts 
*f  the  Commonwealth  of  I\!aflachufetts,  at  the  time  of  commenc- 
irijT  the  fuit,  no  legal  fervice  could  be  made  of  a  procefs  ifiuing 
from  fuch  court  upon  him  while  in  this  Hate,  and  therefore  refu- 
fed  to  fuftain  the    adion. 

i  If  judgment  be  obtained  in  another  flate,  and  the  debtor 
has  there  property  fufficient  to  fatisfy  tlie  Cime,  and  which  mav 
fce  taken  on  execution,  the  creditor  is  bound  to  feck  fatlsfaction 
for  his  debt  there  ;  and  adion  will  not  lie  on  the  judgment.  It. 
is  not  necefiiiry  that  there  fliould  be  a  return  of  non  eft  inven- 
tus 
«  Klrb)'s,  Rtp.  119.  *  Idem,  I^J. 
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iRjs  of  the  execution,  to  prove  diat  dlate  cannot  be  had  to  falW^ 
fy  the  debt  ;  but  if  it  appear  on  evidence  that  no  eftate  could 
have  been  obtained,  on  wiiich  to  levy  the  execution,  or  if  the 
right  to  the  property  be  difputable,  or  the  fufficiency  doubtfa!, 
the  officer  is  not  bound  to  run  any  hazard  ;  the  judgment  cre- 
ditor, has  a  right  to  purfue  him  into  any  other  Rate,  and  obtain 
fatisfaftion  for  his  debt  in  x  mode  which  vill  not  expof?  him 
to  any  inconxTnience,  by  rendering  his  body  liable  to  be  taken  in 
execution  and    iniprifoned  till  he  •  will  difchargc  the  debt. 

Eiit  where  an  a>5lion  of  clebt  on  judgment  rendered  ia  a- 
r)0ther  ftate,  was  brought,  and  the  defendant  pleaded  that  on  the 
/Sriginal  fuit  he  was  attached,  asd  procured  bail  to  abide  final 
judgment— and  that  fuch  bail  was  liable  and  able  to  refpond  fuch 
judgment,  and  therefore  the  plaintitF  had  no  right  of  action  ; 
the  court  decerniined  that  the  plaintiff  was  not  bound  to  purfue 
the  bail,  but  might  proceed  againft  tlic  principal  by  adion  oi 
debt. 

<r  A^ion  of  debt,  or  indubitatus  aliinnplit,  will  lie  on  a  foreign 
judgment — in  which  cafe  the  judgment  is  prima  facie  evidence  of 
the  debt,  a  ft'.fficient  ground  for  the  action,  and  the  plaintiiFi.s 
not  boundto  ftew  any  other  confideration.  Such  judgments  bow- 
ever  tre  examinable,  but  it  belongs  to  the  defendant  to  impeach 
the  juftice  thereof,  or  Jhew  the  liime  to  have  r>een  unduly  or 
irregularly  obtained.  But  ailiunpiit  will  not  lie  upon  a  judg-- 
ment  sundered  by  any  of  the  courts  ot'this,  or  any  cf  the  United 
Stat-es— .debt  only   will  lie   in  fjch  cafes. 

5.  Of  Eiebt  on  Awards.  In  s.11  cafes  of  awards,  debt  may 
'be  fufrained  upon  them,  tho  the  party  may  have  a  bond,  or  other 
written  agreement  to  abide  the  award ;  in  which  cafe,  he  may 
Wing  a<ftion  on  the  agreement,  or  debt  on  the  award.  Where 
flici-e  is  no  agreement  to  abide  the  award,  and  there  is  a  naked 
fnhmifilon,  yet  when  the  award  is  publifhed,  the  lav/  in-nlies  from 
the  fubmliHon  au  agreement  to  abide,  and  debt  will  lie  on  the 
.award. 

TJie  atTtion  nrafl  fet  ftut  the  award  and  aver  a  fulfilmrnt  on 
•the  part   of  the    plaintitF,    of  every  thing   ueccilary  to  be  done 
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«  It  is  a  gensral  rale,  that  debt  whl  lie  In  all  cafes  •where 
icdubjtatus  afiimipfit  will  lie. 

b  The  old  dorcrine,  tl;at  in  debt,  tl.c  plaintilFcan  recovrr  orly 
the  precife  fji)i  he  fiies  for,  is  exploded — and  later  dcciiions  vios- 
rant  the  recovery  of  a  lefs  fum  th.an  lued  for. 
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OF     COVENANT. 

e  V-'OVENANT  ir;aii  action  brought  for  the  rccovei-y  of  dam- 
ages, for  a  breach  of  anv  agveenient,  entered  into  by  deed  between 
the  parties  under  hand  and  feal. 

Co%'eriartts,  are  either  in  deed,  or  in  law.  Covenants  in  deed 
are  fuch  as  are  exprefsly  mentioned  and  recited  in  tlie  agreement 
between  the  partes.  (.  ovcnants  in  law  are  fjch  as  the  law 
raifes,  or  implies,  tho  not  cxpreiled.  As  if  Itflbr  demifes  to  leflee, 
for  a  certain  term,  the  law  always  implies  a  covenant  on  the 
lefibr's  part,  that,  th;  Icfice  Ihall  cjuietly  enjoy  durii^g  tlie  term. 

Covenants  mav  acain  be  confidcred  with  reference  to  the  olv 
jcft,  as  real  or  perfonal  ;  that  is  annexed  to  the  land^  f)r  merely 
to  the  pcrfon. 

To  illuRrate  tln.s  f.ibjeft  fully,  I  fliall  cor.fldcr,  I.  The  cre- 
ation of  Covenants.  2.  'J  he  conftructiqii  of  Covenants,  p.  The 
breach  of  Covenants.  4.  Co\  cnnrits  as  they  re{pe<5t  Affgnee, 
Keir,  and  Executor.  5.  The  declaration  and  defence  in  actions 
cf  Covenant. 

I.  Of  the  creation  of  Covenants.  J  There  is  no  need  of  the 
■word  covenant,  nor  of  any  partic;ular  form  of  words  to  condituce 
a  covenant  in  deed — for  any  thing  under  the  hand  and  feal  of  iJ;o 
parties,  importing  an  agreement,  fiiall  fjpport  tliis  action  as  a-^ 
mounting  to   a   covenant. 

As  in  the  cafe  cf  a  U^afe  for  lands,  in  which  arc  the  words  vickl- 

ing  and  pa^-ing   fo  much  rent.     This  is  a  covciiaut,  and   thij 

aCtioji 
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adion  lies  for  the  nou-paymenlr,  for  it   is  an  agreement  for  the 
payment  of  lent.  Vv'Iikh  ar.ioants   to  a  covenant. 

a  So  wherein  a  leafe  of  niillsj  were  tliefe  words,  '^  and  the 
ItiUt  il'.all  repair  the  mills,"  thefe  were  held  to  make  a  covenant. 
i.0  ill  indentures  of  apprenticcfliip,  where  tliere  ai-e  no  formal 
Winds,  but  only  an  agreement  that  t'ne  mafter  fliouM  do  this,  and 
the  apprentice  tliat  ;  yet  it  is  a    covenant  on  both  fides. 

b  But  where  the  word  covenant  is  wanting,  the  words  mnft 
in, port  an  agreement,  or  the  aftion  will  not  lie.  As  if  leHee  for 
ye  irs,  covenants  to  repair — provided  alwa}'S,  and  it  is  agreed  that 
the  Icflbr  fliall  find  timber  ;  th.is  maizes  a  covenant  on  liie  part  of 
the  leflbr,  and  is  a  qulil/cation  of  the  covenant  of  the  Icflee. 
r.nt  if  the  words  had  been  only  "  that  Icflle  would  repair,  provi- 
ded always,  that  the  lelJbr  iliould  find  timber,  (vvlihout  the  words 
it  is  agreed,)  tliis  would  create  no  covenant  on  the  part  of  the 
leliur,  but  would  be  a  condition  precedent  tlie  perfoi>uance  of 
the  Icflee's  co\enant  to  repair, 

c  Covenants  in  law,  differ  in  this  refprvT"  from  covenants  ia 
ficed — that  the  thing  to  be  performed  in  the  cafe  of  covenants  in 
cleed,  is  founded  on  the  words,  which  exprefs  wliat  is  to  be  done, 
as  yielding  and  paying,  imply  covenants  to  pay  rent.  But  cov- 
enants in  law  do  not  follow  ihe  words,  but  arc  the  implictitions  of 
law,  raifed  from  the  exprefs  covenant,  and  required  to  be  perform- 
ed as  ncceflary  to  the  enjoyment  of  the  esprefs  covenant.  As 
in  the  cafe  of  leafes  for  years,  by  th.e  words,  J  have  Jcanftil  a.>d 
gnvnjd.  Thcfc  words  import,  a  covenant  in  law  on  the  part 
of  the  lefibr,  that  lie  has  a  p-ood  title,  and  therefore  if  the 
Icfiee  is  eviiced,  he  may  maintain  an  aaion  of  covenant — for  by 
reafon  of  tlie  dcfetl  of  the  lefibr's  title,  he  could  not  enjoy  the 
demife  which  had  been  made  to  him. 

•^  A  recital  of  an  agrccnient  in  the  beginning  of  a  deed,  il.all 
create    a   covenant,  on   whicli   this  action  will  lie. 

#  Where  a  covenant  refers  to  a  preceding  inflrument,  upon 
which  it  is  founded,  that  inftruiiient  lliall  determine  the  covcnaiit, 
that  is,  tht  covenant  ihall   extend  as  far  as  the  iulh-nment  ana  no 

further.  V/here 

J  Cr.).  J..r  397.  .'■  Roli.  Ahr.  J19..  c  .-  Ca  2o,  C.ivh.  98.  i  Q\Si. 
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a  Where  acoveilant  is  foumleil  on  the  conveyance  of  an -rftatc,  ^ 

if  the  eftate  intended  to  be  conveyed  is  void,  the  covenatrt  is  void  ] 

ahb.     ^  But  it  is  othcrwife  where  the  covenant  is  independent  of  I 

the  eHatc,  as  to  pay   money.  ' 

2.  Of  the  tonflruflion  of  Ccvc7iants.  f  The  d'rtliinftion  te-  ! 
tween  the  conihuctioa  of  covenants,  implied  l>y  operation  of  law, 
and  expreis  covenants  is,  tliat  exprefs  covenants  are  taken  more  . 
flriiftly  ;  and  a  man  may  Vvithout  coiilidcration  enter  into  ?n  ex-  ; 
prefs  covenant  by  hand  and  ieal,  to  the  perfomance  of  which,  be  \ 
is  at  all  eveni.s  boiind.  As  in  this  cafe,  ^v here  a  mafter  of  a  fhip,  ) 
by  charter  party  covenanted  to  be  at  Carolina  b;y  ^  certain  time  ;  \ 
tho  it  appeared  that  it  was  impoifible  that  he  could  be  there  at  the  ! 
time,  from  dorms  and  other  caufes  ;  yet  he  was  held  ^o  be  lia- 
ble on  the  covenant.  ; 

J  For  where  tlie  .covenant  h  exprcfs,  there  mufl  be  an  abfolute  , 
performance,  nor  fljall  it  be  difcharged  by  any  collateral, matter 

whatever.     As  where  in  covenaqt  ifor  a  year's  rent  from  Michael-  \ 

mas  172;^,  to  1726,  the  defendant  iliewed  upon  oyer  of  the  leafe,  \ 

that  the  lefTee  by  covenant  was  bound  to  repair  In  all  cafes  except  \ 

iire,  and  then  pleaded  that  before  Michaelmas  1725,  the  premifes  ; 

had  been  burned  down,  and  not  rebuilt  by  the  plaintiff,  during  j 

the  whole  year,  fo  that  the  defendant  had  no  enjovment  for  the  ■ 

whole  time  claimed.    But  on    demurrer,  the  plaintiff  had  judg-  1 

ment  ;  for  the  covenant  to  pay  rent  wasabfolutc,  and   if  the  de-  1 
fendant  had  any  injury,  he  fliould  ha\"c  his  remedy,   but  could  not 
fct  it  off  againft  the  demand  for  rent. 

f  But  to  thefe  rules,  there  are  fome  exceptioris — If  a  man  cove- 
nants to  do  a  thing  which  tlien  is  lawful,  and  a  {latute  comes 
which  declares  it  unlawful,  or  hinders  him  from  doing  it,  the  cov- 
enant is  annulled  by  the  (latute.  If  a  man  covenants  not  to  do. a 
thing  which  it  was  then  iawful  for  him  to  do,  and  a  ftatute  comes 
•vviiich  compels  him  10  do  ir,  the  ftatute  repeals  the  covenant. 
But  if  a  man  covenants  not  to  do  a  thing  which  then  was  unlawful 
and  an  adt  comes  and  makes  it  lawful,  yet  lliall  the  covenant  re- 
main unrepealed:. 

Covenants 
a  SirT.Raym,  37.      b  Silk.   199.      C  3  Butr,  1^37.      </;^Siao;je,  76;«. 
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a  Covenants  are  to  be  conrtrued  fo  as  to  have-  efFeft,  and  cdf" 
rcfpond  with  the  intention  of  the  parties  at  thfe  time  of  making 
them,  therefore  a  performance  according  to  tljc  lettx;r,  and  not 
according  to  the  fpirit  of  the  covenant,  is  not  a  legal  performance 
As  where  the  condinon  of  a  bond  was,  that  the  ddcndunt  ihouli 
before  a  certain  day,  deliver  to  the  plaintiff"  a  bond  wherein  the 
plainiitF  was  bound  to  the  defendant.  If  before  that  day,  the  de- 
fendant fues  tlie  bond  and  recovers,  tho  at  the  day  he  delivers  it 
up,  yet  it  is  no  performance  ;  for  it  could  not  be  the  intention 
of  the  parties,  that  it  lliouid  be  put  in  fuit. 

t  6ut  if  the  covenant  is  once  well  per'formed,  tho  by  a  fubfc* 
(juent  a6i  it  becomes  of  no  eifeol,  yet  it  is  a  fufficient  performance. 
/>s  if  a  man  be  bound,  that  his  fon  being  ah  infant  uaJer  the  age 
of  conledt,  fliall  marry  the  daughter  of  another,  before  a  certain 
day,  and  the  fon  before  the  time  marries  the  daughter  ;  but  when 
lie  comes  of  age  difagrees  to  the  marriage,  yet  is  the  covenant 
well  and  fufliciently  performed. 

e  Where  there  is  any  doubt  a«  to  theconftrii(5iion  of  a  covenant, 
it  is  a  rule,  that  it  is  to  b^  taken  in  that  fenfc  which  is  mofc 
ftrong  againf!  the  covenantor,  and  beneficial  to  the  ether  part}'. 
Therefore  whci-e  the  defendant  covenanted  with  the  plaintiitjjf 
that  if  he  would  marty  ];is  daughter,  that  he  would  pay  him 
tw'ehty  pounds  per  annulh,  w-ithout  faying  for  how  loKg  ;  it  wa^ 
held  that  it  fliould  be  for  the  life  of  the  plaintiif,  and  not  for  o\M 
year  only  ;  for  foch  conftrudion  is  the  moll  beneficial  to  the  gran- 
tee, and  agaiiift  the  grantor. 

<i  Where  covenants  are  intended  for  the  benefit  of  eovenanteeS^ 

the  covenantor  Ihall    not   be   allowed  by   any  aft  to  defeat  ths 

efFei5l  of  thecovenatit..    i\s  where  the  defendant  covenanted  iiiat 

the  plaintiiF  fliptild   have  all    the  grains  made  in  the  dcrci;Jant'9 

brew-houfe  for  feven  jears,  and  l!ic  breach  alligned  was,  that   the 

defendant  had  put  hops  into  the  grahis,  by  which  they  V/cre  fpoil- 

e.d  and  the  cattle  would  not  eat  thoin.     Theaftionwas  held  to  !Ie> 

for  the  intention  of  the  parries  was,  that  the  plainlirFfliOuld  have 

the  benefit  of  tiie  grains  which  by  this  mc:\r\  wete  ufclcfs.     So  if  [ 

6/jyenanted  to  leave  ail  the  timber  which  is  grovv-ing  on  the  land 

T  when 

«  Crc*.   V'iz,  7.  *  J  Leon.  41,.  c  i  tev.  xo:^-  ^  J6i)f.s,  i^i* 
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wlien  I  take  it,  and  at  the  end  of  the  term,  cut  it  down  but  leave 
it  there,  it  is  a  breach  of  the  covenant. 

a  No  covenant  fliall  be  confirued  to  a  greater  extent  than  the 
words  import,  neither  as  it  refpefls  time  or  perfons,  nor  fo  as  to 
vary  the  duty  to  be  performed. 

b  Exprefs  covenants  fhall  qualify  the  generality  and  extent  of 
covenants  in  law. 

c  Where  there  is  a  covenant  for  quiet  enjoyment,  this  fhall  not 
extend  to  a  tortious  ejeftment  by  a  ftranger  ;  becaufe  for  this 
wrong,  the  lefTee  may  liave  his  remedy  againll  the  ftranger  himfelf, 
but  if  the  leflee  be  ejected  by  lefTor  himfelf,  he  may  have  his  aftion 
of  covenant,  d  But  Lf  the  ftranger  claims  by  elder  title  than  the 
IciTor,  the  leflee  may  have  covenant  againft  the  leflbr  ;  for  he  can 
then  have  no  redrefs  againft  the  ftranger,  whofe  title  is  good  in 
law. 

e  Biit  if  the  leflbr  covenants  exprefsly,  that  the  leflee  fliall  en- 
joy during  the  term,  quietly,  peaceably  and  without  interruption, 
this  will  extend  as  covenant  againft  all  tortious  ejectments  what- 
ever. /  And  tho  the  general  covenant  to  fave  harnilefs,  or  for  qui- 
et enjoyment,  does  not  extend  to  the  tortious  ads  ofa  ftranger  ; 
yet  the  leflbr  may  covenant  againft  the  afts  of  a  particular  peribn, 
or  perfons  ;  in  whicU  cafe,  covenant  will  lie  for  a  tortious  ejefl- 
ment  by  them. 

g  Where  the  covenant  is  for  quiet  enjoyment,  againft  the  un- 
lawful let,  fait,  entry,  or  eviction  of  the  covenantor  himfelf,  or  his 
heirs  and  aifigns  ;  a  difturbance  by  him,  if  done  under  a  claim  of 
rioht  is    a  breach  of  covenant. 

This  covenant  for  qniet  enjoyment  is  ufually  from  any  afts  of 
the  leflbr,  or  any  claiming  under  him.  Thofe  who  claim  under 
him,  are  thofe  who  coivie  in  in  privity  of  the  title,  as  heir,  executor, 
or  aflignee. 

A  covenant  to  fave  harmlcfs,  is  fmiilar  in  its  nature  to  that  for 

qiiiet  enjoyment,  and  the  law  as  to  it  is  the  fame  ;  therefore  this 

covenant 
/: '''Siuml.  4IV.    Cro.  Eiiz.  517.     Cro.  Jnc,  182.    Dongl.  16.         i  4  Co.  80. 
cCo.  lllii.    ar,3.        <y  Fiu.  N.   U.  34a.        «  Hob.  ji.        /lStran.4~0' 
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xtevenantls  not  broken  by  the  tortious  adt  of  any  one  not  claiming 
under  the   leflbr. 

Covenants  for  repairs,  are  ufiially  to  deliver  up  the  preniifies  m 
as  good  plight  as  they  were  received,  a  If  l^^Aee  covenants  to 
keep  an  houfe  in  repair,  and  leave  it  in  as  good  plight  as  it  was 
at  the  time  when  he  received  it,  in  this  cafe,  the  ordinary  and  na- 
tural decay  is  no  breach  of  covenant — but  the  leflee  is  bound  to  do 
his  beft  to  keep  it  in  good  plight,  and  therefore  ought  to  keep  it 
covered. 

h  Where  there  is  this  covenant  on  the  part  ofthelefTee,  if  he 
pulls  down  houfes,  or  fufFers  them  to  decay,  no  aftion  will  lie  a- 
gainft  him  till  the  end  of  the  term  ;  for  before  that  time  he  may 
repair  them  :  but  if  he  cuts  down  trees  or  timber,  covenant  lies 
immediately,  for  fuch  cannot  be  replaced  in  the  fame  plight  at  tlic 
end  of  the  term. 

c  A  general  covenant  to  repair,  and  to  deliver  up  in  repair, 
fliall  extend  to  whatever  buildings  fliall  be  creftcd  during  tlie 
term. 

d  If  the  covenant  is  that— It  is  agreed  that  the  lefiee  fhall  keep 
the  houfe  demifed  in  good  repair,  the  leflbr  putting  it  in  good  re- 
pair, covenant  lies  againft  the  leflbr  on  thefe  words,  if  he  does  not 
put  it  into  good  repair, 

e  There  is  a  dlffen^nce  between  covenants  in  general,  and  cove- 
nants fecured  by  a  penalty  of  forfeiture.  In  the  latter,  tlie  oblii^.?e 
has  his  elecl;ion  to  bring  a'n  action  of  debt  for  the  penalty,  after 
the  recovery  of  which  he  cannot  again  relbrt  to  the  covenant, 
becaufe  the  penalty  is  a  fatisfaftion  for  the  whole,  or  he  may  wave 
the  penalty,  and  proceed  on  the  covenant^  and  recover  more,  dt" 
lefs  than  tlie  penalty,  toties  quoties. 

/  Another  diftindion  is,  \t here  the  penalty  is  only  in  nature  of 
punifhmeut,  or  in  terrorcm,  and  where  it  makes  part  of  the  agree- 
ment as  a'cosnpenfation.  As  if  the  covenant  be  not  to  plough  a 
meadow,  and  there  be  a  penalty  of  fifty  pounds  an  acre,  there  a 
court  of  equity  will  relieve — for  there  the  penalty  is  as  a  punifli- 
■ment  :  but  if  the  covenant  had  been  to  pay  five  pounds  for  every 

acre 
a  Fltz.  A'-r.  Cov.  4-      b  Fitz-  N.  H.  J4J.     .  i  Efpin.'DJj.  318.     ;/  lucm, 
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acre  ofixieadow  ploughed,  thjs  is  parcjnf  tl^e  agreepaetjt,  ^r^ii  tljcre 
is  no  alternative,  it  is  the  particular  liquidated  fvim  agreed  upon  by 
the  parties,  and  is  the  proper  quantum  of  the  damages,  which  the 
jury  ought  to  find.  «  And  therefore  where  the  covenant  was  by 
tlie  defendant,  not  to  marry  any  one  excej-t  the  plainliff,  ami  it' 
Jje  did,  he  would  pay  her  a  thoufand  pounds  ;  this  funi,  it  was  held 
fliould  be  the  fettled  quantum  of  the  damages  to  be  found  by  the 
lury.  *  A  difference  alfo  is  to  be  obferved  between  afllgaing  a 
breach  on  an  afti  m  of  c*»venant,  and  in  debt  on  a  bond  for  the  jier- 
formance  of  covenant — that  in  covenants  it  is  fufhcient  to  aihga 
the  breach  in  thewprcU  of  the  covenant,  bec^u^  all  is  recoverable 
5n  damages,  and  thefe  iliall  be  what  the  plainti.Fcan  pr.ove  he  ha? 
fjftaiijed — ^but  iu  d,ebt  on  bond,  a  certain  breach  pjuti  be  all?gned, 
e  Tho  if  tiie  fubftance  of  the  breach  fp  afCgne^l  l?e  prpve4;  it  js  fuffi 
<3.ent,  tho  not  precifely  as  laid.  As  bond  oy  kflee,  not  tp  cut  trees, 
and  breach  afligned  in  cutting  twenty  trees,  proof  lof  (Cutting  tcp, 
wijl  fupport  the  aciipn,  for  the  cutting  the  trees  is  the  fubftance. 

J.  Of  the  Breach  of  Covenant.  Covenants,  cpniidered  with  rc- 
fpecl  to  the  time  of  performance  are  of  three  kinds. 

I.  d  Such  as  are  mutual  and  indepeudant,  where  either  par- 
ty may  -recover  damage?  of  the  other,  for  the  itiiury  he  may  have 
received  from  the  breach  of  the  covenant  in  his  favour,  and  where 
it  is.no  excufe  for  the  defendant  to  allcdge  a  breach  of  covenant 
on  the  part  of  the  plaintiii. 

a,  '^  The  fccond  fpecies  are  fuch  as  are  cofiditional  and  depend- 
ent, rn  winch  the  performance  of  the  one,  depnds  upon  the  prior 
performance  of  the  oth^r,  and  therefore  till  the  pj-:or  condition  is 
performed,  the  other  party  Hmot  liable  to  an  action  of  covenant. 

/  The  principal  doubt  under  this  head  is,  what  conftitutesa  pri- 
or condition  ;  and  the  following  refoluliojis  have  taken  place. 
Tile  plaintiff  declared,  that  he  covenanted  to  transfer  to  the  de- 
fendant, on  or  before  the  2  tR  of  September,  fo  much  ftock,  and 
tliat  the  defendant  in  csnfvderaticn  of  the  premifies,  covenanted  to 
accept  and  pay  foi-  it,  and  the  breach  afi-gned  was,  that  he  was 
ready  to  transfer,  and  that  the  defendant  then  and  tiiere  rcfuftd  to 

accept 
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sccept  ^ncl  pay  for  it.  On  demurrer;  it  was  objefted  that  the 
transfer  was  a  condition  precedent,  and  that  ^he  plaintifi  fhould 
therefore  fljew  an  aftual  transfer,  before  he  brought  his  ailion. 
But  it  wgis  held,  that  the  confideration  of  the  premises,  is  in  confx- 
deration  of  the  covenant  to  transfer,  not  of  the  adual  transfer  ;  that: 
it  was  not  tlierefore  a  condition  precedent^  bat  that  a  tender  was 
fufficient  to  fupport  the  aftion. 

a  In  executory  contracts,  if  the  agreement  be,  that  one  fhall  do 
;^n  act,  apd  for  the  doing  thereof,  th.e  other  fiiall  pay,  there  the 
doing  the  aft,  i?  a  condhion  precedent,  and  the  party ^who  is  to 
pay,  fhall  not  be  compiled  to  part  with  his  money,  till  the  thing 
be  pc-rfonned,  for  which  he  is  to  j>ay.  Bht  there  are  exceptions  ; 
as  if  the  day  appointed  for  payment,  is  before  the  time  when  the 
thing  can  be  performed,  an  action  may  be  brought  for  the  money, 
before  the  thing  be  done,  for  it  appears,  that  the  party  relied  upon 
his  rem.edy,  and  intended  not  to  make  the  performapce  a  condition 
jirecedent,  but  it  would  be  otherwife  wliere  the  day  is  fubfequent 
to  the  performance. 

l>  But  wliere  a  prior  performance  is  neceflary,  that  performance 
by  one  party  imm.ediately  raifes  a  duty  on  the  part  of  the  oiher, 
und  he  is  bound  to  perform  iiis  part  within  convenient  tivMj,  and 
y  itliout  requeft.  c  The  dependence  therefore,  or  iudependeoce  of 
covenants  is  always  to  be  colleded  from  tlie  evident  fenfe  and 
nieafiing  of  the  parties,  and  however  tranrpoftd  the  words  may  be, 
tlieir  precedency  mu{i  depend  on  the  order  gf  tune,  in  which  the 
intent  of  the  parties  rccj^uii-es  their  performance. 

5.  d  The  third  fpecies  of  covenants,  confidercd  with  regard  to 
the  time  of  performance,  are  fuch  as  are  mutual  conditions,  and  to 
be  performed  at  the  fame  tinic.  in  thefe,  if  one  party  is  ready 
and  offers  to  perform  his  part  ;  and  the  other  r.egleds,  or  refufes 
to  perform  his  part,  he  who  is  ready  and  offers,  has  fnlfiiled  his 
engagements  and  may  nmintain  this  action  for  tlie  default  of  the 
.other,  tho  it  is  not  certain  that  either  is  obliged  to  do  the  (irO:  ad. 

As  where  the  plaintiff  declared  on  an  »'ngagemeat  by  the  de- 
fendant, to  pay  fix  hundred  pounds  on  tiic  plaintiff's  ailigning  the 
iccj^uity  of  redemption  in  certain  premiiief>. 

.<»  Sails,.  171.         i  I   Roli.  Abr.  4^2 
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the  word  s.*;  makes  it  a  covenant  to  be  performed  ny  each  party 
-at  the  fame  tfme  ;  and  that  thertfore,  where  the  plaintiff  oTered 
and  was  ready  to  perform  on  his  part,  and  the  defendant  refufed 
to  f  erform  his,  that  the  plaintiff  fiiould  maintain  his  adion  for  the 
non-performance. 

a  Where  the  plaintiiF  relies  on  a  tender  and  reiufal,  it  fhould 
appear  that  he  could  have  performed  his  part  when  the  tender 
■vv-as  made.  Therefore,  if  one  party  difableshimfclf  from  perform- 
ing his  part  by  any  aft  of  his  own,  tlie  other  party  is  nor  obliged 
to  offer  to  perform  his  part,  but  may  liave  his  action  immediately. 

We  are  next  to  confider  in  what  mr.nner  a  breach  of  covenant 
tnay  be  committed.  ^  If  the  covenant,  is  a  covenant  in  deed  ;  this 
aftion  will  lie  only  for  a  misfeafance,  but  not  for  a  non-fcafance. 
As  if  a  man  grants  away,  covenant  lies  for  rtopping  it  up,  but  not 
for  letting  it  go  out  of  repair  4  c  for  covenants  hi  deed  mult  be 
broken  by  fonie  a<5t  done. 

d  But  in  the  cafe  of  a  covenant  in  law,  aftion  lies  on  it  iho  there 
be  no  att  done  to  caufe  a  breach.  As  where  the  defendant  was 
leflee  by  the  words — /  /:ave  dcvufid,  and  he  brought  his  action  of 
covenant  againft  the  leflbr,  becaufe  the  leflbr  was  not  feifed,  but  a 
ftranger,  the  aftion  was  held  well  to  lie  on  the  covenant  in  law, 
tho  the  lellee  had  never  entered,  and  no  aftual  expulfion  had 
taken  place,  for  it  would  not  be  reafonable  to  force  die  icfiee  to 
enter  and  become  by  fuch  entry  a  trefpallen 

e  The  breach  of  covenant  mijft:  always  refer  to  that  Nvhich  is 
the  fubjedl  matter  of  the  covenant  or  undertaking.  /  It  rauft  al- 
ways be  committed  on  that  which  is  granted  by  and  pafles  under 
the  deed  containing  the  covenant,  g  It  muft  be  committed  during 
tiie  cxiflence  of  theeftate  on  which  the  covenant  is  placed  :  for  if 
the  eftate  expiree,  at  the  time  the  covenant  is  broken,  this  action 
cannot  be  maintained.  *  But  if  the  eftatc  continues  after  the 
breach  committed,  the  aftion  will  lie  -even  after  the  eftate  expires. 

4.  Of  Covenants  as  they  refpecT:  Affignee,  Jleir,  and  Excca- 
tor. 

I.     Of  covenants   rgainft  affigiiees.     »  When  the  covenant  re- 
lates 
a  r  Strange,  ^o.j.     /;  T  Saiinrl.  .^7.T.       c  Cm.  FJV.  t^-r,     rfHrh.  t?.       -  Cm. 
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lates  to  and  is  to  operate  on  a  thing  in  being,  parcel  of  the  deniife, 
tlie  thing  to  be  done  by  force  of  the  covenant  is  in  a  certain  manner 
annexed  to  the  thing  demifed  and  fhall  go  with  the  land,  and  bind 
the  affignee  to  the  performance  tho  not  named.  As  if  the  cove- 
nant is  to  repair  an  houfe  then  demifed,  this  fliall  bind  the  affignee, 
tho  not  named.  But  it  is  otherwife  where  the  covenant  relates  to 
a  thino-  not  in  being;  at  the  time  of  the  demife.  As  if  it  be  to  build 
a  wall  on  the  land  demifed,  this  not  being  in  efle,  when  the  cove- 
nant was  made,  it  fiiall  not  extend  to  the  aflignee,  if  not  named. 

a  But  if  the  covenant  mentions  the  allignce  ;  as  if  Icflee  cove- 
nants for  him  and  his  afiigns,  there  ths  affignee  fliall  be  bomid 
by  any  covenant,  for  any  thing  to  be  done  on  the  thing  demifed,  as 
to  build  a  wall  on  the  lands  demifed.  But  to  do  any  thing  which 
is  merely  collateral  to  the  thitlg  demifed,  as  to  build  a  houfe  on 
fome  other  part  of  the  lefibr's  land,  there  the  affignee  fliall  not  be 
bound,   tho  named. 

t  Wherever  a  covenant  is  for  the  benefit  of  tUe  eflate  demiftd, 
or  extends  to  its  fupport,  it  fhall  bind  the  aflignee,  tho  not  named, 

c  If  the  aflignee  be  named  in  the  original  covenant,  yet  if  it  has 
been  broken  before  aflignment,  no  aftion  will  lie  againft  him. 

d  To  entitle  the  lefTor  to  maintain  an  action  of  covenant  againft 
ihe  leflee  as  aflignee,  he  muft  be  affignee  of  the  whole  tenn. 

e  If  there  be  a  covenant  which  runs  with  the  land,  as  to  repair  ; 
and  leflee  affigns  over,  and  aflignee  dies  inteftate  ;  the  leflbr  may 
have  covenant  againft  the  adminiftrator  of  the  affignee,  and  declare 
againft  him  as  aflignee.  For  fuch  covenants  bind  them  who  come 
in  by  aft  of  law,  as  well  as  of  the  parties. 

/  With  regard  to  how  far  the  leflee,  or  affignee  are  ciiargeable 
in  covenant,  there  is  a  confiderable  difference,  i,  Leflee  has  from 
his  covenant  both  a  privity  of  contrail  and  of  eflate ;  and  tho  he 
affigus  and  thereby  deftroys  the  privity  of  eftate^  yet  the  privity 
of  contraft  continues,  and  he  is  liable  in  covenant,  notwithftanding 
the  affignment.  g  But  2dly,  the  affignee  comes  in  only  by  privity 
of  eftate,  and  he  therefore  is  liable  only  while  i^i  pofluilon.     b  As 

to 
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to  the  firf!  point,  tliertfore  if  tlie  Uflee  sfTigrts,  the  leftbi  i^" 
cepts  rerlt  from  the  sffignee,  yet  for  the  breach  of  any  exprefs  cove- 
nant, tho  committed  after  the  aifignment,  this  a£rion  will  !ie  a- 
gainft  thefirft:  leflee,  on  the  ground  of  tlie  privity  bfthe  coiltriiil-^^ 
but  an  action  of  debt  will  not. 

a  But  as  to  the  fecond  point,  if  leiTbr  brings  covenant  againft 
an  alTignee  of  his  h^flee,  the  affignee  m^y  plead,  that  before  action 
|>ro'Jght  or  canfe  of  action  accrued  he  had  affigned  over.  For  the 
adignee  is  only  chargeable  in  covenant  for  a  breach  committed 
tvhile  in  poUffTion,  not  for  a  breach  dfter  afiignment.  B  And 'it 
is  no  ob;e'fl!on  that  the  alfignee  may  aflign  to  a  beggar — for  it  wa* 
the  leilbr's  folly  to  accept  of  the  original  affignce.  e  Put  it  is  to  b(j 
obferved  that  this  diilliiclion  applies  only  in  cafes  of  covenant  in 
deed.  And  in  cafes  ofcdvtnants  in  law-,  adtioti  >A'ill  lie  againu 
the  leflee  only.  / 

2.  Of  Covenants  in  favour  of  AfTignces.  d  Covenants  in  law 
Vvhich  run  with  the  land  fliall  extend  to  the  aiiignee,  who  may 
inaintain  this  a&iort  on  them*  As  upon  the  words  demife  and 
grant,  the  alTignee  iJiall  have  a  writ  of  covenant  if  ejeclcd  ;  for 
as  the  lefTee  or  affignee  have  the  annual  profits  in  return  for  rent, 
tlierefore  for  a  lois  of  thefe.  he  is  entitled  to  a  compenfation  from 
•the  leflbr. 

Aflignces  who  come  in  by  a&  of  law,  fliall  have  the  benefit  of 
thefe  covL-nants  lUid  maintain  this  adtion. 

p.  Of  Heir  -and  Executor,  e  Covenants  real,  or  fuch  as  are 
annexed  to  the  efcate  fiiall  defcend,  and  the  aftion  be  brought  ei- 
ther by  or  againft  the  heir,  or  c xeoiitor,  according  to  the  eUate 
and  the  time  of  the  breaclu  As  ti)  the  efttue,  the  heir  fnall  have 
tlie'acrioR  by  reafon  of  the  revei  fw/n  and  injury  tc>  it.  /  As  where 
leflee  (or  years,  covenanted  to  repair,  and  leave  in  repair  ;  it  wa^ 
Iteklthat  theiieir  iliould  have  an  action  of  covenant  on  this  tho  not 
ifianrii'il :  i'ov  it  mt.s  a  covenant  that  run  with  the  eftate,  and  ib 
Iboiild  go  Willi  the  revelibn  to  the  lieir. 

^  As  to  tlie  time  of  breach,  the  a(^ion  is  given  to  the  executor, 
35  in  liiis  cale  ;  the  plaintiif  as  executor,  declared  that  the  defend- 
ant 

<«Salk.  8i.  i.  D.,iiclafs,  7.55.  c  Cm.  Car.  188.  d^  Ctf,  8e.  5  Ctt  I7». 
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gm  livid  toitl  t6  tlie  plaintiff's  teRator  certain  lah^s,  and  covenanted 
••with  him,  his  heirs  and  affigns,  that  he  (hould  enjoy  againft  him 
and  another  perfon  atid  all  claiming  under  theffl  ;  and  the  breach 
aiRgncd  was,  that  a  perfon  claiming  under  one  of  them,  had  cjeft- 
ed  the  teftator.  It  was  objeaed  that  the  aftioa  ftould  be  brought 
by  the  heir  or  affignee.  But  it  Was  held  that  the  evidicn  being 
in  t!ie  life  of  the  teftator,  he  could  not  have  heir,  or  affignee  ;  and 
fo  the  aftioj!  belonged  to  the  teftator.  * 

The  adion  of  cover'ant  lies  agalnft  the  heir,  or  executor,  alfo 
accordinsr  to  their  eftates. 

tf  Executors  or  adniiniflratol-s  who  cotne  to  any  term  of  lands 
or  tenements,  a?  fuch  are  bound  by  the  covenants  which  run  with 
the  eftates,  as  belonging  to  the  perfonal  property  of  the  teftator, 
6r  inteftatc.  As  if  the  ieffor  covenants  with  the  leffee,  to  make 
him  a  new  leafe  at  the  end  of  the  term,  and  the  leflee  dk'<  ;  Lis 
CXjecutormay  have  covenant  on  this,  the  not  named. 

c  Where  lands  come  to  the  executor  or  adm.iniurator,  they  may 
be  charged  with  a  breach  in  their  own  time,  as  non-paymenl  of 
rent,  or  with  an  aftion  of  covenant,  cither  in  that  riglit,  or  iis 
affignees  ;  but  with  this  difference:  j  that  if  the  plaintiff  declares 
againfl:  them  as  afliignees,  they  are  charged  as  tcire  tenants,  ar.'d 
the  judgment  is  of  their  own  eftate,  but  «  if  as  executors,  or  ?.d- 
fniniftrators  th.en  of  the  eftate  of  the  fjftator,  even  where  -Jie 
breach  is  committed  in  their  own  time  as  for  repairs  ;  for  k  is 
the  teftator's  covenant  which  buids  the  executor  as  reprefeiitirg 
him,  and  he  therefore  m.uft  be  fued  by  that  name. 


r 
J 


Cut  covenants  merely  perfonal  defcend  exclufively  to  the  exe- 
cutor, or  adminiftrator,  and  covenant  lies  only  agalnft  them. 

5,     Of  the  declaration  and  defence  in  adions  of  Covenant. 

I.  Of  the  declaration,  -g  \Vhere  the  action  is  founded  on  an 
iftdentui-e,  the  perion  bringing  the  aftion,  muft  be  a  party  to  the 
deed,  or  he  cannot  maintain  the  aftion. 

*  Where  a  covenant  is  for  the  benefit  of  any  perfon,  Ivs  mufl  take 

notice  and  advantage  of  it  at  his  own  peril. 

U  The 

a  Hob.   188,  e  I   Wilfon,  4.  4  Salk.  309.  *  Salk.  J17.. 

/Hob.  18S.  g  I  Rol.  Abr.  ^17.         i  Copper,  jaj. 
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a  The  declaration  fiiould  fet  out  exprefsly,  that  the  covenant 
was  made  b)*  deed  ;  h  but  k  need  not  fet  out  the  whole  deed  at 
length,   or  fuperfluous  parts, 

<  Where  tlie  covenant  is  general,  a  general  aflignment  of  a 
breach  is  fufficient  ,-  </  and  the  mod  general,  is  in  the  words  of 
the  covenant, 

*  But  where  a  covenant  is  broken  by  fome  afl:  of  a  third  perfon, 
it  is  not  lufficient  to  flate  the  breach  generally,  for  that  act  ihould 
be  fee  out  ;  but  it  fhould  feem,  tliat  it  might  be  fufficient  to  ftate 
that  breach  in  the  replication. 

/  Where  the  plaintiff  afligns  ^  breach,  it  fliould  be  fo  fet  out  that 
it  may  appear  clearly  to  be  within  the  covenant. 

g  Where  there  Is  a  provifo  in  a  deed  defeating  the  covenant, 
the  plaintiff  need  not  fet  it  out  in  his  declaration,  Ixic  leave  the  de- 
fendant to  plead  it.  h  But  where  this  is  an  exception  making 
part  of  the  covenant,  the  plaintiff  in  fetting  out  the  breach  fhould 
alfo  fllew  that  the  breach  was  not  within  the  exception.  For  the 
declaration  is  on  the  whole  covenant,  and  a  breach  will  not  be 
Within  it  uulefs  fo  fet  out. 

i  Where  a  cov-enant  is  in  the  alternative,  that  is,  where  the  co- 
venantor undertakes  for  one  of  two  things,  breach  fhould  be  aflign- 
ed  as  to  both,  t  But  where  it  is  founded  on  the  contingency  of 
two  things,  and  that  wliich  fhall  firft  happen,  the  plaintitf  may  de- 
clare upon  a  breach  arif.ng  from  tlie  happening  of  one  of  them, 
without  makino;  mention  of  the  other. 

/  W'here  the  aftion  is  for  a  breach  of  covenant,  by  the  aft  of  a 
thiird  perfoH,  tlie  declaration  fhould  fet  out  that  the  breach  was  by 
fnch  a  perfon,  under  a  claim  of  title,  or  by  lawful  a£l ;  for  the  cove- 
n?.at  on  the  part  of  the  covenantor,  does  not  extend  to  the  illegal 
acts  of  others  who  are  thenifelves  liable  to  an  aftion. 

m  It  is  a  f^eneral  i-ule  that  where  a  thing  is  to-be  done  by  a  man 
or  his  affio^ns,  tlie  breach  muH:  be  in  the  disjanftive — that  it  was 
not  done  by  him  or  his  affigns — but  where  the  act  is  to  be  done 
to  3  man  or  his  afiigas,  it  is  fufficient  to  alTign  ther  breach,  that  it 


was 


a  1  Strange,  2t4-       ^  Cowp.  tC.s.         c  i  Salk.   IJJ.         d  Cro.  jar.   170, 
<.lLev.  83.  /Stil.    I.  «  ti;r  X.  Ravni.  65.  £  Su  T.  Joucs,    in- 

1  I  Leoa.  zso.        n  i-d.  Rayni'  sja.      ^  Cro.  fiU?-  9^7'       «  *  ^alk.  I3:9r 
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■was  not  done  to  him  witliout  mention  of  his  affigns— but  this  rule 
^applies  only  in  the  cafe  where  the  adion  is  not  againft  the  firft 
covenantee  or  lefiee.  '  ^ 

a  If  the  plaintiff  in  declaring  in  covenant,  undertakes  to  ftate 
the  eftate  under  which  he  derivep  his  right  to  the  aaion  and  mif- 
tates.it,  the  declaration  will  be  ill. 

h  Where  the  plaintiff  cannot  fue  on  a  breach  of  covenant  with- 
out fome  previous  acls  to  he  perfor-med,  the  declaration  fliould  fi- 
ver the  performance  of  them. 

c  Where  there  is  a  joint  covenant  by  fevcral,  f-U  raouldjoin  iti 
the  adion,  or  on  demurrer  on  oyer  it  will  be  bad. 

2.  Of  the  Defence.  '^  If  all  the  covenants  in  an  indenture,  are 
in  the  affirmative,  the  defendant  may  plead  pei-formancegeneriiHy  ; 
but  if  any  are  in  the  negative,  he  muft  plead  to  thofe  fpecially,  for 
a  nefiative  cannot  be  performed,  and  to  the  reft  generally,  c  So 
if  any  of  the  covenants  are  in  the  disjondive,  he  maft  fliew  wliich 
he  has  performed. 

Where  the  covenant  is  for  the  aft  of  a  (Iranger,  performance 
/generally,  is  a  bad  plea  ;  it  fhould  fliew  it  was  performed. 

g  A  covenant  in  an  indenture  iliall  not  be  pleaded  in  bar  to  a  co- 
venant in  another  ;  except  fuch  be  a  defeafance  of  the  former  ;  for 
perhaps  the  injuries  may  not  be  equal,  h  But  one  covenant  in  a 
deed  may  be  pleaded  in  bar  to  another  in  the  fame  deed,  for  the 
fenfc  of  the  parties  is  to  be  coileded  from  the  whole  ^eed.  As  in 
covenant  for  rent,  the  defendant  was  allowed  to  plead  anotl.er 
covenant  in  the  fame  indenture,  that  he  might  retain  fo  much  of 
the  rent  for  repairs  and  charges. 

/  The  defendant  cannot  plead,  that  he  had  nothing  in  the  t-e- 
•aemeiits — forihe  indcutureis  an  eftopple. 


/tBmvK  ,'?r4.  /'  I   ^Viir.  i6--.       Ho'-.  21-7.  <r  2  Strano^,  n  [(5  = 

^'Co.  Litu  303.  b       filera.    /  iluw.  I    ,?  £  Venr.  zry.         /.•  i.JLtv,   1.54. 
4  'i  Lev.  J46. 
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Chapter    Thirteenth, 
OF   ACCOUNT. 


A< 


XTIOM  of  account  is  grounded  upon  an  exprcfs,  or  implied 
contrail,  that  in  all  cafes  where  one  perfon  has  been  the  receiver 
of  the  property  of  another,  to  ufe  and  improve  and  account  for, 
with  the  profits  thereof,  tliat  he  will  render  his  account  for 
the  fime. 

In  the  confideralion  of  this  fiibjcii,  I  fhall  obferve,  t.  Againft 
whom  /account  will  lie.  2.  In  what  cafes  Account  will  lie.  3. 
Of  the  Pleas  to  tlie  action  of  Account.  4.  Of  tlie  trial  befcre 
Auditors. 

1.  Againll  whom  account  will  lie.  a  Aftion  of  account  by 
the  common  law,  lies  only  againft  guardian  in  focagi,  bailitf,  or 
receiver,  between  merchants  and  the  executors  of  merchants,  in 
favour  of  trade  and  commerce  :  for  between  the/n  there  is  fuch  a 
privity  that  the  law  prefunies  tUev  know  each  others  difburfemcntSj, 
receipts  and  actj^uittances. 

b  It  is  provided  by  ftatute,  that  executors  who  are  alfo  refidua- 
ry  legatees,  when  all,  or  any  part  of  their  legacies  are  with-holden 
from  them,  by  their  co-executors,  raay  bring  their  aftion  of  ac- 
count againft  them  for  the  recovery  thereof  :  and  the  like  action  is 
allowed  to  refiduary  legatees  againft  executors. 

That  joint-tenants,  tenants  in  common  and  co-parceners,  their 
executors,  and  adminiilrators,  may  as  the  cafe  requires  maintain 
atlion  of  account  againft  each  other,  where  either  has  received 
more  than  his  proportion  of  the  profits  of  the  common  eftate. 

f  Where  there  are  feveral  partners  in  trade,  adtion  of  account 
will  lie  in  favour  of  one  againft  the  reft,  after  the  partnerfliip  has 
endfd — in  which  the  whole  of  partnerfliip  accounts  may  be  adjufted, 

2.  In  what  cafes  Account  will  lie.     d  It  feems  to   have  been  a 

principle  of  the  common  law,  that  an  aftion  of  account  will  not  lie 

for  a  thinty  certain,  as  if  one  man  delivers  ten   pounds  to  another 

to  merchandize  with,  he  ihall  not  have  account  of  the  ten  pounds 

but 
a  €0.  Litt.  I7t.     a  RoH.  Air.  16%     /?  Statutes,  r a.     r  Dewit  V$.  Slar.jiordj 
Sap-,  C.  I7p4.     d  Bro-.  Tit,  Accc^i.t,   t,^S'     *  BiO<*o.  76. 
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|>ut  of  the  profits  which  are  uncertain — Ths  groimd  of  the  a^lon 
feenis  to  have  been  a  claim  for  the  profits  of  goods,  money,  or  othe? 
«ftate  delivered  by  one  perfon  to  another  to  ufe  and  improve. 
But  in  this  ftate  our  courts  have  difregarded  the  principles  of  tho 
Enslifh  common  law,  and  have  ejftended  this  remedy  to  thinsra 
certain.  The  rule  therefore  may  be  laid  down  on  this  broad 
bafis — that  account  willlie  not  only  in  cafes  where  money,  or  oth- 
«r  eftate  has  been  received  to  naerchandize  with,  ufe,  improve 
and  difpofe  of,  and  account  therefor  vvlth  the  profits — but  like- 
wife  in  ail  cafes  where  a  perfon  has  received  money  or  other  eftate, 
to  the  ufe  of  another,  and  efpecially  if  received  of  a  third  perfoa 
to  deliver  over,  a  As  where  in  an  adion  of  account  for  two  hun- 
dred pounds  in  fpecie,  and  two  hundred  pounds  in  bills  of  exchange, 
received  of  the  plaintiff" at  New-York  by  the  hand  of  a  third  per- 
fon, to  bring  to  him  at  Norwich,  after  verdict:,  the  defendant  mo.v-? 
ed  in  arreft,  becaufe  theaftion  was  for  a  fum  certain,  but  the  court 
over  ruled  the  exception.  Here  the  money  was  not  delivered  to 
Vfe  and  account  for  the  profits,  but  the  precife  fum  w  as  to  be  de- 
livered  over,  and  for  this  precife  fum,  the  adion  was  brought  an4 
fuftaiaed. 

^  The  plaintiff  may  wave  his  action  of  account  and  bring  Ids 
aftlon  on  the  promife  to  account.  So  in  all  cafes  of  the  reception 
of  a  certain  fum,  allimipfit  for  money  had  and  received,  will  lie. 

Account  will  lie  where  the  reception  and  poflefTion  of  the  pro- 
perty was  lawful  ;  if  the  taking  was  tortious,  this  adion  will 
not  lie. 

3.  Of  the  Pleas  to  aftion  of  account.  The  defendant  may 
^lead  the  general  iflije,  that  he  never  was  bailiif  and  receiver  to 
account. 

f  It  IS  a  rale  of  pleading  in  account,  that  a  matter  which  may 
tmd  ought  to  be  pleaded  in  bar,  cannot  afterwards  be  pleaded  be- 
fore the  auditors  ;  the  reafon  is,  to  avoid  trouble  and  charge  to 
the  parties. 

d  Another  rule  is,  that  if  the  party  is  opxe  chargeable  and  ac 

countable,  he  canno*  plead  h\  bar,  except  in  the  cafe  of  a  reltafe^ 

or 
«  KirV/s  Rf-p     164.     i  Idem-  165.     t  3  Wi]f.   113.     a?  Idem,  11  j,   114. 
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or  fally  accounted  :  thefe  exceptions  are,  becaufe  a  releafe  and 
having  fully  actountctl,  are  total  extinftions  of  the  riglit  of  aftion* 
which  the  court  is  to  jutlge  of;  and  even  in  thefe  two  cafes  they 
mufl  be  pleaded  fpecjally,  and  cannot  be  given  in  evidence  on  the 
plea  of  never  bailitF  and  receiver. 

4.  Ofthe  trial  before  auditors.  «  If  on  trial,  verdidl  be  found 
againft  tlie  defendant,  the  court  render  judgment  that  the  defend- 
ant do  account,  and  appoint  auditors  to  confift  of  three  able  judi- 
cious and  difmterefled  men — who  fiiall  be  fworn  to  hear,  examine 
and  adjuft  the  accounts,  and  may  a])point  time  and  place  to  hear 
the  fame.  Jf  the  defendant  after  notice  given  of  the  time  and  place 
appointed,  refufe  to  attend  upon  the  auditors  and  produce  his  ac- 
count, they  fliali  award  to  the  ptaintifF  the  whole  of  his  demand, 
and  upon  the  parties  producing  to  them  their  accounts,  the  auditors 
fhall  have  power  to  adniinifter  an  oath  unto  tliem,  to  anfwer  fuch 
interrop'atories  as  they  fliall  think  proper  refpeciing  their  ac- 
counts ;  and  upon  either  of  the  parties  refufdl  to  take  fuch  oath, 
or  to  anfwer  direcily  to  fuch  inteiTogatories,  it  fhall  be  in  the 
power  of  the  auditors  to  commit  the  party  fo  refafing  to  goal  ; 
there  to  remain  at  his  own  charge,  until  he  v/ill  account,  or  an- 
fwer as  dfcrefald. 

*  It  h  a  rtile  of  pleading  before  auditors,  that  a  matter  which 
may  and  ought  to  have  been  pleaded  in  bar,  cannot  be  pleaded  be- 
fore them  ;  nor  can  any  thing  be  pleaded  before  them  contrary  to 
that  which  has  been  pleaded  before  in  bar,  and  wiiich  iias  been  found 
by  the  verdift  of  the  jury. 

c  When  the  auditors  have  adjuQed  the  account,  they  make  re- 
port to  the  court,  who  are  to  render  judgment  for  that  (urn,  with 
reafonable  coft  for  the  fervice  of  the  auditors,  which  is  to  be 
paid  to  them  by  the  party  in  wliofe  favour  the  uftion  is  decided — 
to  be  allowed  in  the  bill  of  ccft. 

</  By  the  decifion  of  our  courts,  if  the  auditors  find  a  balance  in 

favour  of  the  defendant,  they  may  report  the  fame,  and  the  court 

will  render  judgment  for   the  r'ccovery  thereof,   as  well  as  cofl:, 

and  award  execution  againft  the  plainlilF. 

This 
■a  Statutes.  IT.     h  3  Wilf.  114,  irj.     c  Sta'utcs,  IJ.      li DxVinloi-.f  vf. 
Whi.Ucrey,  S.ip.  C.      ij^j. 
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This  is  a  deviation  from  the  principles  of  the  Englifh  common 
law,  but  perfedly  confonant  to  reafon  and  jullice. 

a  A  jaftice  of  the  peace,  has  cognizance  of  an  aftion  of  ac- 
count for  a  demand  within  his  jurifdidtion,  but  muil  proceed  ac- 
cording to  law,  in  the  mode  of  trial.  He  mull  (if  the  iiliie  fo  be 
found)  render  judgment  in  the  fir  It  pla^e,  that  the  defendant  do 
account,  and  as  the  flatute  does  not  authorife  him  to  appoint  au- 
ditors, he  mull:  take  tlie  account  himfelf,  and  then  render  judg- 
ment for  the  balance. 

I 
h  In  an  aftion  of  account,  the  plaintiff  in  his  declaration  fhonlJ 

not  only  demand  damages — but  alfo  that  the  defendant  render  his 

reafonable  account. 


A. 
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^SSUMPSIT  is  an  -eiElion  whereby  damages  are  recovered  for 
the  breach  of  any  contract,  promife,  or  undertaking. 

Thefe  contrails  are  either  exprefs  or  implied  ;  both  are  equal 
grounds  of  this  adlion,  for  the  obligations  of  natural  jullice  are  e- 
qually  fxrong,  as  the  nioft  exprefs  promife  in  the  eye  of  the  law. 

Aflimipfit  is  of  two  forts  :  i.  Indebitatus  afTampfit,  which  in  its 
nature,  is  an  aftion  of  debt,  and  lies  in  cafes  only  where  debt  will 
lie.  2.  A  fpecial  allumpfit  in  which  the  damages  are  not  in  the 
nature  of  a  debt,  but  as  a  compenfaiion  for  an  injury 

In  treating  of  this  aftion,  I  fhall  confidcr,  i .  The  ground  of 
the  contraft  itfelf.  2.  The  contraft  with  refpeit  to  Faftors, 
Agents  and  Partners.     3.  The  declaration. 

T .  Of  the  ground  of  the  contraft  itfelf :  which  leads  mc  to 
confider,  i.  On  what  contrafts  this  action  can  be  maintained. 
2.  On  what  contrafts  it  cannot  be  maintained. 

I .  On  what  contrafts  it  can  be  maintained — Thefe  aie  either 
implied,  or  exprefs. 

Of 

«  Bulkley  vs,  Lewis  Sup.  C- Hartford,  17^1-         *  Idem. 
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A6i ion  of  implied  prcmifc,  or  aflunijMit,  is  a  remedy  of  a  veffr 
fxtenfive  and  beneficial  haiiire,  and  tnuch  encouraged. 

f-,lt  is  founded  upon  equitable  principles  and  v.'ill  lie  in  all  eafes 
>)vhcre  the  defendant  is  obliged  by  the  lies  of  natural  equity  tore- 
fund,  or  pay  money,  wliich  he  may  have  received  of  the  plaintiff, 
or  for  his  ufe. 

*  This  aAion  will  He  in  all  cafes  where  onfe  employs  anotiier  to 
tranfatl  any  bufinefs,  or  perform  any  work — and  the  law  prefaraes 
that  the  employer  will  pay  the  perfon  employed,  as  much  as  he 
reafonably  deferves  ;  and  if  be  neglefls  to  make  pa}  ment,  lie  may 
bring  his  adlicn  on  the  implied  promife,  and  aver  that  the  defend- 
ant promifed  to  pay  him  as  much  as  be  reafonably  deferved,  and 
that  his  labour  was  worth  fuch  a  particular  fum,  which  the  de- 
fendant has  needed  to  pay — but  the  eftimation  of  his  labour  will 
be  fubmitted  to  a  jury,  who  will  aflefs  fuch  damages  as  they  think 
the  plaintiff  merited. 

e  This  aftion  will  alfo  lie  where?  one  takes  up  goods,  or  -wares  of 
a  tradcfman,  without  exprefsly  agreeing  for  a  price.  There  the 
law  concludes  that  both  parties  did  intentionally  agree  that  the 
real  value  of  the  goods  fhould  be  paid,  and  an  aftion  of  aflumpfif 
may  be  brought  accordingly,  if  the  vendee  refufes  to  pay  the  valu^ 
of  the  goods. 

i  This  aftior.  will  lie  where  a  perfon  has  laid  out  and  expended 
his  own  money,  for  the  ufe  of  another  at  his  requeft,  for  the  law 
implies  a  promife  of  repiynient. 

,  It  will  alfo  lie  upou  a  dated  account  between  two  pcrfons,  for 

the  law  implies  that  he  againft  whom  the  balance  appears  has  en- 

igagcd  to  pay  it  to  the  other  ;  tho  there  be  not  any  adual  pro- 

jnife.     Aftions  of  aflumpfit  are  therefore  brought  declaring  that 

the  plaintiff  nnd  defendant  had  fettled  their  accounts  together,  and 

that  the  defendant  engaged  to  pay  the'  plaintiff  the  balance,  and 

has  negk(3^cd  to  do  it. 

This 
a  Hy  I.d.  Mi^nsficld,  a  Bnrr.  1072.      h  T\\\$  is  callecJ  an  affnnpfit  upon  ^ 
qnafirii'.n   mciiiir,  3  Kiaik.  Cum.  162.     c  TMs  is  callefi  an  affampfir  npon  a 
qoantum  valehat,  3  Klack.  Cota,  J63.        d  id«ffl,       $  Idem,   IC64.     This  is 
galled  iiifiiTtul  cotnj>utan'«t< 
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a  This  aftion  will  lie  for  tke  value  of  the  ufe  and  Improvement 
of  lands  upon  a  leafe  parole,  vvhere  there  has  been  an  actual  per- 
ception of  the  profits  ;  and  the  ftatutc  of  frauds  and  perjuries  is 
no  bar  to  fuch  adion. 

h  This  adidn  will  lie  to  recover  money  paid  under  a  miflake, 
or  through  the  deceit  of  the  other  party. 

As  if  an  underwriter  pay  money  on  an  infurance  of  a  {hip,  fup- 
pofed  to  be  loft,  v/hich  afterv/ards  airriyes  flife,  he  fhall  recover 
back  the  money  fo  paid. 

It  lies  for  the  1-ccovery  of  money  paid  on  a  confideration  which 
happens  to  fail. 

c  As  where  the  plaintiff  paid  money  to  the  defendant  Upon  his 
promife  to  make  him  a  leafe  of  land,  and  before  the  leafe  was  made 
the  defendant  was  evifted,  the  plaintiff  recovered  his  money  by 
this  action,  the   confideration  not  having  been  performed. 

It  lies  to  recover  money  paid  to  one  ading  under,  or  in  purfu- 
ance  of  a  void  authority. 

^  As  where  one  having  letters  of  adminiftratjon,  appointed  the 
defendant  his  attorney  to  receive  money  owing  to  the  inteftate,  who 
received  the  fame  and*paid  it  over  to  adminilrator,  afterwards  a 
\vill  appearing  and  tlie  adminiftration  being  repealed,  action  in  fav-* 
our  of  the  executor  againft  the  attorney  was  held  to  lie,  becaufe  he 
acted  under  a    void  authority. 

g  It  lies  to  recover  money  obtained  from  any  ofic,  by  extortion, 
impofition,  opprelfion,  or  taking  au  undue  advantage  of  the  par- 
ty's fituation. 

/  As  where  the  plaintiff  having  pawned  plate  to  the  defendant, 
for  twenty  pounds,  at  tiie  end  of  three  years  came  to  redeem  it, 
and  tendered  four  pounds  more  than  the  legal  intereft  for  that  time  ; 
the  defendant  refufed  to  take  lefs  tiian  ten  pounds,  the  piaintifF 
paid  ihe  ten  pounds,  and  had  his  goods,  and  brought  his  adion  for 
the  fiirplusof  the  legal  intereft  fo  extorted  from  him.  It  was  ob- 
jected that  the  plaintiu might  l*ave  tendered   legal  intereft,  and 

X  broughf 

a  Ropers  vs.  Tr?fy,  Sup.  C.  179O.  t  z  Biirr.  TCIO.  r  I'alm.  ^64'. 
i  I   Salk    j;.        ex  Burr.  IC/II,       f%  SUat^ge  915. 
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brought  trover  for  the  goods,  and  that  the  payme^  was  volanfary 
and  To  not  injurious.  But  the  aftion  was  held  to  bemaiiitainable,be- 
caufe  the  plaintifF  might  be  in  immediate  want  of  his  goods,  and 
trover  would  not  be  a  competent  remedy — and  becaufe  tlie  defend- 
ant, took  an  advantage  of  his  flfuation,  v,^hich  deprived  him  of  that 
freedom  in  the  exercife  of  his  will,  which  every  perfon  ought  to  puf- 
fel's,  when  the  rule  that  a  voluntary  a£l  cannot  b^  an  iajrwy,  ougb-t 
to  apply. 

<f  So  where  the  plalntifF's  brother  was  a  bankrupt,  and  flie  was 
induced  by  an  agent  for  the  defendant,  a  principal  creditor  to  give 
tini  forty  pounds  to  fign  the  bankropt  certiScate,  the  money  paid 
for  that  purpofe  was  allowed  to  be  recovered  back  in  this  adiion, 
as  oppreffively  and  unjuftly  extorted  from  the  plaintiff. 

*  This  action  will  lie  to  recover  money  which  has  beea  embez- 
zled, or  which  any  perfon  has  been  defrauded  of,  by  cheating,  or 
otherwise,  ^^s  where  the  nurfe  to  a  perfon,  when  he  died  took 
money  and  went  olf,  the  adminiftrator  was  allowed  to  bring  his 
action  for  money  received  to  his  ufe.  In  fuch  cafes^  the  ov/ner 
fliall  recover  the  property  when  embezzled,  if  he  can  identify  it, 
tho  not  in  the  hands  of  the  perfon  cmbezzliiig  it.  As  where  the 
plaJntiiT's  clerk  embezzled  notes  and  money,  and  paid  them  to  the 
defendant  in  the  infurance  of  tickets  which  was  contrary  to  law, 
it  was  held  that  as  thefe  notes  were  not  paid  bona  fide  ;  but  for  an 
illfgal  confideration,  and  their  identity  could  be  traced,  that  the 
real  owner  fhould  recover  them. 

c  If  money  has  been  recovered-  in  confequence  of  any  judgment, 
or  adjudication,  if  it  fliould  be  reverfed  as  erroneous^  the  money 
may  be  recovered  back  again  by  thisadion. 

'='  It  is  a  clear  principle  that  the  merits  of  a  judgment,  can  never 
be  overhaled  by  an  original  fuit  either  in  law  or  equity,  till  the 
judgment  is  fet  afide  or  reverfed,  it  is  conclufive  as  to  the  fabje(5t 
matter  of  it.  But  money  may  be  recovered  by  a  right  and  legal 
j'ldgment,  and  yet  the  iniquity  of  keeping  that  money  may  be.  mani- 
fcilupon  grounds  whichcouldnotbeufed  by  way  of  defence  againft 
the  judguicnt.      Therefore,   whenever   a    perfon  has   recovered 

money 
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•money  of  another  by  a  judgment  that  was  lawful,  yet  if  there  be 
certain  circumftances  which  prove  the  retaining  of  fuch  money  to 
be  iniquitous  and  unjaft — but  which  iould  not  have  been  ufed  by 
way  of  defence  againfl:  the  judgment,  this  aft  ion  will  lie — but  the 
merits  of  the  judgment  cannot  be  called  in  queftion. 

a  As  where  the  plaintiff  indorfed  to  tlie  defendant  four  notes  of 
hand,  made  to  him  the  plaintiff;  for  the  purpofe  of  enabling  the  de- 
fendant to  recover  the  money  of  the  promiiTor,  upon  the  written 
aflurance  that  fuch  indorfement  fhould  be  no  prejudice  to  him,  not- 
withftanding  which  the  defendant  fummoned  him  into  a  court  of 
confcience  upon  thefe  notes,  as  indorfor,  where  he  offered  fuch  a- 
greement  againft  the  adioa,  which  the  court  reje&ed,  and  rend- 
ered judgment  on  the  mere  foot  of  the  indorfement,  it  was  held  that 
this  aftion  would  lie  for  the  money  thus  i-ecovercd,  upon  the  princi- 
ple that  the  judgment  was  right,  becaufe  the  court  had  not  cogniz- 
ance of  fuch  collateral  matter — but  that  the  defendant  in  confc- 
quence  of  his  agreement,  had  no  right  in  jufti.ce  and  good  confcience 
to  retain  the  money,  and  ought  to  refund  it — that  the  plaintiiF 
/mio^ht  if  he  pleafed,  wave  his  right  of  aftion  upon  the  written  agree- 
ment, by  which  he  could  be  indemnified  for  all  cell:  ami  daniaoe, 
and  have  recourfe  to  this  action  for  the  money  thus  recovered 
againfl;  an  exprefs  agreement,   and  retained  contrary  to  juftice. 

So  if  the  iiidorfee  of  a  promidbry  note,  having  received  pay- 
ment from  the  drawer  (or  maker)  of  it,  fues  and  recovers  the 
fame  money  from  the  indorfor  who  knew  notliir.g  of  the  pay- 
ment— or  if  a  man  recovers  upon  a  policy  for  a  fhip  prefuined  to 
be  lod,  which  afterwards  comes  home,  or  upon  the  life  of  a  man 
prefumed  to  be  dead,  who  afterwards  appears,  or  upon  the  reore- 
fcntation  of  a  rifque  deemed  to  be  fair,  which  comes  out  afterwards 
to  be  grofsly  fraudulent — this  action  will  lie  for  the  money,  in 
which  the  right  of  the  original  judgment  will  not  be  queflioned,  but 
a  collateral  matter  only  which  conftitutes  the  juftice  of  the  claim 
and  ili3ws  .the  money  in  equity  ought  to  be  refunded. 

Thefe  are  cafes  of  implied  contrafts,  in  which  the  defendant  hav- 
ing obtained  pofleflionof  the  plaintiiF's  money,  is  compellable  to  re- 
Ilore  it  by  this  aftion.  A  funilar  obligation  arifes  where  the  law 
iias^iven  a  claim  agriinit  arsy  one.  if 

e  Burr-    lco_5. 
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If  a  perfon  becomes  the  ir.cmhcr  of  any  fociety,  or  company ,  he 
thereby  agrees  to  abide  by  all  legal  claims  arifmg  againfl  him,  from 
the  bye  laws,  or  local  regulations  of  that  fociety  to  which  he  be- 
longs. Where  the  law  has  given  to  any  perfon  certain  fees,  or  re- 
ward for  his  employment,  or  trouble,  they  are  recoverable  in  this 
action. 

■\^'here  aflirety  becomes  bound  for  the  debt  and  duty  of  another 
at  his  requefl:,  th^  law  implies  a  promife  vh.«t  he  will  indemnify  and 
fave  him  harmlefs,  and  on  f^jilure,  this  aftion  will  lie, —  a  but  it 
lias  been  adjudged  by  the  luperior  court,  that  upon  a  promife  of 
generrd  Indemnity,  a  mere  liability  to  be;  fuc-d  is  not  a  breach  ftiKig 
ti)  maintain  this  atlicn; 

t  In  an  acTion  on  a  note  dated  ^'cb.  2  J,  1 729,  and  payable  the  firft 
day  cf  November  folloYV'iug,  a  condition  indorfcd  thereon  was,  that 
if  the  defendant  faved  the  plaintilf  harmlefs  from  a  recommenda- 
tion of  Hrace,  to  Cornifh,  the  note  was  to  be  void — It  appeare4 
from  the  pleadings,  that  Brace  obtained  credit  by  the  recommen- 
diition — that  he  had  been  fued  by  Cornifh— the  execution  returned 
Jion-efl:,  and  that  he  was  Infolvent — but  that  the  plaintiff  had  not 
beenfaedon  the  recommendation  by  Cornifti,  and  had  not  paid  any 
thing.  The  fuperior  court  were  of  opinion  that  the  aftion  was 
not  fuftainable,  but  their  judgment  was  reverfed  by  the  fupreme 
court  of  errors. 

This  finiftjes  the  fubjecl  of  implied  contrads — and  we  now 
proceed  to  confider, 

2.  Plxprefs  Contraifls.  In  a  former  part  of  our  enquiries,  wo 
have  had  occafion  to  treat  largely  on  contracts — but  little  remains 
to  be  remarked  under  this  head. 

I.     Of  Wagers — Aflumpfit  will  lie  to  recover  a  wager  fairly 

won,  andarifingon  a  contingency,  the  event  of  which  is  unknown 

to  both  parties  ;  but  it  mud  not  be  for  a  blind  to  an  illegal  or  an 

immoral  tranfaftion,  or  to  conceal  fimony,  ufery,  or  bribery,  nor 

mufl  it  be  inconfiftent  with  the  found  jx'!icy  of  the  (late  to  fupport 

ir.     Such  is  the  common  law  of  England  ;  I  know  of  no  decifions  of 

our  courts  that  have  admitted,  or  denied  the  principle.     I  think 

good  policy  will  induce  t'lem  to  rejccl  the  doc'crinc — as  no  govern- 

-  ment 

(7  Biitnal  vs.  Helms  Sup.-  C  1791.  l  TlUf  rs.  C:arc,Sup,  C  1793. 
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ment  ought  ever  to  encourage  the  acquifition  of  property  by  mere 
hazard. 

2.  Of  Bills  of  Exchange,  and  promiilbry  notes.  This  fubje(3: 
has  been  fully  coufidered  in  every  point  excepting  with  regard  to 
aifignments.  In  this  ftate  we  have  no  ftatute  making  bills  of  ex- 
.change  and  notes  negotiable.  Their  alfignmcnt  is  dependant  on 
the  principles  of  the  common  law.  As  the  fame  general  rules  will 
apply  to  each,  I  flicili  treat  only  of  the  affignraent  of  notes, 
I  fhall  confiuer,  i.  How  far  notes  may  be  deemed  affignable 
2.  The  nature  of  IndorferaenLS.  3.  The  liability  of  the  Indorfor 
to  the  ihdorfee. 

1 .  ?Iow  far  notes  may  be  deemed  afTignable.  "  It  is  a  general 
principle  of  the  common  law,  that  a  thing  in  aftion  is  not  affign- 
able, c  but  tho  a  bond  (and  we  conRcler  notes  on  the  fame  bafis,) 
cannot  be  affigned  over  fo  as  to  enable  the  affignee  to  fue  in  his 
own  name,  yet  he  has  by  the  alignment  fach  a  title  to  the  paper 
land  wax,  that  he  may  keep  or  cancel  It. 

/'  In  equity  bonds,  and  by  a  parity  of  principle  notes,  or  any 
other  thino;  in  aftion,  are  adlii-nable  for  a  valuable  confideration 
paid,  and  the  affignee  alone  becomes  entitled  to  the  jnoncy,  fo 
that  if  the  obligor,  or  debtor  after  notice  of  the  aFigiliucnt, 
pays  the  money  to  the  obligee,  he  will  be  compeil?d  to  pay  it  ov^ 
er  again — but  a  payment  to  the  obligee  will  be^  good,  where  there 
33  no  notice  of  the  aing-mncnt.  ^  An  alFiy-nee  mud  take  the  bond, 
or  other  fecurity  fuhjcd  to  the  fainc  cc^oity,  that  it  was  in  the  hands 
of  the  oblin;ee. 

2.  The  nature  oF  Indorfements. -The   obje^Sb   of  indorfe- 

tnchts  is  to  enable  the  indorfee  to  colleft  the  note,  by  vcdhig  him 
■with  a  power  of  attorney  for  that  purpofe,  raid  to  warrant  againft  a 
failure.     Indorfements  may  either   be  in  wririug,  or  filled  up,  or 

they  may  be  blank. 

An  indorfement  in  writing  completed  at  the  time  the  indorfor 
fubfcribes  his  name  on  the  note,  is  a  fpecial  rontraft  governable  by 
the  terms  of  it  like  any  other  contract.  Thefe  indorfements  lifa- 
ally  contain  a  power  to  fue  and  coiled  the  note  with   a  warranty 

of 

a  Co,  I.it.  214.  R  V.I.  AHr.  376.  i^' Co.  Lit.  133.  1  Sac.  Abr.  Jj;. 
*^  3  Vcrn.  595.        </2Vern.  418. 
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Gt  the  abilUy  of  the  promilTor  to  pay — but  where  there  is  a  fpcjrkl 

conrradt  between  the  parties  refpefting  the  nature  of  the  afftgn-  ( 
^nent,«r  the  warranty,  it  is  ufual  to  fpccify  it.     If  it  be  a  bare  af- 

fignment  wirliont  the  rift[ne  of  the  indorfor — then  the  indorfement  i 

Hioiild  contain  only  a  power  to  fue  and  colleA  and  convert  to  the  j 

u{e  of  the  indorfce,  exprcfslv  excludir.g  a  warranty.     Kor  an  in-  ■' 

■dorfement  for  vah^.e  received,   with  the  power  of  coKeftion,  and  ] 
converfion  to  the  uft:  of  the  indorfee^  will  by  im^ilication  of  law  raife 
a  warranty. 

But  where  a  complete  a^TignrriPnt  of  the  note  with  warranty  is 
intended,  it  is  the  ufual  pra-ftice  to  make  the  indnrfcuient  in  blank. 
The  operation  of  a  blank  indorfement  is,  that  the  indorfee  has  a  le- 
gal right  to  fill  it  up;  or  write  over  the  name  of  theindorfor,  the  . 
ftrongeft  contraft  againft  h'ua   which  the  nature  of  the  cafe  will  j 
admit.    It  is  a  contract  that  the  indorfor  v/iil  permit,  and  authorifc  I 
the  indorfee  to  commence  an  action  on  the  note,  in  the  name  of  the  ; 
indorfor  and  purfue  it  to  final  judgment  without  any  int.crru}>tion,  ^ 
or  moleilatlon — that  he  may  receive  the  money  due  and  apply  it  ; 
to  his  own  ufe,  clear  of  any  accountability — and  that  the  Indorfor 
warrants  that  tlie  promiflbr  in  the  note,  is  of  fufficient  abillty 
to  pay  thefame.     Every  thing  is  to  be  intended  on  fuch  an  iiidorfe-  ' 
jnent^  that  is  confident  wjdi   the  nature  of  an  affigimieot,  that  is 
juoll  favourable  to  the  afugnee. 

The  indorfement  may  be  filled  up  whenever  the  Indorfce  pteafes,  , 
and  it  has  been  permitted  to  be  done  even  in  court.     But  a  blank 

indorfement  by  Inipllcatiori  of  law  will  fupport  an  aftion.     The  in-  » 

dorfor  not  only  givep  this  power  to  the  perfon  to  wliom  he  actually  i 

transfers  and  delivers  the  note  j  bur  any  other  perfon  into  whole  J 

j^oiiefTion  the  note  comes  in  the  courfe  of  bufinefs^  lawfully  may  in  \ 

like  manner  fill  up  the  indorfement  to  hlmfelf.  i 

'J 

a  A  blank  indorfci".rnt  does  not  operate  as  an  alTigmTirnt  of  nwy  ; 

Bote,  but  the  one  on  which  it  is  written,  tho  there  may  be  fcvera!  j 

notes  dn  the  fame  piece  of  paper.  ,, 

] 

^  The  indorfor  in  an  aJlion  brought  agalnfl  him  on  the  warranty  .< 

arifing  from  a  blank  indorfement,  will  not  be  admitted  to  produce;  i 

parol  proof,  that  at  the  time  of  the  indurfcment,  there  v/as  ^  fpeciil  i 

coniract,  ■; 

a  Wadlijji,  vs.  VjiiJcrwurkcr,    S^'P-   C.  l/'JIi         *  Kiib.  Rr^..  j;;j.  ; 
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contrail:,  that  he  {houlct  not  warrant,  and  that  the  indorfce  fhould 
take  the  note  at  his  own  rifque — becaufe  parol  proof  cannot  coa- 
troul  a  written  contract.     Neither  would  he  be  admitted  to  addu!.e 
a  written  contraft  for  the  fame  pui-pofe,  except  between  the  ori- 
ginal parties,  for  where  the  note  thus  indorfed  is  delivered,  or  af- 
figned  to  another  perfon  who  brings  the  aftion,  the  indorfor   can- 
not avail  himfelf  of  his  written  agreement  not  to  warrant,  which 
was  made  with  a  different  perfon,  but  if  the  action  be  brought  bj  the 
firfl;  indorfee,  with  whom  the  contraA  was  made,  then  fuch  written 
agreement  may  be  confidered  as  a  dlfcharge  of  the  contradl  of  war- 
ranty, and  may  be  plezided  in  bar  to  the  adion.     If  hrowever  in  ei- 
ther of  thefe  cafes,  the  firft  indorfee  recovers  acainft  the    indorfor 
npon  the  warranty,  where  there  was  a  parol  contrad;  not  to  war- 
rant, o"  if  he  transfers  the  note  to  a  third  perfon,  who  recovers  en 
the  warranty,  where  there  was  a  written  contrail  not  to  warrant, 
an  action  will  lie  01;  fuch  contrafts,  infavour  of  the  Indorfor,  againii 
the  indorfee,  for  the  recovery  of  damages  luftained  by  fuch  a  vio- 
lation of  contrail.       Such    is    the  common   law,   and  fuch   is  the 
law  ofreafon  and  common  fenfe.     a  But  the  courts  have  detei-min- 
ed,  that  parol  evidence  may  be  admitted  to  explain  the  meaning  of 
a  blank  indorfement — for  until  it  is  filled  up  by  the  indorfce,  it  has 
no  certain  hn][X)rt,  b  and  that  a  blank  indorfement  is  no  evidence  of 
property    or  warranty. 

Notes  frequently  circulate  in  the  coiirfe  of  bufinrfs  upon  the  ere  - 
dit  of  the  firlt  indorfor— but  fonietimes  when  the  indorfee  transfers  a 
note  that  has  been  affigned  to  him,  he  indorfes  the  fame  and  be- 
comes an  indorfor  to  the  perfon  to  whom  he  transfers  the  note,  to- 
gether with  the  fiift  indorfor — and  if  ever  lb  many  p<'ifons  indorfv 
a  note,  they  are  all  indorfors  to  the  lail  indoriee.  Tho  they  can 
give  no  power  to  commence  an  ailion  on  the  note — yet  they  war- 
rant that  the  firft  indorfor  being  the  original  proniillee  in  the  note, 
fliall  permit  a  fuit  to  be  brought  on  the  note  in  his  name,  and  be 
pnrfued  to  final  judgment  without  hindrance — and  in  every  otiier 
refpecl  the  fubfequent  indorfors  waiTunt  the  note  in  the  fame  man 
ner  as  the  firft  indorfor. 

f  It  is  a  general  rule  that  the  indorfce  mud  in  the  firft  Inftance 
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have  recourfe  to  ihc  promifibr,  or  maker  ol  t!ie  note — and  oil  his 
default  only,  can  make  deniaud  of  the  intloiTor — wiiere  there  are 
fevcral  indoilbrs,  tlie  laft  indoifee  on  the  default  of  the  nii'.ker  of 
the  note,  has  a  challenge  upon  all  of  them,  and  may  fiie  all  or  any, 
aiid  purfue  his  remedy  till  he  has  obiamcd  adual  payment  or 
fatisfs.Aion. 

A  payment  made  by  the  debtor  in  the  note,  to  any  of  the  indorfees 
holauigit  m  his  hands  as  laft  afBgnee,  will  be  good,  tho  not  aftu- 
ally  iudorfed  on  the  note,  becauft  fuch  indorfee  a<fted  as  an  attor- 
ney for  the  payee,  and  had  right  to  receive  the  money — but  an  in- 
doi  lor  prior  to  the  payment  fhall  not  be  liable  to  a  fubfequent  in- 
dorlce — for  no  iudorfor,  fiiall  warrant  only  with  refpecl  to  tlie  ilate 
of  the  note  at  the  time  of  the  Indorfement,  and  not  with  refpeCt 
to  sny  fobfeqiient  payment.  Therefore  if  the  payee  of  a  note  in^' 
dorfeit,  and  the  indorfee  receive  payment,  and  then  indorfes  it,  the 
laft  indorfee  can  only  call  on  tlie  fecond  indorfor,  the  firll  not  be- 
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If  tiie  payee  of  a  note,  flioul J  afijgn,  or  deliver  it  over  to  an^ 
other  without  aiiy  indorftnicnt,  but  for  a  valuable  confideralion, 
the  law  will  prefume  an  engagement  on  the  part  of  the  payee,  to 
auihorife  tl-.c  purchafer,  to  fue  and  collect  the  note — and  alfo  a 
■warranty  of  the  ability  of  the  maker  of  it.  So  a  verbal  warranty 
in  fuch  cafe  would  be  good. 

3.  Cf  the  liability  of  the  Indorfor  to  the  Indorfee.  a  If  the 
indorfor  in  an}'  way  impedes,  or  prevents  the  indorfee  from  col- 
lefting  the  note,  or  receives  payment,  ordifcharges  it,  he  becomes 
liable  to  the  indorfee  npon  the  indorfement.  If  tlie  maker  of  the 
note  at  the  time  of  the  indorfement  be  a  bankrupt  and  wholly  uri- 
able  to  pay  it,  then  an  adion  on  the  warranty  will  immediately  lie 
in  favour  of  the  indorfee  agaiiift  the  indorfor,  without  a  fuit  to  re- 
cover it  of  the  maker — but  in  fach  cafe,  the  plaintitFmuft  prove  the 
inability  of  the  debtor  in  the  note,  to  pay  at  the  time  of  the  indorfe- 
ment, or  he  cannot  recover — It  is  thertfore  the  bcft  mode  and  the 
general  practice,  to  bring  an  action  on  the  note  againft  the  maker 
of  it,  vt^liich  in  cafe  of  inability,  fettles  tlie  point  with  legal 
certainty — for  if  the  cxecuiicn  b£  returned  nuu-tli,  or  the  debtor 

be 
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bfc  coiilnutted  on  it,  and  take  this  poor  prifoners  oath,  the  indcr- 
fee  has  purfued  as  far  as  the  law  will  warrant,  and  he  may  call  on 
the  indorfor. 

It  is  a  general  rule,  that  If  the  indorfee  makes  ufe  of  due  di- 
ligence to  obtain  faLisfadlion  of  the  note,  and  fails  by  reafon  of 
the  inability  of  the  promiflbr,  then  the  indorfor  is  liable  on  his 
Warranty  to  pay  the  fame,  with  all  neceflary  coft.  But  if  the 
indorfee  be  guilty  of  any  negledt,  and  does  not  ufe  due  diligence, 
by  reafon  of  which  he  fails  to  obtain  pajment  of  the  note,  the 
indorfor  is  difcharged,  and  the  indorfee  takes  the  Icfs  upon  himfelf. 

Thus  if  the  indorfee  fails  to  put  the  note  in  fuit  at  the  firft 
court  after  the  aflignment,  or  if  he  negledts  to  take  out  executiop 
in  due  feafon  after  judgment,  and  the  promifibr  abfconds,  or  be- 
comes a  bankrupt,  by  which  tlie  debt  is  loft,  he  can  have  no  a£lioh 
againll  the  Indorfor.  „  So  if  the  indorfee  give  further  time  of 
payment,  or  receive  part  of  tlie  money  on  tiie  note,  it  is  taking 
Upon  himfelf  to  give  the  whole  credit  to  the  drawer,  or  maker  of 
the  note,  and  abfoiately  difcharges  the  indorfor — and  fo  of  fuble- 
^uent  indorfors. 

By  our  practice,  a  demand  of  payment  by  die  indorfee  from 
the  promiflbr,  and  a  ncgleA  or  refufal,  will  not  be  fufficient  to 
Ix'arrant  him  to  bring  his  aftion  againft  the  iudorfor — but  he  is 
bound  to  recover  the  note  of  the  promiflx)r  by  fuit,  where  he  is 
able  to  pay — of  courfe,  the  delay  of  calling  upon  the  promifibr 
for  the  payment  of  the  note,  will  not  affetl:  the  indorfee  if  he  does 
Mot  delay  a  fuit  till  after  the  next  court  following  the  affignment. 

In  all  cafes,  to  enable  the  indorfee  to  maintain  aclion  upon 
his  warranty  againft  the  indorfor,  it  is  neceflary  to  give  notice 
to  him  of  the  default  of  the  drawer  of  the  note  to  pay,  and  to 
aver  it  in  his  declaration,  and  prove  it  on  the  trial. 

2.  I  proceed  next  to  confider  wbat  contracts  v/111  not  main- 
tain this  aclion.  ^  This  aftion  being  founded  onanexprefs,  or 
implied  undertaking  ;  when  ever  the  prefumption  of  fuch  under- 
taking is  excluded,  this  action  will  not  lie— as  where  it  appears 
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that  the  money  for  wliicli  tlse  a^flion  is  brought,  is  paid  withour 
the  confeiit  of  the  pcrfon  fiied. 

a  A  mere  voluurary  courtefy,  which  has  been  undertaken  with- 
out the  profpecl  of  certain  recompence,  will  not  fupport  tliis 
aftion — As  whc^-e  a  perfon  tranfafted  bufinefs  for  another  in  ex^ 
pedlation  of  legacy — but  being  difappointed,  he  wa<  not  allowed 
to  maintain  an  atlion  for  his  fervices,  becaufe  he  had  no  refpect  to 
any  compenfation  but  a  legacy,  i  But-  if  there  be  any  vecjueft 
made  by  the  defendant,  there  the  courtefy,  or  benefit  fliall  not  be 
deemed  voluntary,  but  in  purfiiance  of  the  requell,  and  therefore 
a  good  ground  of  action. 

<^  But  tho  a  requefi;  has  been  made,  yet  if  it  was  the  confequenee 
©f  the  offer,  advice,  or  inducement  of  the  other  party,  no  aclion 
lies,  li  Where  any  thing  is  done  in  the  courfe  of  a  perfon's  pro- 
per bufinefs,  or  employment,  it  fliall  not  be  deemed  a  voluntary 
courtefy,  but  the  foundation  of  a  contract,  e  Where  a  perfon  haS 
been  ignorantly  induced  by  the  falfe  reprefentations  of  another,  t» 
do  an  illegal  aft,  from  which  a  damage  arifes  to  him,  he  fliall 
recover  thefe  damages  from  the  perfon  who  induced  him  to  aft  in 
that  manner,  on  his  fubfequent  promlfe  to  indemnify  him — tho  no 
^ftion  will  lie,  where  the  confideration  is  an  illegal  aft>. 

/  This  aftion  will  not  lie  to  recover  money  promifed  for  doing 
that  which  it  was  the  parties  duty  to  do  without  re^va^d,  for 
it  is  extortion,  and  illegal,  j?  So  this  aftion  being  an  equita- 
ble one,  cannot  be  fupported,  when  the  aflumpfit  arifes  from  an 
unconfcientious  demand. 

b  Tho  the  perfon  who  has  received  money  from  another,  is  not 
entitled  to  keep  it,  yet  if  it  depends  on  a  qucftion  of  right,  which 
cannot  be  ccmpleteiy  tried  in  this  aftion,  but  can  in  another, 
aflumpfit  cannot  be  maintained  for  it.  As  where  this  aftion  was 
brought  to  recover  money  given  as  the  difference  in  the  ex- 
change of  two  horfcs,  where  it  afterwards  appeared,  that  one 
•f  them  was  unfound.  The  aftion  was  held  not  to  lie,  for  the 
"vvarranty  was  the  point   to  be  tried,  which  could  not  be  in  this 

aftion. 
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a  Tnileliitatus   aflumpfir,  or  implied  promife,  being  an    aftion 
for  money  had   and  received,  will    lie  for  money  only,  and  not     «: 
for  any  coHareral  article — As  where  this  a<ftion  was  brought  for    ( 
money  had  and  received,  and  on  trial,  it  appered  that  bank^ock 
was  received,  it  was  a-djudged  that  this  did  not  fupnort  tlie  aftido, 

t  AlTumpfit  will  not  lie  for  money  paid  on  a  note,  fecuredby  a 
mortgage,  previoufly  to  a  fore-olofure,  tho  the  lands  are  averred 
'to  be  of  more  value  than  the  mortgage  money  at  the  time  of  the 
fore-clofure — for  all  equitable  confiderations  are  noticed  by  the 
court,  before  they  decree  a  fore-clofure — and  they  cannot  be  the 
ground  of  a  fabfequent  aftion, 

c  A  general  indebitatus  afl'unipfit,  v  ill  not  lie  for  miftakcs  in  a 
fettlement  of  an  account,  but  the  aftion  ought  to  be  fpecial. 
"^  A  fpecial  indebitatus  aflumpfit  will  not  lie  for  a  miftake  in  a 
fettlement  by  arbitration  upon  a  general  fubmidion  of  all  matters 
of  controversy— for  it  would  open  a  door  to  t-ndkfs  litigation,  to 
permit  the  parties  in  fuch  cafes  to  go  into  a  proof  of  what  arti- 
cles were  exhibited  to  and  allowed  by  the  arbitrators,  e  In  » 
general  indebitatus  adinnpfit,  proof  that  the  defendant  agreed  on 
a  fale  of  land,  if  it  fell  fliort  ef  a  certain  quantity,  to  return  the 
xonlideration  money  in  a  certain  proportion,  v  ill  not  fupport 
theaftion — for  in  fuch  cafes  the  plaintiff  ouo;ht  to  declare  fneci- 
ally,  fo  as  not  to  furprife  the  defendant,  and  tiiat  a  bar  may  ap- 
pear of  record,  againft  any  future  adion  for  the  fame  caufe. 

g.     Of  Contrails,  with  refpeft  to  Factors,  Agents  and  Partners. 

I.  As  to  fadlors.  /  If  a  fa'T;or  fells  the  goods  of  a  perfon 
beyond  Tea,  he  may  maintain  an  aftion  in  his  own  name  for  tlie 
price  ;  for  the  promife  fliall  be  prefumed  to  be  madeto  him  : 
And  fo  if  he  buys  goods,  the  feller  may  have  an  aftion -againit  him, 
for  the  credit  fliall  be  prefumed  to  be  given  to  him  ;  and  particu- 
larly, bccaufelt  is  for  the  benefit  of  trade.  ^^  This  is  clearly  the 
cafe,  where  there  is  no  interpofition  of  the  owner  of  the  goods  fold  : 
as  to  him,  the  law  is,  that  the  faftor's  fale  creates  a  contrad  between 
the  buyer  and  the  owner  of  the  goods  :  aud  therefore,  it  the  fad^pr 
fells  for  payment  at  a  future  day,  if  the-   owner  gives  notice  to 
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the  buyer  to  pav  him  and  not  the  faftor,  tlie  buyer  is  not  jiifti, 
fied  iu  paying  the  faftor.  "  Every  feftor  ought  to  fell  for  ready 
money,  unlefs  the  ufage  of  trade  is  otherwife  ;  and  if  he  fells  upon 
truft  without  ufage  to  warrant  him,  he  alone  is  chargeable  in  cafe 
of  lofs,  but  if  the  ufage  be  to  give  credit,  if  fuch  perfon  fails,  the 
factor  is  difcbargcd  ;  but  it  is  otherwife  tho  the  ufage  to  fell  is  fo, 
if  he  fells  to  a  perfon  notorioufly  difcredited  at  the  time  of  the  fale, 
for  then  in  cafe  of  lofs  he  is  liable,  b  A  fador  has  a  lien,  or 
challenge  upon  goods  configned  to  him,  for  his  own  demands. 
Goods  configned  to  him,  are  not  fubject  to  his  bankruptcy,  bat 
remain  the  property  of  the  principal.  So  bills  remitted  to  him  for 
a  fpecial  purpofe,  if  not  difpofed  of,  or  paid  away  at  the  time  of 
the  bankruptcy,  belong  to  the  principal,  and  are  recoverable  in 
this  action— but  fubjeit  to  any  lien  the  fafcor  hiinfeJf  may  hav% 
upon  them. 

2.  As  to  Agents,  (  An  aftion  for  money  had  and  received, 
will  not  lie  againfl:  ,a  known  agent,  or  receiver,  for  money  paid 
voluntarily  to  fuch  agent  for  the  ufe  of  the  principal.  For  it 
•would  be  unjuft  to  fuffer  fuch  an  aftion  to  proceed,  and  leave  hiiu 
to  be  defended,  or  deferted  as  the  principal  thought  fit  ;  and  ef- 
pecially  if  the  adion  is  brought  for  the  purpofe  of  trying  any 
light  of  the  principal.  <J  Where  money  has  been  paid  by  miftake 
to  an  agent,  or  receiver,  he  fhall  not  be  liable  if  he  has  ]iaid  it 
over  to  his  principal,  for  he  fhould  not  fuiFer  for  another's  miftake, 
but  the  payor  fljould  refort  to  the  principal  hinifelf  ;  but  if  he  has 
not  paid  it  over  to  his  principal,  and  has  it  in  his  hands,  or  has 
tonl)'  given  credit  for  it  to  his  principal  in  his  books,  or  on  an 
account  between  them,  in  thefe  cafes,  he  fhall  be  perfonally  liable. 

^.  As  to  Partners,  ?  To  make  a  perfon  liable  as  a  partner, 
there  muftbc  an  agreement  to  fliare  in  all  rifiiues  of  proiit,  or  lofs. 
And  if  a  man  employs  a  common  agent  for  a  particular  purpofe, 
•svho makes  a  joint  purcliafe,  this  fhall  not  make  them  partners. 

It  is  efilntial  thxreforc  to  make  a  perfon  fubjrft  as  a  partner, 
t^at  he  is  intcrefted  in  the  profits  ;  that  is,  that  the  advantages 
he  derives  from  the  trade  is  cafual  as  depending  on  thcfe  profits  ; 

for  if  it  is  certain  and  defined,  he  is  not  a  partner. 
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«  Where  there  is  3,  partnerfhip  demand,  all  the  partners  fliaulA 
join  in  the  a«S:ion,  for  the  contratS  and  undertaking  is  joint,  and  if 
In  fuch  cafe,  one  partner  only  brings  the  aftion,  the  defendant  may 
take  aJvantag;e  of  it  at  the  trial,  for  the  contract  is  not  the  fame  : 
bnt  in  cafe  of  a  tort,  this  muft  be  pleaded  in  abatement,  h  But 
«  an  aftion  of  afliimpfit  is  brought  againfl:  one  partner  without 
joining  the  other,  tlie  defendant  muft  take  advantage  of  it  by  plead- 
ing the  matter  in  abatement,  for  if  he  was  allowed  to  give  it  in  e- 
vidence,  it  would  be  a  fource  of  endlefs  litigation  unlefs  the  plain- 
titFknew  all  the  parties.  But  when  the  defendant  pleads  it  in  a- 
batement,  he  fets  -out  all  the  parties,  and  the  plaintiff  knows  againil 
whom  to  proceed. 

«  All  contracts  with  partners  are  joint  and  fever?.!,  and  everj 
partner  is  liable  to  pay  the  whole,  and  in  what  proportion  the  oth- 
ers are  to  contribute,  is  a  matter  among  themfelves  ;  the  plaintiff 
may  however,  bring  his  action  againft  one,  who  may  by  plea  in  a- 
batement,  compel  him  to  join  them  all — and  if  he  brings  hlsadion 
againft  all  and  recovers,  ha  may  colled  tlie  execution  of  one  only. 

3.  Of  the  Declaration.  When  the  del>t  is  to  arife  from 
feveralafts  to  be  performed  at  different  times,  each  performance 
is  a  dlftinft  duty,  and  the  aftion  may  be  then  brought,  e  Where 
the  aflumpfit  is  founded  on  an  agreement,  in  which  fometlnng  is 
previoufly  to  be  performed  by  the  plaintiff,  on  condition  of  which 
the  defendant  undertakes  to  pay,  it  is  neceflary  for  the  plaintiff, 
to  aver  in  his  declaration  eitlrer  a  general  performance  of  his  part, 
or  that  he  is  ready  to  do  it,  and  sifo  notice  by  reqneft  to  the  dc- 
fcndant. 

/Where  the  defendant  is  chargeable  on  a  collateral  matter,  and 
not  on  a  mere  debt,  there  ought  to  be  a  requeft  precifely  alledp-ed 
in  point  of  time — but  where  the  aflhmpfil  is  for  a  preceedingdebt^ 
the  general  allegation  of,  often  requelltd,  is  lufficient  ;  for  the 
bringing  the  aftion,  is  a  requeft,  \\  here  there  is  a  promife  to 
pay  money  ondemand,  it  becomes  iiiftantly  due,  and  aftion  will  lie 
without  a  fpecial  demand—but  where  the  promife  is  for  a  col- 
lateral article  on  demand,  it   is  neceflary  to  aver  and  prove   a 

Ipecial  demand  at  the  trial,     g  In  adlons  of  ailiimpfit,  it  is  necef- 
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farj'  to  fet  Out  for  whr.t  the  debt  became  due,  and  not  generally  ^ 
that  the  defendant  became  indebted  and  undertook  to  pay. 

a  In  afiions  upon  parol  promifes,  the  day  of  the  proniife  laid  in 
the  declaration  is  not  material  :  h  but  where  the  day  makes  a 
part  of  the  contaacl,  and  fo  is  of  fubftance,  it  mud  be  precifcly 
izx.  forth,  and  the  affigninjr  of  a  different  day  in  the  replication, 
M'ould  be  a  departure.  As  is  the  cafe  in  an  action  upon  a  note, 
vhere  the  day  is  material  and  of  fabftance.  Eut  in  an  aftion  upon 
a  parol  promife,  it  is  not  necefiary  to  prove  the  prcniife  to  be 
made  at  the  time  laid  in  the  declaration.  ''  As  where  the  promife 
■was  laid  in  Decmber  179?,  and  proved  to  be  made  in  December 
r792,  the  dilference  in  point  oftime  was  held  to  be  immaterial. 
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HIS  adlion  Is  known  only  in  this  flatc,  and  is  fingular  'mtw» 
tefpefts— as  to  the  form,  and  as  to  the  admilTion  of  the  parties  to 
tcftify  as  witnefies.  Tho  not  brought  for  the  recovery  of  a  thing 
certain,  yet  it  has  aflumed  the  fliapc  of  an  adion  of  debt.  The 
form  is,  in  a  plea  that  to  the  plaintiff,  the  defendant  render  fach 
a  fum,  which  he  owes  by  book,  and  has  never  paid,  tho  often  re- 
quefted,  without  felting  forth  any  promife.  Tho  this  aiSion  lies 
only  in  cafes  v.'here  afliimpfit  will,  yet  contrary  to  the  principles 
adopted  in  that  aftion,  tlie  parties  are  allowed  to  be  witneiies. 

Our'judical  hiftory  is  fo  Tcanty,  that  it  is  impofiible  to  trace 
the  origin  of  iliis  action — but  it  is  probably  co-eval  with  our  go- 
vernment. The  firil  mention  of  tlic  aclmifTion  of  parties  to  be  wit- 
nefies, is  in  a  Uatute  paflcd  in  the  yeai  1714,  from  wliich  the  pre- 
fent  is  copied.  It  is  there  enacted — that  in  all  fuch  actions,  (re- 
fering  to  aftions  of  bttok  debt,)  wherein  the  fum  in  debate,  fliall 
be  fuch  ■&&  fhall  be  tried  by  a  Jury,  the  jury  fliall  well  weigh  and 
confider  the  cretlit  of  tlie  parties,  admitted  by  the  court  to  take 
the  oaths  in  or  out  tff  the  court,  in  fuch  cafes  and  fuch  forms  as 
leftimonics  in  other  cafes  in  this  government  are  by  law  allowed, 

together  with  any  other  evidence  given  them,  and  all  the  othef 

circumflajices 
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cireiimtlances  thereof,  and  updn  their  oaths,  fliall  give  their  vtr- 
3jd  thereon,  for  what  they  fhaii  find  jaftly  due  upon  the  evidence. 

From  the  expreffions  made  ufe  of  in  this  ftatute,  it  fecms  pro- 
bable that  courts  had  previoufly  admitted  the  parties  to  be  wit- 
nefles,  without  the  exprefs  authority  of  d  ftatute — that  qiieftions 
frequently  arifing,  refpeding  the  credit  which  ought  to  be  given 
to  the  oath  of  the  parties,  a  (latute  was  made  not  to  authorife  the 
court  to  admit  them  as  witnefles,  but  to  fanftion  the  praftice,  and 
to  afcertam  what  regard  fliould  be  paid  to  their  teftlmony. 

It  is  probable,  tliat  the  idea  was  derived  from  the  praftics 
of  the  courts  of  chancery  in  England,  and  our  anceftors  with  that 
fpirit  of  innovation  and  improveniert,  which  is  fo  manifeft  in  their 
early  laws,  might  have  fuppofed  that  if  it  was  rational,  that  the 
parties  fliould  be  admitted  to  teftify  in  a  court  of  chancery,  where 
the  difclofure  of  fafts  within  their  own  knowledge  rendered  it 
necei1ai7,  that  the  fame  reafon  would  authorife  their  admifiion 
to  teftify  before  courts  of  law— Perhaps  the  neceiiity  of  adopting 
this  principle  v/as  more  urgent  here,  becaufe  at  that  tmie  the  ge- 
neral aflembly  was  the  only  court  of  chancery,  and  it  mud:  have 
been  an  intolerable  hardlhip  to  have  been  obliged  to  apply  to 
that  tribunal  in  all  cafes  of  book  debt,  where  the  oaths  ^^f  thy 
parties  were necefTary  to  a  difclofure  of  faftr,  within  their  knowl- 
edge. This  acllon  has  therefore  fupercecdcd  the  neceiTily  of  ap. 
plications  to  courts  of  chancery,  in  all  matters  of  account — and 
may  be  conudered  as  a  fuit  in  equity,  fo  far  as  refpeds  the  mo(,le 
Qi  proof. 

As  to  the  nature  of  tills  afllon,  it  may  be  remarked  that  a^Iump; 
fit  will  lie  in  all  cafes  where  book  debt  will — but  that  book  debt 
will  not  lie,  in  all  cafes  where  afitiinpiit  will.  It  is  diiiicult'  hy 
any  precife  principles  to  afcertain  the  bounds  and  extent  of  this 
a6llon.  It  may  generally  be  faid,  that  it  will  lie  only  for  fatli 
articles  fold  and  delivered — for  the  ufe  of  fuch  perfonal  things,  as 
are  let  and  hired — and  for  fuch  fervices  done  by  one  perfon  for 
another,  as  are  ufually  in  the  ordinary  intercourfe  of  niank:nd 
charged  on  book,  and  wherein  the  law  implies  a  promife,  that  tne 
■purchafcr  of  the  goods   v/ill  pay    to  the  fdler^  as  much   as  they 
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are  reafoliably  worth,  and  that  tlwr  performer  of  any  fcrvice,  ffial^ 
receive  as  much  as  he  reafonably  deferves.  The  merchant  and 
the  farmer  cliarge  on  book,  the  articles  they  fell  on  credit,  the 
lawyer,  phyfician,  mechanic  and  labourer,  in  like  manner  charge 
their  fervices.  So  if  a  man  lets  his  horfe,  or  any  other  article  of 
property,  he  charges  the  ufe  on  book — and  in  fuch  cafes^  there 
is  no  qiieflion  but  this  aiilioH  lies. 

A  tort,  or  any  confequence  of  it,  cannot  be  the  fnbjeft  of  thft 
aftion — nor  can  a  contract  as  fuch — but  where  one  perfon  con- 
tracts with  another,  to  do  certain  fervice  at  a  certain  price,  the 
fervice  (tho  not  the  contract)  may  be  charged  on  book,  and  on 
proof  of  the  contract,  a  recovey  may  be  had  of  the  fum  agreed  to 
be  paid.  i  Where  the  plaintiff  charged  on  book,  thirty  fiiillings 
paid  to  one  perfon  for  the  ufe  of  another,  for  which  he  allcdged, 
riiat  he  had  the  defendant's  promife,  to  pay  an  equal  fnni  in  fheep, 
it  was  ndjudged  that  this  action  would  not  lie. 

*  It  has  been  adjudged,  that  intereft  on  a  book,  may  be  recoV' 
ered  in  this  adtion,  where  there  is  an  exprefs,  or  implied  promiic 
to  pay  it.  That  the  eftabliflaed  cnftom  of  merchants  to  exaft  in- 
tereft after  a  year's  credit,  being  known  to  the  defendam  at  tire 
time  of  obtaining  the  credit,  the  law  will  prefume  an  undertak- 
ing to  allow  it  ;  that  where  there  is  an  exprefs  promife  for  the 
payment  of  intereft,  it  mufl:  be  proved  by  other  evidence  than  the 
party. 

e  This  action  will  lie  for  betterment  done  on  lands,  at  the  re- 
queft  of  the  owner — but  will  not  lie  for  the  ufe  and  rent  of  lands- 
rf  It  will  not  lie  for  a  miftake  in  a  former  fcttlement  on  book. 

Where  no  price  has  been  agreed  on  by  the  parties,  the  plaintiff 
fliall  recover  for  his  articles,  or  fervices  charged,  what  is  reafon- 
able  and  juft,  according  to  the  going  price  at  the  time  of  the  fale 
and  the  performance  of  the  fervice. — In  which  cafe,  any  fraud,  or 
deception  in  the  goods  charged,  may  be  taken  into  confideration, 
in  the  eftimate  of  their  value.  Where  there  is  aa  exprefs  agree- 
ment for  a  particular  price,  the  plaintiiF  will  be  allowed  to  reco- 
ver that  fom — but  ouglit  to  prove  the  agreement,  by  other  tefa- 

mony 
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m6ny  than  his  o\Vn — It  has  been  held,  that  -where  goods  have 
been  fold  and  delivered,  at  a  certain  price  agreed  on  by  the 
parties  ;  that  in  this  aftion,  for  fuch  goods,  the  defendant  may 
not  fet  up  for  his  defence  a  fraud,  or  deception  in  fuch  goods — 
but  Ihall  be  liable  to  pay  the  price  agreed,  and  niuft  have  recourfe 
to  his  aftion  for  the  fraud,  nccaufe  fuch  qaeftions  ought  not  to  be 
tried  in  this  adlion.  «  It  has  been  decided,  that  ftn  order,  tho 
expreiled  for  value  recci\ed,  is  a  proper  charge  on  book,  becaufc  an 
article  frequently  pafTing  among  mankind  in  their  commercial  in- 
tercourfe,  and  cuftomary  to  be  charged  on  book. 

i'  In  an  aftion  on  book  againft  an  executor,  tUe  account  exhibited 
was  forty-five  pounds,  paid  to  the  cleceafed  on  a  note,  for  wliich  a 
receipt  was  given  and  loft.  The  v/hole  money  had  been  recovered 
in  an  a<5lion  on  the  note.  And  the  queftion  was,  whether  this 
was  fuch  a  book  debt  as  the  plaintiff  might  be  admitted  to  prove 
bv  his  own  oath.  The  fuperior  co-art  adjudged  that  the  plaintiff 
might  be  admitted  to  teltify,  which  judgment  on  a  writ  of  error 
was  afterwards  affirmed  in  the  fupreme  court  of  errors. 

This  decifion  is  clearly  againft  the  fird  principles,  on  which  the 
aftion  of  book  debt  is  grounded.  The  necelHty  of  the  cafe  intro- 
duced the  pratlicc  of  admitting  the  parties  to  teftify — but  their 
oath  only  is  not  to  be  confidered  as  all  the  evidence  in  the  cafe — 
The  books  which  are  kept  by  the  parties,  are  a  material  and  ef- 
fential  part  of  the  proof,  and  much  depends  upon  their  being  kept 
fairly  and  regularly,  with  proper  entries,  made  from  time  to 
time,  according  as  the  articles  were  delivered,  and  the  fervices 
performed — There  can  be  no  queftion,  but  that  money  is  a  pro- 
per charge  on  book — when  delivered  in  the  ordinary  courfe  of 
dealings — but  in  this  cafe,  the  money  was  not  delivered,  to  be 
charged  on  book,  and  was  not  originally  fo  charged  ;  but  the 
plaintift'  failing  to  apply  it  on  his  note  charged  it  on  book,  and 
Lrocglit  this  action  merely  for  the  purpofe  of  coming  in  himfelf 
to  teftify,  becaufe  he  had  not  other  proof,  when  it  was  clear,  that 
the  claim  was  a  proper  fubjeft  for  indebitatus  aftiimpfit.  It  can- 
not be  warrantable  to  admit  the  party,  to  change  the  form  of  his 
aclion  for  the  purpofe  of  becoming  a  witnefs,  when  by  the  gene- 
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ral  principles  of  kw  he  ought  nor  to  be  a  witncfb*.  Thf  prii"!- 
ciple  on  which  this  decifion  is  grounded,  will  permit  aftion  of 
bonk  to  be  brought  in  all  cafes  of  indcbitstui  aflumpfit.  If  jt  he 
proper  in  fuch  cafes,  it  certainly  is  equally  fo  in  all  other  cafes — 
and  if  tlie  doctrine  be  carried  to  its  proper  extent,  the  confc- 
qaence  would  be,  that  we  ought  To  rejedl  the  inasim  which  has 
been  adopted  in  the  jurifprudencc  af  all  natior^,  that  parties  are 
not  to  be  wltnefles  in  their  own  cafes— and  exprefsly  declare  thaS 
parties  may  al^^'ays  be  witnefTcs  in  their  &\vn  cafes. — For  wlio 
can  difcover  any  diftinction  befA'etn  the  propriety  of  admittmg 
the  party  to  tcftify,  that  he  made  payment  on  a  note,  for  which 
adion  is  brought,  and  that  he  has  lofi:  his  receipt :  and  admitting, 
him  to  teftify  in  an  adion  on  book  brought  for  the  money  that  he 
paid  it  on  the  note,  and  has  left  his  receipt  ?  Who  can  difcover  any 
diftlnftion  between  the  propriety  of  admitting  parties  to  bewit- 
nefl^s  in  adions  of  implied,  or  cxprefs  promifes  ?  The  real  ground 
of  this  adion  is  juftifiable,  bccaufe  It  admits  a  mode  of  proof  nccefla- 
ry  and  the  beft  the  nature  of  the  cafe  will  admit  of— but  to  extend 
it  in  this  manner,  is  to  break  down  tlie  barrier  aralnll  perjury,. 
which  Courts  have  eftabllfhed,  and  to  go  over  the  liead  of  lirft: 
principles  of  the  greateft  importance  in  our  jurifpnidtnte.  It  would 
have  been  much  better,  that  the  plaintiff  in  this  adion  Ihould  ha\c 
loft  his  debt,  in  confequencc  of  lofmg  his  receipt,  than  tliat  the  court 
fhoidd  adopt  fo  dangerous  a  principle  to  afford  hun  relic-f.  For  where 
is  the  fecurity  for  our  written  contracts,  ifthoy  maybe  indircdly 
proved,  to  be  paid  in  this  manner— elpccirdly,  when  the  originiil 
creditor  being  dead,  cannot  contradid,  or  counterad  the  teftimony 
of  the  debtor.  A  greater  encouragement  to  fraud  and  perjury 
■was  never  given  by  the  deciilon  of  a-  court,  and  if  it  is  held  to' 
be  law  by  courts,  the  Ifcgiflature  ought  to  interitre. 

There  has  been  fomc  doubt  as  -vvell  as  difference  of  opinion  with' 
rcfped  to  the  points,  about  wliich  the  parties  may  teftify — It  has 
been  iicid,  tl:at  their  teftimony  ought  only  to  be  admitted  with 
regard  to  the  quantity,  quality  and  dcJiver)'  of  the  articles  charged^ 
the  letting,  or  ufing  of  articles  hired,  and  the  adual  performance 
of  fcrvicc,  with  the  time  employed— and  where  there  is  any  fpcciai 
price,  or  mode  of  paymctt  agreed  on,  it  /houlj  be  proved  by  other 
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teftirnony.— This  would  feem  to  be  i^-  for  as  the  mture  cff  thi 
action  required— hut  the  praaice  has  been  to  admit  the  parties  t» 
teftity  their  whole  knowledge  refpefting  the  article  charged,  as  to 
delhery  and  payment  in  the  iaifie  manner  as  any  other  witneflcs^ 
and  from  the  Avhoie  teftlmony,  to  fonn  their  opinion  as  to  ihe  trath 
oF  fafcs. 

Where  any  matter  is  pleaded  in  har,  or  any  qneftion  arxfes  on 
a  collateral  fad,  the  parties  cannot  be  allowed  to  teftify.  As 
the  parties  are  admitted  witneiles,  fo  by  a  parity  of  reafoning, 
Intei-efted  pcrfons  are. 

The  court  cannot  compel  the  .proda6lion  of  books  and  papers, 
but  where  either  party  reflifes  upon  the  challenge  of  the  other,  e\  ery 
thing  fhall  be  prefumed  againil  the  party  refufmg. 

«  As  book  accounts  may  forae  times  contain  a  great  number  ?.nd 
variety  of  articles,  which  it  would  be  extremely  inconvenient  for 
■a  court  and  jury  to  examine  and  adjuft,  in  order  to  facilitate  the 
trial,  it  is  provided  by  ftatute,  that  in  all  a(!!tious  brought  on  book 
accounts,  if  the  account  be  alledged  to  be  above  five  pounds,  the 
coiu-t  mav  appoint  auditors  to  adjiifi;  the  fime,  and  award  the 
balance,  for  wha/:h  iudcment  iliail  be  rendered  with  additional 
cofls. 

For  the  purpofc  of  leficnlng  faits  and  terminating  controverfies, 
it  is  provided  by  ftatute,  iJiat  in  every  adlon  of  book  debt,  where 
it  fliall  appear  on  trial,  that  the  plahttilr  is  in  arresr  to  the  defen- 
dant, to  balance  book  accounts,  that  judgment  Ihall  be  rendered 
in  favour  of  tb^j  defendant,  to  recover  the  balance  of  tlie  pl?intilF 
with  his  coft  ;  and  that  in  tiiis  aftion,  if  the  defendant  negletts  to 
cxliibit  his  arxount  on  trial  to  be  adju/led,  and  Ihall  after'>'ards 
bring  his  aftion  to  recover  the  iame,  if  he  recover  judgraeut,  li^ 
jfiiall  hot  be  allowed  any  coft,  unlefs  he  can  make  it  appear,  that 
he  had  no  knov^'-ledgc  of  the  former  trial,  or  was  inevitably  hinder- 
ed from  appctiririjy  and  exhibiting  his  account.  ^  Tho  vn  atcion 
of  book  debt  is  j>cndii.ig,  the  defendant  may  bring  liis  action  on 
book,  againft  the  plaintiix— for  the  prior  ildt  v*ili  not  abate  tlie 
latter,  tho  it  may  affect  the  coft. 

«  Statutes,  12.  l>  Rai.ci:ir  vs.  Dc*itt,  ivp.  C.   i;;o. 
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When  the  defendant  exhibits  his  account  before  a  juftice  of  the 
peace,  and  the  balance  exceeds  four  ponnds  the  juftice  cannot  give 
judgment  for  the  balance. 

a  Aftionof  book  debt,  will  not  lie  to  recover  for  mlftakes  in  a 
fettlement  of  book  accounts,  or  anicles  omitted  in  the  fettlement . 
but  the  party  muft  refort  to  a  dilfercnt  aftion,  and  point  out  tlie 
miflakes. 

The  admiffion  of  the  parties  to  teftify  in  the  adion  of  book  debt, 
can  be  juftified  only  from  the  neceffity  of  the  cafe,  and  tho  attend- 
ed with  many  inconveniences,  is  mu|uefl;ionably  the  bc-ft  mode  to 
fettle  book  accounts  that  can  be  adopted.  1o  admit  the  books  of 
the  parties  without  proof  to  evidence  them,  would  produce  the 
greateftinjuniice  ;  to  require  proof  of  every  article,  would  require 
an  impolllbility  ;  to  allo\/  the  proof  of  part  of  the  articles  charged, 
to  fupport  the  delivery  of  the  whole,  would  open  the  door  to 
the  greateft;  fraud.  It  is  befl:  therefore  to  let  the  parties  in  to  tefti- 
fy,  but  to  check  and  guard  them  by  requiring  regular  entries  of 
all  the  articles  in  the  ordinary  courfe  of  dealings — and  where  their 
entries  on  book,  are  not  fach  as  to  confirm  and  fupport  their  tefti- 
mony,  to  difregard  it  ;  for  the  book  is  to  be  confidered  as  matter 
of  evidence,  and  muft  derive  its  credit,  from  its  fairnefs  and  regu- 
larity, and  from  having  been  made   at  the  time  of  tranfeclion. 


Chapter    Seventeenth. 
OF  SCIRE  FACIAS,  AND  FOREIGN  ATTACHMENT. 

jL  he  wrirt  of  Scire  Facias,  may  ifiiae  upon  judgments,  and  re- 
coo-nizances,  and  bail  bonds,  h  When  founded  on  a  judgment, 
it  is  deemed  a  judicial  writ,  and  is  IiUended  to  carry  fuch  judgment 
into  eiTcft.— In  all  fuch  cafes,  the  writ  muft  iiliie  from  the  court 
where  the  record  is,  on  v/hich  the  adiou  is  brought,  and  maft  be 
figncdby  the  clerk.  It  however  fo  far  partakes  oftlie  nature  of  an 
ori<^,inal  writ,  that  the  defendant  may  plead  payment,  a  rcleafe,  or 
any  other  proper  matter,  happening  fubfequent  to  the  rendering 
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of  the  judgment  :  a  but  he  may  not  plead  any  thing,  'which  jnight 
.have  been  pleaded  on  the  original  aAion. 

This  writ  lies  wliere  either  of  the  parties  are  dead,  to  revive  the 
judgment  in  favour  of  their  executors,  or  adminidrators,  by  which 
execution  may  be  obtained.  If  there  are  fevetal  plaintiffs,  pr  de- 
fendants, and  one  die,  this  writ  lies  to  revive  the  judgment  in  fa- 
vour of  tlie  furvlvors.  Where  judgment  has  been  obtahied,  and 
execution  iflued  agaiiift  the  eftate  of  any  deceafed  perfon,  in  the 
Jhands  of  his  executor,  or  adminillrator,  and  is  returned  unfatisfied  ; 
this  writ  lies  to  affiraa  the  judgment  againd  the  perfon  and  eftate 
of  the  executor. 

b  Where  damages  have  been  aflefled,  and  coft  taxed  for  laying 
out  a  highway,  in  a  town  ;  if  the  town  negled:  to  pay,  a  fcire 
facias  may  ifliie  againft  tlie  felcftmen,  to  fhew  reafon  why  execu- 
tion fliould  not  go  againft  them. 

i 

Where  judgment  has  been  rendered  on  a  bond  having  feveral 
conditions,  which  may  be  broken  at  feveral  thnes,  when  jnd^ent 
has  been  rendered  upon  one,  and  another  breach  takes  place,  a 
fcire  facias  may  ifliie  againft  the  party. 

On  all  bonds  of  recognizance,  taken  before  any  court  to  px'ofe- 
cute  an  aftion,  or  an  appeal,  or  to  abide  any  fentence,  order,  or 
judgment  of  a  court,  and  on  all  bail  bonds,  takenfor  the  appearajice 
of  a  party,  fcire  facias  may  be  granted,  when  the  conditions  are 
broken,  and  a  forfeiture  accraed.  But  this  important  diftinftioii 
is  to  be  obferved :  In  all  cafes  of  recognizances  to  profecute  adlions, 
or  appeals,  the  furety,  or  recognizer  is  abfolutely  holdcn  to  pay  the 
coft  in  cafe  of  a  failure  in  the  aftion,  and  the  rendering  of  judgment 
againft  the  perfon,  for  whom  he  is  recognized.  It  is  not  there- 
fore neceluiry  that  execution  be  taken  out,  and  returned  non  eft,  for 
jf  the  principal  goes  to  goal,  and  takes  the  poor  prifoner's  oath,  it 
will  not  difcharge  his  bail,  or  furety.  The  fcire  facias  may  there- 
fore ifliie  immediately  after  the  judgment,  in  cafe  of  a  failure  to 
pay  the  coft  recovered.  But  where  a  perfcn  recognizes  for  the 
appeal  of  an  aftion,  on  the  part  of  the  defendant,  lie  is  refponfible 
only  for  the  coft  fubfequcnt  to  the  appeal,  and  does  not  rcleafe  any 

jprececding  bail.  But 

i  a  Green,  vs.  Dtwit,  1790.  i  Statii'es.  96. 


174  OF  SCIRE  FAQ  AS,  AND 

But  in  cafe  of  a  bail-bond  taken  by  tlie  officer,  for  the  appearance 
of  the  defendant,  where  the  procels  is  by  attachment,  or  a  bcmd 
of  recognizance  acknowledged  in  court,  that  the  defendant  fliall 
abide  final  judgment,  tlie  furety  or  ball  are  liable  only  in  caie 
cf  the  principal's  avoidance,  and  a  return  of  non  eft  inventus  of  the 
execution. 

This  provificn  of  law,  is  calculated  to  furnifii  debtors  with  the 
fncans  of  keeping  out  of  prifon,  when  they  caniind  bail  to  be  ref- 
ponTibie,  that  they  {hail  be  forth  coming,  to  be  talcen  on  the  exe- 
cution. The  principal  is  confidered  as  being  in  the  cuflody  of  the 
bail  :  and  as  the  creditor  has  no  claim  only  for  the  body  of  the 
debtor  on  the  bail,  if  he  can  be  had,  to  be  taken  in  execution,  the 
bail  Ihall  be  exonetated.  The  fiirety  may  before,  or  at  the  time 
of  rendering  final  judgiTient,  bring  the  principal  into  courts  and 
move  to  be  difcharged  ;  upon  which,  the  court  fhall  order  the 
keeper  of  the  goal  to  receive  him.  iiito  cuftody,  that  he  may  be  taken 
upon  execution.  "  If  the  principal  be  furrendered  up  in  court,  an 
entry  thereof  muft  be  made  by  the  clerk  of  the  court,  for  nothing 
elfe  can  be  evidence  of  the  fa6t,  and  parol  poof  could  not  be  ad- 
mitted. If  there  be  no  furrendry,  then  it  is  the  duty  of  the  cre- 
ditor to  take  out  his  execution,  and  ufe  all  due  diligence  to  take 
the  body  of  the  debtor  ;  and  if  he  be  taken,  then  the  furety  is 
exonerated  :  but  if  the  principal  avoids,  and  cannot  be  taken  on 
ihe  execution  by  the  ufe  of  due  diligence,  then  the  furety  is  liable. 

The  return  of  non  eft  inventus  on  the  execution  muft  be  fairly 
obtained,  or  the  furety  is  not  liable  ;  for  where  the  creditor  by 
fome  artifice  procures  the  execution  to  be  returned  non  eft  inven- 
tus, merely  with  a  vitw  to  fubjedl  the  bail,  when  the  principal 
might  have  been  taken,  by  ufing  proper  diligence,  he  fliali  not  be 
allowed  to  maintain  this  aftion.  As  where  the  creditor  kept  the 
Cxecuiion  till  within  a  few  days  of  its  expiration,  and  then  gave  it 
to  an  oflicer,  who  went  once  to  the  houfe  when  the  debtor  hap- 
pened n«ft  to  be  at"  home,  and  then  immediately  returned  it  non  t^ 
inventus  :  the  creditor  then  brought  his  a(^ion  againft  the  bail, 
but  it  appearing  on  i^roof  that  the  debtar  was  at  home  publickly. 
Loth  before  and  after  the  otticcy-was  at  his  houfe,  and  that  he  then 

happened 
«  K^fb.   Rep.     1?. 
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hepp«ied  to  be  abfent  on  bufmefs,  without  any  intent  to  avoid 
the  execution,  verdict  was  for  tlie  defendant,  and  unanimoufly 
accepted  by  the  court. 

The  writ  of  fcire  facias,  or  other  procefs  on  a  bond,  mn{l 
be  taken  out  and  ferved  on  the  fareties  within  tv/elve  months 
after  the  rendering  final  judgment,  or  the  right  of  aftion  is  bar- 
red. Of  courfe  execution  niuft  be  taken  out,  fo  that  a  non  eft  in- 
ventus can  be  returned  Vt^ithin  thai  time  ;  but  it  may  be  taken 
out  at  any  time  within  a  year,  which  will  admit  of  a  non  efl 
return,  and  the  ufe  of  due  diligence  to  take  the  debtor  :  and  need 
not  betaken  out  immediately  upon  the  rendering  of  the  judgment, 

a  But  a  bond  given  for  the  profecution  of3n3/  action,  or  ap-- 
peal,  need  not  be  put  in  fait  within  a  year,  but  may  be  fued  at  any 
time  becaufe  not  within  the  ftatute. 

^  It  has  been  determined  v/here  the  principal  fiiut  himfelfup 
in  an  inner  room,  and  by  threats  prevented  the  officer  from  break- 
ing the  doo^f,  and  levyhig  upon  his  body;  that  this  i&fuch  an  a- 
voidance,  that  the  bail  is  liable,  tho  the  officer  iiad  a  right  tar 
break  open  the  door,  and  levy  on  the  debtor  :  becaufe  it  was  by. 
the  debtor's  refiHance,,  that  the  officer  was  prevented  from  taking 
nim,  and  it  is  as  much  the  duty  of  the  bail  to  render  the  bodyj 
as  of  the  officer  to  take  it.  But  if  the  principal  be  arrefted  by.; 
virtue,  of  the  execution,  and  afterwards,  by  force  refcues  himfelfi 
and  cfcapes,  or  is  refcued  by  others,  the  officer  cannot  excufe  hloi- 
felf— for  he  nii^h.t  have  taken  fufficient  affiftance,  and  the  bail 
is  exonerated,  c  If  the  officer  returns  the  execution  againft  the 
principal,  before  the  return  day,  yet  no  advantage  can  be  taken 
of  it  upon  a  fuit  on  a  bail  bond,  unlefs  the  bail  can  fiiow  that  he 
was  prejudiced  by  it.  d  The  appearance  of  the  principal  to  dlf- 
charge  the  bail,  nmfl  be  by  furrender  in  court,  or  pleading  to  the 
aftion  ;  and  it  is  not  fufficient,  that  there  has  been  a  continuance 
of  the  caufe,  for  this  might  be  on  motion  of  the  bail,  to  bring  in 
the  principal,  or.  on  motion  of  the  principal  to  procure  fpeci.il 
bail. 

An  erroneous  judgment  has  the  effeft  of  a  final  judgment,  with 

refpsft 
a  F?tch  vs.  Barr,   Sup.  C.  1791.  b  Kirb.  Rep.  384.  i    IMd, 
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refped  to  bail'.  As  where  the  judgment  of  the  fuperlor  courr 
was  reverled  by  the  fupi-eme  court  of  errors,  and  the  caiife  re- 
turned back,  and  judgment  rendered  in  favour  of  the  plaintiff, 
who  brought  his  aftioh  againft  the  bail,  it  was  determined  that  the 
bail  was  difcharged  by  the  judgment,  tho  erroneous.  So  wliere 
a  new  trial  is  granted,  it  is  deemed  a  fuperfedeas  of  the  former 
judgment,  and  a  new  judgment  mud  be  given  in  the  cafe,  tho  de- 
cided precifely  as  before.  In  thefe  cafes,  the  bail  is  confidered 
to  be  difcharged — Thus  where  the  defendant  in  the  fcire  facias 
gave  fpecial  bail  for  the  defendant  in  the  original  aftion,  and 
bond  for  the  appeal,  the  aftion  was  decided  in  favour  of  the  de- 
fendant ;  a  new  trial  was  granted,  and  judgment  rendered  for 
the  plaintiff  :  but  the  bail  was  holden  not  to  be  liable. 

a  So  where  judgment  was  rendered  againft  the  defendant,  and 
he  was  committed  in  execution.  Ke  obtained  a  new  trial,  and 
having  the  liberties  of  the  prifon,  v/ent  hotne — On  the  new  trial, 
judgment  was  rendered  againft  him  for  a  lefs  futn,  but  on  writ 
of  error  upon  the  whole  proceedings  of  the  county  court,  judg- 
ment was  reverfed  ;  and  a  judgment  rendered  againfl:  him,  by  the 
fnperior  conn.  The  original  aftion  was  by  attachment,  and  the 
defendant  procured  fpecial  bail — He  was  committed  in  execution 
upon  the  laft  judgment.  Action  was  brought  againfl  the  nieriOT, 
for  his  efcape,  after  the  granting  of  the  new  trial,  but  it  was  heU 
not  to  lie — for  the  granting  of  a  new  trial  was  a  fuperfedeas  of 
the  former  judgment. 

b  In  an  aftion  of  fcire  facias,  upon  a  replevin  bond  ;  the  cafe 
•was,  that  the  plaintiff  attached  a  horfe  upon  a  fuit  againft  one 
Baxter,  and  the  defendant  gave  bond  on  a  writ  of  replevin. 
Judgment  was  rendered  againft  Baxter,  he  was  committed  in  ex- 
ecution, and  took  the  poor  debtor's  oath,  and  this  adlion  was  then 
brought  on  the  bend,  and  the  defendant  pleaded  thefe  matters  in 
bar  :  but  the  court  adjudged,  that  the  horfe  was  a  pledge  for 
the  debt,  and  the  replevin  bond  came  in  place  of  the  horfe,  and 
that  nothing  but  the  latisfadtion  of  the  debt,  or  difcharge  can  ex« 
one  rate  the  bail. 

A 

•  Fleming,  vs.  Lord,  Siipt  C.  1790,     h  Bucl,  v$,  I>cvenport  Sup.  C.  179I. 
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A  Forelsn  Atiaclnnent,  is  a  remedy  calculated  to  enable  a  ore- 
ditor  to  coiripel  the  debtor,  to  his  debtor,  to  pay  over  the  debt  to 
iiitu,  in  cafe?  where  his  immediate  debtor  lives  out  of  the  ftate, 
tir  I'.as  abfcondcd  in  fuch  manner  that  the  creditor  canr.ot  compel 
him  by  legal  pi'ocefs  to  pay  the  debt.  The  law  is  derived  from 
a  praftice  fomewhat  fimilar  in  the  city  oif"  London,  where  a  ere 
ditor  may  call  upon  the  debtor,  to  his  debtor,  and  obtain  a  pay- 
ment of  his  debt.  But  in  this  ftate,  the  remedy  has  been  made 
general  in  all  cafes  where  juftice  required  it,  and  furniflies  to  a 
trediror,  a  new  mode  of  coile<5ling  his  debts. 

This  aftion  will  lie  only  in  favour  of  creditors,  for  the  purpoie 
of  collecling  a  debt,  and  will  not  lie  in  cafes  of  torts,  a  The  caics 
In  which  this  a&ion  lies  are  the  following; — Where  there  are  lands, 
goods,  or  effects  of  abfent  or  abfconding  debtors,  npt  refiding 
within  this  ftate,  the  creditor  may  attach  them  wherever  they 
may  be  found,  and  the  attaching  a  part,  fliall  make  the  whole 
in  any  perfons  hands  liable,  and  he  fliall  expofe  them  to  refpond 
tiie  judgment  that  may  be  fecovered.  But  v/here  fuch  lands, 
goods,  or  efFefls,  cannot  be  come  at  fo  as  to  be  attac;:ed,  then  the 
creditor  may  bring  his  proper  adion  agaiiift  his  abfent  or  ab- 
fconded  debtol-,  for  the  recovery  of  his  dues,  and  in  the  fervice  t>f 
the  writ,  the  officer  fliall  leave  aii  attefted  copy  of  it,  at  leaft  four- 
teen days  before  the  time  of  trial,  with  fuch  abfent  or  abfconding 
debtor's  aitorney,  fadlor,  agent  or  truftee.,  or  at  the  place  of  his  or 
their  ufual  abode  ;  which  fervice  fhall  be  a  fufficieht  titation  for 
the  creditor  to  bring  his  aftion  to  trial  ;  unlefs  the  debtor  be  an 
inhabitant  of  this  ftate,  or  has  for  fome  timfc  refided  therein,  n\ 
Vvhich  cafe,  the  oiiicer  ihall  leave  a  like  copy  at  his  laft  iifual 
place  of  abode. 

^  In  a  procefs  by  foreign  attachmenl,  the  defend&ht  pleaded  :ii 
abatement,  that  he  belonged  to  the  ftate  of  New- York,  and  tlat 
the  perfon  with  wholvi  tne  copy  was  left  in  fervice,  was  not  his 
agent,  factor,  traftee,  or  attorney  ;  on  vi'hich,  iftiie  V.-as  joined  : 
the  court  reiufed  to  admit  the  garnifhee  to  teftify  in  that  ftage  of 
the  caufe,  and  determined  the  ifiiie  to  be  immaterial,  a:id  the 
plea  in  abatement  infufficlent :  for  the  objevft   of  the  ftatuie,  is  t© 

A  a  difcove^ 

e  Statutes,   3^,        i>  Sacoirt>  vs.  M.:llerf.   Si^p.  C.    1793- 
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difcover  debts,  and  properry  concealed  by  debtors,  and  as  the 
gamlfhce  can  tcft'ify  only  in  a  fcire  facias  againft  hiin,  to  admit 
this  plea  where  he  cannot  teftify,    would  defeat  the  ftatute. 

All  debts  due  to  any  abfent,  or  abfconding  debtor,  are  confi- 
dered  as  cfFefts  in  the  hands  of  the  perfons,  from  whom  they  are 
due;  who  are  deemed  agents,  or  truftees,  and  recovery  may  be 
had  againft  them  in  the  fame  manner  as  for  goods,  or  chatties. 

The  action  being  thus  commenced,  the  ftatute  provides,  that  the 
attorney,  fadtor,  agent  or  truftee  upon  his  defire,  fhall  be  admitted 
to  defend  the  principal  :  but  if  the  debtor  be  not  of  this  ftate, 
and  no  perfon  appear  to  defend,  the  aclion  Iliall  be  continued  to 
the  next  court,  and  if  neceflary,  a  fccond  continuance  fhall  be  al- 
lowed, to  give  time  to  notify  the  principal.  The  operation  of  a 
foreign  attachment  is,  that  from  the  time  of  the  fervice,  all  the 
goods  and  efFefts  of  the  debtor  in  the  hands  of  his  attorney,  faftor;, 
agent  or  truftee,  and  debts  due  to  him  from  any  debtor,  are  liable 
to  refpond  fuch  judgment  as  may  be  recovered,  not  withftanding 
any  fubfequent  difporition  of  them  :  and  in  cafe  fuch  attorney, 
fafcor,  agent,  or  truftee  fhall  remit,  or  difpofe  of  any  effefts,  after 
fervice  of  the  writ,  or  fhall  refiife  tp  expoie  the  fame  to  be  taken 
in  execution,  he  fliall  be  li^ible  to  fatisfy  the  fame  out  of  his 
own  eftate,  as  his  own  proper  debt. 

When  judgment  is  obtained  againft  the  principal,  the  creditor 
muft  take  out  execution,  and  muft  not  only  fearch  for  the  eftate 
of  the  principal,  but  muft  likewife  apply  to  and  make  demand  cf 
the  fame  of  the  agent,  attorney,  factor,  truftee,  or  debtor,  as 
the  cafe  may  be,  on  whom  fervice  of  the  writ  was  made,  and 
■who  is  ufually  called  the  garnifliee.  It  is  the  duty  of  the  gar-r 
nilliee,  if  he  has  as  any  of  the  effcfts  of  the  debtor  in  his  hands 
to  expofe  them  to  be  taken  on  the  execution,  or  if  he  be  indebted 
to  the  principal,  he  will  be  authorifed  to  pay  the  amount  of  what 
lie  owes,  on  the  execution,  and  fuch  payment  will  be  a  bar  to  an 
action  brought  by  the  principal.  But  on  refufal  of  the  garnifliee 
to  expofe  the  effects  of  the  principal,  or  pay  the  debt  which  he 
owed  him,  the  execution  fliould  be  returned  non  eft  inventus,  v/ith 
replied:  to  the  principal,  and  alfo  that  demand  was  made  of  the 

garnilliee 
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gai-nifliee,  and  that  he  refhfed  to  fliew  the  eftate,  or   pay   the 
•debt  due  to  the  principal. 

This  lays  a  foundation   for  a  fcire  facias,   to  i^ie  from  t!te 
lerk  of  the  court,  where  the  judgment  was  rendered,  to  befer^ 
..:l  on  the  garnifhee,  requiring  him  to  appear,  and  ftiew  caufe 
if  any  he  has  why  judgment    fhould   not  be   rendered   againft 
him.   The  declaration  muft  Rate  the   whole  of  the  proceedings, 
and  particularly   the  demand  of  payment  of  the  execution  made  of 
the   garnifliee,    and  his   refufal.      If  the    garnishee    make    de- 
fault of  appearance,  or  rcfufe  to  difclofe  upon  oath,   which  the 
court  is   authorifed  to  adminifler,  what  goods  or  efFefts  of  the 
debtor  were  in  hisliands  at  the  fervice  of  the  original  writ,  judg- 
ment fhall  be  rendered  againft  him,  as  for  his  own  proper  debt. 
This   adion  may  be  tried  by  a  jur}^ 

If  the  garnishee  appears  and  defends,  he  is  allowed  by  {latute 
to  be  a  wltnefs —  ^  but  if  in  his  teftimony,  he  denies  that  he  has 
any  of  the  efFefts  of  the  principal,  or  that  he  is  Indebted  to  him, 
♦he  plaintiff  will  be  allowed  to  bring  any  other  proper  evidence 
to  prove  the  faft,  and  is  not  concluded  by  the  teftimony  of  the 
garniftiee.  ^  The  plaintiff  cannot  objeft  to  the  admiflien  ofth^ 
garnifliee  to  his  oath —  c  but  he  muft  appear  and  teftify  in  perfon, 
and  his  depofitlon  cannot  be  admitted,  d  Garnifliee,  may  Ihewany 
miftakcs  in  a  fcttlement^  fier  which  a  note  was  given,  and  is  the 
ground  of  the  claim. 

e  The  confcffion  or  a-cknowledgment  of  the  principal,  that  the 
garnifliee  did  not  owe  him,  has  been  admitted  as  proper  evidence, 
becaufe  the  plaintiff  comes  into  the  place  of  the  principal,  for 
the  purpofe  of  i-ecoverihg  the  debt  of  the  garnifliee  :  who,  in 
cafe  of  an  aclion  brought  directly  againft  him  by  the  principal, 
miffht  avail  himfelf  of  luch acknowledgment,  and  he  fliall  not  be 
deprived  of  that  advantage  in  this  adion. 

/  In  aftioH  by  foreign  lattachmeftt,  the  defendant  in  the  origi- 
nal Tuit  cannot  plead,  that  he  is  not  an  abfcondiiig  debtor  ;  becaufe 
if  the  writ  be  otherwife  well  ferved,  it  is  fufficieht  to  hold  the  de- 
fendant to  trial  ;  but  the  garnifliee  may  plead  in  bar,  that  the 

principal 
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principal  is  not  an  abfconding  debtftr,  for  if  he  be  not,  he  is  not 
liable  to  tlie  ad  ion.  Where  a  recovery  is  haci  by  force  of  tlii$ 
aaion,  and  the  eftate  of  the  principal,  by  procefs  and  judgment  of 
law  taken  from  the  garnifhee,  he  is  difcharged  from  the  i)rlnci- 
pal  :  and  in  aftion  brought  againfl:  him,  may  plead  the  general 
ifTue,  and  give  the  ftatute  in  evidence.  The  garnifnee,  ifjudcr- 
pient  is  re-ridered  in  his  favour,   is  entitled  tp  his  coll, 

«  Tho  a  thing  in  aftion  cannot  legally  be  affigncd,  vet  equity 
will  fo  far  protedl  fuch  affignmcnt,  that  where  it  fttall  appear  on 
trial,  that  the  debt  was  bona  fide  affigncd,  before  the  fervice  of 
the  original  writ,  it  fliall  not  be  liable  to  be  taken  by  this  pro- 
cefs. b  Where  a  note  Avas  affigned,  and  by  procefs  of  foreign  ?.tr 
tachment,  the  creditors  of  the  affignor  recovered  it  from  the  pro- 
jniflbr,  tho  he  gave  notice  of  the  fuit  brought  againft  hun,  to  tiie 
adignee,  and  made  all  the  defence  in  his  power,  on  the  o-round  of 
the  alfignmeiit,  it  was  held  in  an  adion  brought  by  the  affignee, 
in  the  name  of  the  aflignor,  that  tho  tlie  note  was  a'ligned,  yet 
the  recovery  had  againft  the  promidbr,  flxould  bar  the  action,  be- 
caufe  the  payment  was  conipulfory  in  the  courfe  of  law,  and 
ought  to  exonerate  him.  e  Two  garni /htes  cannot  be  joined  in 
.afcjre  facias,  unlefs  they  are  joint  debtors^  or  agents. 
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E  have  hitlierto  treated  of  adions  at  common  law  ;  but 
where  a  perfon  has  a  right  of  adion,  given  him  by  virtue  of 
fome  ftatute,  it  is  neceflary  for  him  to  bring  his  ^dtioa  on  ihat 
flatute,  and  he  cannot  declare  generally,  as  at  common  hiv.-. — 
There  are  feveral  kinds  pf  .addons,  grounded  on  ftatut^es,  wliich  I 
ihall  cpnllder  Separately. — 

I.  Of  Aiftion  of  Debt  on  Statutes.  Tiie  general  rule  of 
I*w  is,  that  wherever  a  ftatyte  proliibits  a  thing,  as  being  an 
immediate  ofrcnce,  againft  tlie  public  good  in  general,  under  a 
jccrtain  penally,  and  the  penalty,  or  part  of  it,  is  given   to  !iim 

M'llO 
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who  will  fue  for  it  ;  any  perfon  may  bring  his  aftion,  and  lay 
bis  demand  as  well  for  the  ftate,  as  himfelf  ;  but  unlcis  the  penal- 
ty, or  feme  part  of  it  be  given  to  ferae  private  perfon,  fuch  adion 
will  not  lie.  Penalties  created  by  ftatute,|  may  either  be  given  to 
the  perfon  injured  by  the  aft,  for  which  the  penalty  is  incurred, 
«r  they  may  be  given  to  any  perfon,  who  will  fue  for  the  fame — 
when  fuch  perfon  is  called  a  common  informer,  and  the  fuit  a  po- 
pular aftion  ;  the  penalty  js  fometinies  given,  partly  to  the  pub- 
iic,  and  partly  to  the  party  injured,  or  i?o  ^  common  informer, 
.or  for  the  benefit  of  fome  corporatioii. 

Aft;on  of  debt,  will  lie  in  all  cafes  where  tlie  penalty  Is  cer- 
tain, apd  fixed  by  the  ftatute.  "V^'hcre  tlie  ^^'hole  forfeiture,  or 
penalty,  is  given  to  fome  particular  perfon,  this  aftion  will  lie  in 
his  name  oB^y  ;  but  if  part  of  the  penalty  be  given  to  the  public, 
and  part  to  the  individual,  then  the  ftate  muft  be  joined  in  the 
liiit. 

Where  a  ftatute  gives  a  certain  fam  to  the  party  injured,  and 
infliftsa  certain  fine,  to  be  paid  to  fome  public  treafury,  there  the 
plaintiff  may  either  bring  his  acTtion  feparately  for  the  recovery 
©f  the  penalty  payable  to  himfelf,  or  may  join  the  ftate  in  his  fuit, 
and  then  the   defendant  may  be  fubjcfted  to  pay  the  fine  to  the 
ftate.     But   where  the  penalty  is  divided,  and  part   is  to  be  paid 
to  the  public,  and  part  to  the  party  injured,  or  where  the  adion  is 
given  to  fome  common  informer,  the  ftate  muft  be  joined  in  the  fuit. 
Where  the  fuit  is  intended  to  recover  any  penalty,  more  than  be- 
Jongs  to  the  party  falng,  it  muft  be  laid  as  v/ell  for  the  ftate,  as 
for  the  party   himfelf,   even   tho  it  being  going  to  fome    corpo- 
ration, or  9  third  perfon,  and  it  muft  be  alledged,  that  a  right  of  afi- 
Jon  has  accrued  to  them,  to  recover  the  fame.    In  an  afliion  of  debt 
on  ftatute,  the  plaintiif  need  not  recite  the  ftatute,  bat  may  bare- 
ly count  upon  it.     If  he  takes  upon  himfelf  to   recite  the  ftatute, 
anvl  materially    varies  from  it   in    a  liibftantial  part,  it  is  fatal  ; 
but  an  immaterial  variance,  will  not  be  ill.     Aftion  of  debt,  will 
r.ot  lie  upon  a  ftatute  where  the  confequence  of  a  convidion,  is 
to  fubjea  the   party  to  a  corporal   puniftmient. 

2.     Afliimpfit   will   He  on  Statutes,   in    all    cafes   where  debt 
^ii.1.  Of 
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n.  Of  aftions  on  Statutes,  literally  fo  called. —  This  is  a 
fonn  of  aaion,  peculiar  to  this  ftate,  and  may  be  confidered  as 
direfdy  founded  on  the  ftatute.  It  is  very  fingalar  for  its  fim- 
plicity.  It  has  not  the  form  of  debt,  or  afluinpfit— Without  aflum- 
jng  the  jfliape  of  the  liftion  of  debt,  on  which  the  aftion  is  fuppof- 
ed  to  be  grounded,  it  is  brought  direftly  for  the  penalty,  or  forfei- 
ture. It  recites,  or  counts  upon  the  ftatute,  in  the  fame  manner  as 
in  debt,  then  alledg*^*  the  fad  that  incurs  the  penalty— and  de- 
mands  the  fame.  It  is  an  aftion  in  point  of  form,  founded  on  the 
plainefl  principks  of  common  fenfe,  regardlefs  of  legal  fidion,  and 
technical  formality. 

This  action  will  lie,  not  only  in  all  cafes  where  debt  will,  and 
is  fo  far   governable  by  the  fame  riUes  ;  but  will  alfo  lie  in  fomc 
cafes  where  debt  will  not  :  where  the  penalty  is  not  precifely 
fixed  by   la\r,  but  only  according  to    a   certain  rate,  dependant 
on  the  fafts  proved,  and  to  be  afcertained,  and  eftimatcd  by  the 
court  :  as  in   die  cafes  of  actions  on  the  ftatute  refpe£ting   tref. 
pafles,  or  on  cafes  where  treble  damages  are  given.     This  adion 
however,  like  the  aftion  of  debt  will  not  lie,  where  the  confe- 
i^uence  of  the  conviftion  would  be  to  fubjed  the  defendant  to 
^   corporal  puniflnnent,  nor  on  the  ftatute  to  prevent  diforders 
in  the  night  feafon,  or  againft  breaches  of  the  peace.     The  gene- 
ral defcription  of  thisaftion  is,  that  it  is  a  remedy  given  to  the 
party  in  all  cafes  where  any  right  is  created,   or  penalty  given 
by  ftatute,  whether  the  fum  be  previoufly  fixed  by  ftatute,  or  whe- 
ther it  depends  upon  a  calculation,  or  eftimation  by  the  court. 
This  remedy   has   therefore  rendered   unnecellary,  the  aftion  of 
debt  on  ftatute — tho  it  is  ftill  in  ufe. 

In  all  cafes,  where  a  right  of  aftion  is  created  by  ftatute,  it  is 
Dccefiary  that  the  aftion  be  brought  on  the  ftatute,  and  not 
generally  as  at  common  law.  a  The  following  point  was  fettled, 
in, the  cafe  of  Spalding  againft  Weeks,  and  others,  a  fociety  cojn^ 
mittee,  on  writ  of  error  before  the  fuperior  court.  The  plaintiff 
•W2IS  cle<Sled  a  fociety  collcdlor,  and  refufed  to  accept,  upon  which 
the  defendants  in  error,  tlie  fociety  committee,  brought  their  a<Sion 
to  recover  the  penalty  incurred  by  force  of -ftatute.    It  w^as  an  atSion 
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on  the  ftatute,  and  the  payment  of  the  penalty  was  not  negated. 
For  this  there  was  a  demurrer  to  the  declaration,  which  was  ad- 
judged fufficient  in  the  county  court,  and  on  writ  of  error,  the 
judgment  was  affirmed  on  this  principle,  that  the  in  atElion  of 
debt  on  flatute,  the  payment  of  tiie  penalty  maft  be  negated,  yet 
that  this  a&ion  is  of  a  different  nature,  and  by  long  and  imme- 
morial ufage  had  become  eftabliflied,  and  that  it  wasaot  neceflary 
to  negate   the  payment  of  the  penalty. 

4.  Aftions,  or  Informations  oui  tarn,  upon  flatutes,  will  lie  m 
cafes  where  fonie  offence  is  created  by  flatute,  and  a  certain  for- 
feiture, or  damages  to  be  eftimated  by  the  court,  are  given  to  th^ 
party  injured,  and  a  fine  inflifted,  payable  into  fome  public  treafu- 
ry,  and  alfo  corporal  punifhment.  On  all  fuch  ftatutes  informa- 
tion qui  tarn  will  lie,  and  it  partakes  of  a  criminal  profecution  ; 
but  there  are  fome  inftances  where  this  action  will  lie,  by  the  prac- 
tice of  our  courts,  as  on  the  ftatute  refpefting  breach  of  the 
peace,  and  to  prevent  diforders  in  the  night  feafon,  tho  no  cor- 
poral puniflmient  can  be  inflicted ,  and  the  offender  is  only  liable 
to  damages,  to  the  party  injured,  and  to  pay  a  fine  to  the  public, 
at  the  difcrelion  of  the  court.  But  excepting  thefe  tv%'0  inllances* 
I  believe  this  kind  of  action  will  only  lie,  in  the  cafes  where  cor- 
poral puniflnnent  is  to  be  inflifted,  as  oq  the  ftatutes  agaiafl;  for- 
gery, perjury,  and  theft. 

This  is  a  motley  kind  of  ai^tion,  and  originated  from  the  practice 
of  courts  of  law  in  this  ftate.  The  courts  have  lately  decided 
that  it  partakes  fo  much  of  actions  of  a  criminal  nature,  thai  the 
parties  cannot  appeal.  All  informatloiis  qui  tarn,  muft  be  as  well 
in  the  name  of  the  ftate,  as  of  the  informer  :  the  facts  to  oonftitntc 
the  offence  muft  be  ftated  in  the  fame  manner,  as  in  an  indictment, 
?ind  the  declaration  muft  conclude  not  only  againft  the  ftatute,  bet 

againft  the  peace. 

There  is  a  material  diftinftion  between  the  other  aftion?  ou 
ftatutes  and  this,  as  it  vefpefts  the  mode  of  procefs.  In  the  for- 
mer, the  ordinary  notice  in  civil  fuits  is  required  to  be  given  10 
the  defendant,  but  in  this,  a  complaint  or  information  is  exhibited 

to  a  court,  or  fome  juftice^  fubftribcd  by  the  informapr,  on  which  a 

warrant 
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warrant  iffucs  to  appreliend  the  body  of  the  defendant^  and  hitH 
bring  before  the  court,  who  may  proceed  inftantly  to  trial.  But 
if  the  body  of  the  defendant  cannot  be  found,  the  procefs  fails, 
for  fervice  of  the  writ  cannot  be  made  in  any  other  mode. 

When  we  confidcr  the  procefs  to  be  the  fame  as  in  eriniin??. 
profecutions,  and  that  the  perfon  is  to  be  arrefted,  and  had  before 
the  court,  it  is  apparent,  that  public  policy  will  not  permit,  or  pub- 
lic juftice  require,  that  this  profecution  fiiould  be  extended  farther 
than  I  have  mentioned.  There  is  a  propriety  in  applying  it  in 
cafes  where  corporal  punilhment  is  to  be  inflicied,  and  alfo,  in  the 
cafes  of  breaches  of  the  peace,  and  committing  diforders  in  the 
night,  as  thefe  are  offences  of  a  public  nature,  and  are  mala  in  fe, 
or  bad  in  themfclves.  But  in  cafes  where  aftions  are  prohibited 
by  podtive  ftatute  as  a  political  inconvenieiiee,  fuch  mode  of  pro- 
cefs could  not  bejuftified.  And  accoiding  to  die  prcfent  praft- 
ice,  the  liberty  of  the  citizen  can  hardly  be  faid  to  be  well  fecured, 
for  every  perfon  is  liable  in  certain  cafes  to  be  arrefted  on  qui  tarn 
profecutions,  at  the  fuit  of  a  private  perfon,  who  is  not  under  oatit 
as  an  informing  officer,  and  brought  to  immediate  trial,  with  out 
the  notice  given  in  civil  fuits. 

All  actions  on  ftatutes  may  be  faid  to  depend  upon  the  form  of 
the  ftatute,  and  where  damages  are  given  to  fome  private 
perfon,  and  fomC  punifliment  is  inflicted  by  the  public,  tlie 
law  authorifes  the  joiningof  the  party  and  the  public.  The  par- 
ticular  form  of  adtion  muft  depend  upon  the  nature  of  the  crime, 
and  the  penalty,  or  puniflm:ent.  Where  tl^.e  penalty  is  pecuniary 
and  for  a  fum  certain,  debt  or  afliimpfit  will  lie,  or  action 
on  ftatute.  Where  the  penalty  is  pccuniarv  and  uncertain,  but 
the  aft  bad  becaufe  proliibitcj,  and  not  bad  in  a  moral  view> 
there  aiTtion  on  ftatute  will  lie.  As  in  trefpafTcs  iar  cutting  tim- 
ber :  but  where  the  punilbment  is  corporal,  or  the  offences  bad 
in  theinfelves,  and  of  a  public  nature,  fo  that  the  offender  ought 
to  appear  in  perfon  for  trial,  as  breaches  of  the  peace,  then  infor- 
mations qui  tam  can  only  be  brought  :  and  in  the  ftatutes  agalnft 
breaches  of  the  peace,  and  committing  diforders  in  the  n'ght,  there 
^s  anejcprefs  authority  to  arrcft  the  defendant  forrhwithp  and  bring 
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iim  to  trial :  vdiich  is  undoiibtedlj  the  reafon  why  informations 
gui  tam  have   been  maititained  on  theftt  ftatutes. 

Where  a  Vv^arraiit  ifliics  from  a  fmgle  niinifter  of  juftice,  and  the 
lum  in  demand,  is  bejond  his  jurifdiclion,  he  muft  bind  the  defen- 
dant to  appear  at  the  next  court  to  anfwer  tc  the  complaint,  unlefg 
it  appear  on  enquiry,  that  the  profecution  is  merely  through  mif- 
take_,  and  \%'ithout  any  probable  cauie. 

a  "VjV^here  ally  corporal. punifhhlent  is  td  be  infiifted,  this  is  the 
only  kind  ofaftion  which  the  private  party  can  bring  and  join  the 
public  in  the  fuit,  fdr  where  corporal  punifhment  is  to  be  inflici* 
^d,  debt,  afliimpfit,  or  aftion  pn  flatute  will  not  lie. 

I  have  mentioned  the  particular  ftatutes  oh  which  this  pfocefs 
Inay  be  grounded.  It  is  unneceffary  to  go  into  a  cohfideration  of* 
them  all  :  but  the  profecution  on  the  ftatute,  againft  committing 
diforders  in  the  night  is  fo  fmgular,  as  to  deferve  fome  jUuftratlon. 
The  ftatute  is,  that  when  any  diforders  and  damages  aie  done 
in  the  night  feafon,  upon  complaint  fpeedily  made  thereof  to  any 
court,  afliftant,  or  juftice  of  the  peace,  they  are:  empowered  td 
iflue  forth  a  Writ,  or  Writs  to  bring  before  them  any  fufpeded 
perfon,  orperfons  and  examine  them  coilcertiing  fuch  diforders  and 
damages  :  and  if  futh  fufpetted  perfon,  or  perfons  cannot  give  a 
fatisfactory  account  to  fuch  court,  where  they  were,  when  fuch  dif- 
orders and  damages  Were  done,  and  that  ihcy  had  no  hand  ill 
doing  the  fame,  they  ftiall  be  anfvverablefor  all  damages  that  thd 
complainant  has  fuftained,  and  fuch  fine,  or  punl&ment  as  the 
court  fhall  order  not  exceeding  five  pounds.  i>  It  is  not  the  objcifl- 
of  this  ftatute,  to  create  any  new  offence,  or  to  give  to  parties  at 
new  right  of  aftion.  It  only  gives  a  new  form,  for  the  purpofe 
of  furnifliing  a  new  mode  of  {)roof,  becaufe  of  the  difficulcy  of 
obtaining  common'  law  proof,  with  fefpfeft  to  trefpaflcs  com- 
mitted in  the  night.  The  mode  is,  that  where  the  complainant 
can  render  it  probable,  that  the  perfori  fufpefted  com-mitred  the 
fiefpafs,  that  the  burden  of  the  proof  fliall  be  thrown  upon  hini> 
and  if  he  cannot  convince  the  court  of  his  innocence,  he  fhall  be) 
"onvifted. 
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The  complaint  mnfl  be  in  the  name  of  t'ne  (Vatc,  as  well   as  of 
the  party  :  the  facts  muft  be  charged  direcft,  and  not,  that  the 
complain^int  fafpecls  the  defendant  :  the  injury  done  niufl  he  de- 
fcribed  in  the   ufual  manner.     Tho  the  fae^s  are  thus  charpcd 
direftly  againft  the  defendant,  yet  the  ccniplalnaut  is  not  bound 
to  adduce  dire(^l  proof :  But  he  raufl  fhew,  that  the  fadts  were 
committed  in  the  night  feafon  ;  he  mufl:  prove  certain  circuni- 
flances  that   render  it  probable,  that  the  defendant  did  the  fa<5l.s, 
and  that  he  is  more  to  be  fufpecled  than  any  other  perfon  :  the 
profecution  mufl  be  commenced  in  fuch  feafon  as  to  give  the  de- 
fendant a  fair  opportunity  to  fhew  where  he  was,  and  that  he  did 
not  do  the  fafts,   if  he    is  innocent  :  and  then  under  thefe  cir- 
cumftances  upon  examination,  to  which  he  is  entitled,  if  he  cannot 
give  the  court  a  fatisfaclory  account  where  he  was,  and  that  he  did 
not  do    the  fafts  complained  of,  the  court  may  find  him  guilty. 
This  leads  to  a  train  of  probable  and  prefumptive  proof,  upon 
"which  a  convidion  may  be  very  fafe.     There  can  be  no  doubt 
but  that  this  procefs,  has  not  only  detected,  but  prevented  the  con> 
miilion  of  many  injuries  in  the  night ;  and  if  courts  condudl  with 
proper  prudence  and  caution,  there  is  no  danger  to  be  apprehend- 
ed from  it :  but  it  is  a  dreadful  weapon  in  the  hands  of  the  weak, 
the  ignorant,  and  the  prejudiced.     It  is  ftrange,  that  courts  Ihould 
be  veiled  with  power  to   inflict   fines,   where  the  convidlion   is 
grounded  on  probable  proof — It  would  have  been  fuflicient  to  have 
ordered  the  payment  of  damages  to  the  party  injured.      "   In- 
formations qui  tarn,  for  any  matter  of  a  crim.inal  nature,  may  be 
profecuttd  in  the  county  where  the  complainant  dwells,  tho  the 
crime  wa«  committed  in  another  county. 
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lAVING  in  the  foregoing  chapters  treated  fully  of  the  feveral 
kinds  of  actions  that  may  be  brought  for  the  redrefs  of  civil  in- 
jurlcs,l  now  proceed  to  unfold  the  manner,  by  which  thefe  adions 
rf.n  bf  pnrfued  to  eHedl. 

I.     I 
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I.  I  ihall  expla'iE  the  Writ. —  a  This  is  the  commencemerit 
"aiid  foundation  of  the  adion. — It  contains  a  command  to  the  fheritt 
of  the  county,  his  deputy,  or  fonie  conftable  of  the  town,  where 
the  defendant  lives,  to  give  notice  to  the  defendant,  whofe  place 
ofrefidence,  or  dwelling  muft  be  defcribed,  to  appear  before  fonie 
proper  court,  the  place  and  time  of  feflion  being  mentioned,  to 
anfwerto  the  plaintiff,  whofe  place  of  dwelling  muft  be  defcribed 
in  the  writ.  The  writ  muft  be  figned  by  foitte  tnagiftrate,  juftice 
of  the  peace,  or  clerk  of  the  court.  Undet  magiftrates  may  be 
comprehended,  the  Govenor,  the  Lieutenant-Gbvenor,  the  Afllft- 
ants,  and  Judges  of  the  fuperior  court,  who  are  in  virtue  of  their 
offices  juftices  of  the  peace  throughout  the  ftate,  and  can  figu 
writs  that  {hall  go  through  the  ftatis.  Jiid'ges  df  the  county  coiift 
and  juftices  of  the  quorum,  may  by  a  late  ftatute,  fign  writs  that 
may  be  ferved  in  any  part  of  the  ftate,  if  they  are  returnable  tb 
the  court  to  which  they  belong.  Juftices  of  the  peace,  and  clerks 
of  the  county  court,  can  fign  writs  that  arc  to  be  ferved  and  re- 
turned to  fome  court  in  their  relpeftive  counties.  The  authority 
when  they  fign  writs  muft  certify,  that  the  duty  of  fix  fliillings 
has  been  paid  on  writs  returnable  to  the  fuperior  court.  Two 
iliillings  on  writs  returnable  to  the  courts  of  common  pleas  :  and 
one  Hulling  on  writs  returnable  to  juftices  of  the, peace. 

The  authority  frgning  writs,  "rriult  in  cafe  of  attachments,  take 
fbfficient  fecurlty  that  the  plaintiff  fliall  profecute  his  aiftion  to 
effeft,  and  anfwer  all  damag-es  in  cafe  of  failure — So  he  muft  in  cafe 
trffummons  where  it  Ihall  appear  that  the  plaintiff  Is  unable  to  pay 
a  bill  of  coft,  if  recovered  againft  him  :  and  if  the  plaintiff  be  not 
an  Inliabitant  of  this  ftate,  bonds  for  profecution  muft  be  taken  of 
fome  fubftantial  inhabitant  in  this  ftate. 

Where  it  fhali  be  found  inconvenient  snd  attended  with  jrreat 

charge  and  expcnfc,  to  dirciil  the  writ  to  fome  iheriff,  or  conftable, 

then  the  authority  may  direct  it  tc  fome  indifferent  perfon,  by  in- 

ferting  his  nante  inthc  direifllon  of  the  writ,  and  his  rcafon  fo^r 

inch  dircfticn,  and  this  muft  be  done  by  iiis  own  hand,  to  eridfnce 

the  direction  to  be  his  own  aft,  otherwife  the  writ  wtllbe  abater 

able,     b  A  juftice  of  thf  pcace^  may  fign  a  writ  in  favour  of  the 

^  ,  tuv.-M 
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town  In  V'hich  he  lives,  and  may  dlred  it  to  an  inhabitant  of  that 
town  to  ferve  as  an  indifferent  perfon,  who  is  not  required  by  law 
to  take  any  oath.  It  is  fuflicient  to  name  the*  indilferent  pcrfoh  and 
call  hinifiich,  without  defcribinghis  place  of  abode,  a  A  dirci^ion' 
to  a  fherilF,  or  indifferent  perfoii,  is  ill  ;  b'Ji  to  a  fheriif,  and  in- 
(JiSferent  perfon,  would  be  good. 

The  certificate  of  the  authority,  who  figns  the  writ,  of  the  necef- 
fity  of  diredting  it  to  fome  indifferent  perfon,  is  concluiive  evidencee, 
&ndthe  defendant  cannot  plead  in  abatement,  that  no  fiich  necemty 
exifted.  This  gives  them  the  power  to  make  fpecial  deputations 
v.hen  they  pleafe,  by  which  the  bulinefs  of  known  officers  may  be 
materially  affefted  :  but  they  ought  to  be  extremely  cautious  in 
exercifmg  this  difcretionary  power,  and  they  ought  never  to  do  it 
^vhen  known  officers  can  be  had  by  taking  proper  pains. 

The  writ  which  confifts  of  the  mandatory  and  directory  part, 
"ivltli  the  defcription  of  the  parties  and  the  court,  is  to  be  accoiri- 
panied  with  a  declaration,  containing  the  fubfiance  of  the  aftion. 
According  to  the  Englifli  practice,  the  declaration  does  not  gd 
xvith  the  writ,  but  after  the  return  and  appearance  of  the  parties 
jt  is  filed  in  court.  The  praftice  with  us  feems  to  have  been  efla- 
blifhed  at  the  commencement  of  cur  government,  and  was  introdu- 
ced by  ftatute.  In  treating  of  the  various  khids  of  aftions,  I  had 
occafion  to  enter  into  a  minute  confideration  of  declarations  for  the 
purpofe  of  illuilirating  the  nature  of  actions ,  It  will  be  unnecefla- 
ry  to  remark  further  on  the  fubjeft  in  this  place  ;  for  wliat  remains 
will  bedifcufledin  the  chapter  of  pleas  and  pleadings. 

2.  Of  Procefs which  is  of  two  kinds,  fummons  and  at- 
tachment. 

I.  Summons  is  merely  giving  notice  to  the  defendant  to  appear 
at  fome  court  defcribed  in  the  writ,  and  is  ferved  by  the  officer's 
reading  it  in  Ills  hearing,  or  leaving  an  attefted  copy  at  the  place 
rf  his  ufoal  abude.  If  the  writ  be  returnable  to  the  fuj^crior  or 
county  courts,  it  uuift  be  ferved,  at.  leaft  twelve  days  inclufivc,  be- 
fore the  fetting  oftlie  court:  if  it  be  returnable  to  an  affiftant,  or 
juftice  of  the  peace  ,  then  fix  davs  inclufive  :  but  if  it  be  r.  fiiit  a- 
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gainft  a  corpotaflon,  retui'nable  to  an  affiftarit,  of  jiiftice  oF  th<?' 
peace, rlie\Vrit  muft  be ftrved'  twelve  day^inclufive,  befofe  the  fct- 
ttbg  of  the  cDtlrt.  When  the  fuit  Uhy  foreign- atfachfrtent,  dr 
againft  fome  officer,  for  a  default  in  his  office,  as  againft  a  fherifF,. 
or  conflable,  ott  a  receipt  for  aft  exiecutibn,  the  fervice  of  the  writ 
niuft  be  fourteen  days  inclufave,  before  the  fitting  of  the  court,  in 
a6ilons  on  joint  ftcarites  and  contraftsy  where  all  the  defendants 
are  not  inhabitants  of  this  ftate,  the  ftrvice  of  the  procefs  onfuch. 
of  them  as  are,  fhall  be  fufficient  notit(*  to  maifitain  the  fuit  a-^ 
gaina  all,  and  if  any  are  aggrieved  by  the  judgment,  they  may. 
be  relieved  by  audita  querela.  When  a  peffon  not  a«  inhabitant 
of  this  ftate,  happens  to  be  here,  a  fummons  may  be  ferved  upon 
hiin  by  reading.  If  he  be  not  aft  inhabitant  of  this  ftate,  and  bus- 
an  attorney  here,  fervice  may  be  made  by  leaving  a  copy  of  the 
the  writ  with  the  attorney.  All  writs  returnable  to  county  courts, 
fhall  be  returned  to  the  clerks  en  the  day  preceeding  their  feffion. 

«  Vifibie  property  within  this  ftate,  w^ill  give  the  court  jarif-'" 
diiSion  ef  a6tions  between  perfons  belonging  to  other  ftatcs,  and^ 
in  like  manner  invifible  property  in  the  hards  bf  a  debtot,  tv.kSn 
by  foi-eign  attachment,  muft  grve  the  court  jurli'diftion  of  aftiolisf 
between  fuch  perfons. 

2.  Attachments,  are  to  be  ferved  and  returned  within  the  fame 
time  as  fummons.  The  difference  between  them,  confifts  in  the 
manner  of  fervice.  An  attachment  contains  a  command  to  the 
officer,  to  attach  the  goods  or  eftate  of  the  defendant,  and  for 
want  thereof,  his  body,  and  to  have  liim  to  appear  before  the 
court. — When  perfonai  eftate  can  be  found,  it  is  the  duty  of  the 
officer  to  take  it,  whether  fhcwn  and  tendered  to  him,  by  the  deb- 
tor, or  not,  inftead  of  taking  the  body,  tho  offered,  and  tho  he  fe- 
fufes  to  offer  perfonai  eftate.  If  perfonai  eftate  cannot  be  had,  the 
officer  may  take  real  eftate,  but  not  otherwife.  When  perfonai' 
eft:ate  is  attaciied,  the  oflicer  takes  it  into  his  cuftody,  and  may 
retain  it,  till  fixty  davs  after  rendering  final  judgment.  He  muft 
hold  it  ready  to  be  taken  by  the  execution,  and  if  it  be  not  levied 
upon  within  that  time,  the  eltate  is  difcharged  from  the  attachment. 

i/  The  officer  may  receipt  the  eftate  toain  perftawhov.  illbe  liable 
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to  redeliver  it  during  the  fixty  days  after  rendering  final  judg- 
ment, if  demand  be  made,  where  the  eftate  is  not  incumbered  by 
a  prior  attachment,  if  io,  then  for  fixty  days  after  the  incumbrance 
is  removed. 

Whien  an  attachment  is  levied  on  perfonal  eftate,  a  copy  muft  ht 
left  with  the  defendant,  or  at  his  ufual  place  of  abode  if  within  thii 
Hate,  if  not,  and  if  he  has  an  attorney,  then  withfuch  an  attorney, 
iind  alfo  there  muft  be  indorfed  on  the  copy  a  defcription  erf"  the  eftate 
attached.  If  he  be  not  an  inhabitant  of  this  ftate,  and  has  no  attor- 
ney here,  no  copy  can  be  left,  but  the  attachment  of  the  eftate,  will 
be  afufficient  fervice  of  the  writ,  to  authorifea  trial  of  theaftion. 

When  real  eftate  is  attached,  there  muft  be  a  copy  left  upon  the 
fame  principles  as  above,  on  which  there  muft  be  a  defcription  of 
the  land  attached,  and  a  like  copy  muft  be  left  with  the  town  clerk, 
(or  in  his  office)  of  the  town  where  the  land  lies,  within  feven  days 
next  after  the  attaching  the  eftate  and  before  the  term  of  ferving  the 
writ  expires.  The  fervice  compleated  in  this  manner  fhall  hold 
the  land  againft  any  other  creditor,  or  any  purchafer — The  execu- 
tion mnft  be  taken  out  and  the  levy  and  the  return  compleated 
within  four  months  after  final  judgment,  unlefs  incumbered  by  a 
l-irior  attachment,  and  then  witliin  four  months  after  the  incumber- 
ance  is  removed,  othcrwife  fuch  attachment  will  not  hold  againft 
fubfequent  attachments  or  conveyances. 

When  no  perfonal  eftate  can  be  had,  the  attachment  may  be  \t^ 
vied  on  real  eftate,  if  the  creditor  chufes — bat  the  debtor  cannot 
tender  the  fame,  to  avoid  the  attachment  of  his  body.  If  the  at- 
tachment be  levied  on  the  body  of  the  debtor,  and  he  fliews  fuffi- 
cient  perfonal  eftate,  or  the  officer  finds  it,  he  may  releale  the  body 
and  levy  on  the  pei-fonal  eftate.  But  if  no  perfonal  eftate  can  be 
had,  and  the  ofticer  levies  on  his  body,  if  the  defendant  offers  bail 
confifting  of  one  or  more  fubftantial  inhabitants  of  this  ftate,  of  fuf- 
ficient  ability  to  refpond  the  judgment  that  may  be  x'ecovered  ift 
the  aftion,  the  ofticer  is  bomid  to  lake  it.  The  bail  fiaall  become 
bound  to  the  officer,  in  a  fufficient  fum,  conditioned  for  the  appear- 
ance of  the  defendant  before  the  court  to  which  the  writ  is  made 
returnable,  and  then  the  perfon  arrefted,  fhall  be  at  liberty  from 
fuch  arrtft.     If  avi  officer  refufc  to  take  perfonal  eftate  when  found 
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by  him,  or  tendered,  if  fufficient,  and  take  the  body,  or  having 
arrefted  the  body  refufe  fufficient  bail  when  tendered,  he  is  guil- 
'  ty  of  falfe  imprifonmcnt,  and  will  be  anfwerable  in  an  aftion  of 
trefpafs.  But  if  the  defendant  has  no  perfonal  eftate,  and  cannot 
procure  bail  for  his  appearance  at  court,  the  officer  having  obtain- 
ed a  mittimus  from  a  juftice  of  the  peace,  muft,comniit  him  to  goal, 
where  he  may  be  detained  till  five  days  after  the  rendering  final 
judgment  in  the  action,  and  if  the  execution  be  not  levied  npon  him 
within  that  time,  he  may  be  difcharged  from  prifon. 

All  fuits  brought  for  the  trial  of  the  title  of  land,  or  wherein  the 
title  of  land  is  concerned,  muft  be  made  returnable  to  fome  court 
in  the  county  where  the  land  lies.  All  fuits  made  returnable  to 
the  fuperior,  or  county  courts,  fhall  be  made  returnable  to  the 
court  in  that  county  where  the  plaintiff,  or  defendant  dwell,  if 
inhabitants  of  this  fl ate  ;  if  not,  then  in  fuch  county  where  they 
play  happen  to  be  at  the  commencement  of  the  fuit.  When  the 
writ  is  made  returnable  before  an  affiftant,  or  juftice  of  the  peace, 
the  aftion  muft  be  tried  In  that  town  where  the  parties,  or  either 
of  them  dwell  .•  unlefs  there  be  no  authority  in  the  town  that  may 
lawfully  try  the  cafe,  then  the  writ  may  be  made  returnable  before 
proper  authority  in  one  of  the  next  adjoining  towns.  It  is  not  ne- 
ceflary  that  the  parties  become  legal  inhabitants  of  a  tov/n, 
to  give  the  court  jurifdidi on.  Actual  dwelling,  or  refidence  will 
be  fufficient. 

Having  confidered  the  manner  of  ferving  writs,  I  proceed  to  con- 
jfider  the  appearance  of  the  parties,  which  is  the  objedl  of  the  pro- 
cefs.  All  writs  being  returned  to  the  clerk  of  the  court  of  cora- 
mon  pleas,  the  day  before  the  fitting  of  the  court,  with  proper  in- 
dorfements  of  fervice  by  the  officers,  the  clerk  makes  a  docket  of 
them,  and  the  actions  are  called  in  the  afternoon  of  the  firit  day 
of  the  feffion  of  the  court.  Every  plaintiff  being  three  times  cal- 
led, who  does  not  appear  by  himfelf,  or  attorney  to  profecnte 
his  atflion,  becomes  non-fuit,  and  is  liable  to  pay  all  cods  and  char- 
ges to  the  defendant  if  he  appear,  and  for  the  entry  of  the  aftiorj, 
as  if  the  fame  had  been  profecuted  in  court, —  a  If  the  plain- 
tiff fail  to  appear  on  the  firft  day  of  the  court,  he  cannot  be  ad- 

tr-  .    „  jnitted 
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quitted  At  any  time  afterwards,  even  on  the  fecond  day  to  ap|)eaf 
and  revive  hi3,.aetipn,  ,but  it  is  dircontjnued,  and  he  is  oat  of  court. 
•Every -defendant,. the  writ  having  been  duly  ferved,  and  returned, 
.>vho  does  not  appear  having  been  thfec, times  called,  fliall  be  de- 
faulted, and  judo,nicnt  fball  be  rendered  againft  him,  uniefs  he  come 
into  court,  oa  or  before  tlie  fecond  day,  sfld  move  for  trial,  which 
ihdllbe  allovv'ed  upon  his  paying  dqwn  tlie  coft  to  that  time,  to  the 
a.dv£rfe  party,  who  ihall  then  pay  for  enterin^g  the  adlion  a  ne^w. 

If  the  defendant  be  not  aninhabitant  of  this  (late,  or  a  fojoUrner 
therein,  or  is  abfent  out  of  the  fame  at  the  time  of  fer\  ing  the  writ, 
and  does  tiot  return  before  the  fird  ^ay  of  the  fetting  of  the  court, 
then  tlie  action  fliall  be  continued  to  the  next  court :  if  the  defend' 
ant  does  not  then  appear  by  himfelt  or  attorney,  and  lives,  or  is 
,fo  remote,  that  it  is  not  probable  that  notice  of  fuch  fuit  would  be- 
conveyed  to  him,  daring  the  vacancy,  then  the  action  may  be  con- 
tunied  once  more,  and  ifthe  defendant  does  not  then  appear,  judg- 
ment may  be  rendered  againft  him  on  default  :  but  in  fuch  cafe, 
Execution  fliall  be  ftayed  untill  the  plaintiff  Aall  have  given,  or 
lodged  with  the  clerk  of  the  court,  a  bond  with  one  or  more  fufficient 
{iiveties,  to  the  adverfe  party,  in  double  the  value  of  the  eftate,  or 
fum  recovered  by  fuch  judgment,  to  make  reftitution  and  nay  back 
the  fame,  or  lb  much  as  fliall  be  recovered  on  a  fuit  therefor,  to  be 
brought  within  twelve  months,  if  .the  judgment  fliall  be  reverfed, 
annulled,  or  altered — Real  eftate  taken  upon  fuch  execution,  can- 
not be  aliened,  till  after  the  expiration  of  twelve  months,  or  till 
after  a  new  trial  had  on  a  fuit  brought  within  the  twelve,  months. 

When  both  the  plaintiff  and  defendant  appear  on  the  firft  day 

of  the  court,  they  may  proceed  to   trial,  or  become  non-fuited,  or 

defaulted  at  any  time  of  the  court :  there  is  no  provillon  by  law, 

which  neceflarily  delays  the  caufe,  and  no  delay  can  be  obtained 

uniefs  the  jullice  of  the  caufe  recp-dres  it.     The  court  are  therefore 

vefled  with  the  power  to  order  a  continuance  of  the  aftion  in  any 

ftage  on  motion  by  either  party,  when  it  appears  juft  and  reafonable 

for  the  purpofe  of  giving  them  a  fair  opportunity  to  prepare  for  tri- 

iih     No  defendant  whofe  perfon  has  been  attached  and  let  to  bail 

ili-dW  be  admitted  to  appear  and  plead,  or  defend  in  the  adlon,  until 

he  h'M  Ib  court  orlven  fnctiil  bail  with  fuilicieut  fureties  to  abide 
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liilai  jufigment,  if  the  plaintift  require  the  Tame.  The  courts  have 
i-ight  to  eftabiifh  Tules  with  refpetl  to  the  time  in  which  the  plain^ 
tiif  fliall  require  bail,  and  if  he  neglefts  to  require  it  within  fueh 
time,  he  fhall  be  eonfidered  as  waving  his  right  to  demand  it: 

In  no  refpcft  is  there  a  greater  diflferencc  between  our  pTaftice 
and  th.at  of  England,  than  in  the  writ  and  procefs.  In  that  coun- 
try the  writ  ifliies  feparately  from  the  declaration,  fthdthe  defend- 
ant <;annot  know  the  gtound  of  the  a&icn,  till  after  he  appears  in 
court;  and  the  plaintiff  has  filed  his  declaration.  This  renders  it 
■neceflary  that  there  flioald  be  an  appearance  of  the  defendant,  and 
•no  judginent  on  default  can  evcj  be  rendered  againft  him  in  the 
action  till  after  an  appearance  ;  for  until  the  declaration  is  filed? 
the  claim,  or  demand  of  the  plaintiff  is  not  ftated  and  known,  fo 
as  to  enable  the  coutt  to  render  any  judgment.  They  have  there- 
fare  adopted  a  very  lengthy  and  circuitous  mode  of  procefs,  to 
compel  the  appearance  of  the  defendant  to  anf>ver  to  tlie  a<ftion. 
It  will  be  tedious  and  unnecefiai-y  to  go  into  a  minute  detail  of  the 
Ehglifii  mode  of  procefs.  A  few  remarks  will  fliew  the  difference, 
iind  dsinonftrate  the  fupetlority  of  our  own. 

-The  a<Sion  may  bs  commenced  with  a  famraons,  of  mere  no- 
tice tb  the  defendant  to  appear.  If  he  negleds  the  fummons,  an 
attachment  may  ifiue,  and  pledges  taken  to  be  amerced  in  cafe  of 
his  nan  appearance  :  or  they  may  commence  the  procefi  by  attach- 
inent.  .If  iifter  the  attachment  the  defendant  does  .not  appear  to 
anfwef  to  theadtion,  a  writ  of  diftrefs  mayiilae,by  which  he  mfiy 
be  dripped  tff  all  his  edate.  If  this  fails  to  enforce  an  appearance, 
then  a  catjias  may  go  to  take  his  perfon,  and  alfo  an  alias,  and 
*J)luries — Then  a  writ  cf  exigent,  v^rhich  requires  the  flieriff  to 
caufe  the  defendant  to  be  proclaimed,  exafted,  or  required  in, five 
county  courts  fuccelijvely  ;  if  he  appears  on  fjch  proclamation, 
the  Iheriff  muft  arreft  him  ;  if  net,  then  he  is  to  be  out  lawcd  by 
the  coroners  of  the  county  ;  by  which  he  is  put  out  of  the  protecli- 
bn  of  the  law,  difabled  to  maintain  any  fuit,  and  fubjefted  to  a  for. 
feiture  of  alibis  goods  and  chatties  to  the  king.  If  he  fnoukl  then 
appear  ;  he  might  be  taken  by  a  writ  of  capias  ut  lagatum,  and 
imprifoned  till  th£  oat.  hwry  be  reverfed^  which  may  be  done  for 

C  c  any 
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any  plaufiblc  reafon  after  appearance,  as  tliatlsthc  objed  of  the 
procefs — \\'hen  the  detendaiit  has  been  compelled  to  appear  after 
this  round  of  procefs,  he  may  defend  in  the  fult.  In  early  times, 
the  proceis  in  real  aftions  was  ftUl  more  dilatory  and  expcnfn  e. 
A  defendant  might  avoid  appearing,  and  coming  to  trial  for  more 
than  two  years,  by  taking  advantage  of  excufes  and  delays,  far- 
niihed  by  law. 

Our  pradice  diflTcrS  from  tlic  praftlce  of  England  in  another 
refpedl.  There,  all  writs  are  returnable  from  every  pai-t  of  tlxe 
kingdom,  to  the  courts  of  Weftminfter  Mall,  where  the  pleadings  arc 
fettled  and  the  iflues  clofed.  ',he  iffiics  in  faifc  are  fent  down  to 
the  feveral  counties  to  be  tried  before  the  judges  in  their  circuits, 
or  courts  of  Nifi  FriuB,  and  then  returned  to  Weftminfter  that  final 
judgment  may  be  rendered.  From  this  view  of  the  Engliili  praftice, 
it  muft  appear  to  be  very  circuitous  and  expenlive,  without  any  ofi 
thefe  advantages  of  fmiplicity,  cheapnefs  and  difpatch  by  which  our 
praftice  is  diftinguiflied.  Our  writs  are  all  returnable  to,  and  the 
adions  U-iable  by  courts  in  the  counties  where  one  of  the  parties 
dwell.  The  writ  is  accompanied  witii  the  declaration,  containing 
the  fubilance  of  the  aftion,  and  the  demand  of  the  plaintiff.  The 
defendant  becomes  acquainted  witli  it,  and  can  determine  whether 
he  will  make  defence.  If  he  intends  to  defend,  he  has  fbfKcient 
time  to  make  his  preparation  in  ordinary  cafes,  before  the  fetting 
cfthe  court.  If  he  has  no  defence,  then  he  may  fave  the  expence 
and  trouble  of  an  appearance,  and  the  court  having  before  them, 
the  declaration  which  contains  the  claim  of  the  plaintiff,  they  have 
a  fufficicnt  foundation  laid  to  authorife  them  torender  judgment  on 
the  default  of  the  defendant.  It  muft  be  a  fuflicicnt  inducement 
to  compel  the  defendant  to  appear  if  he  has  any  defence,  to  know 
that  judgment  will  go  againft  him  on  default,  if  he  docs  not  ap- 
pear. 

This  concife  and  firnple  mode  of  proeefs,  was  the  offspring  of 
graciuai  improvement,  and  cautious  innovation.  In  the  ftatute  laws 
publifiicd  in  the  year  167:;,  I  find  the  following  provilion,  that  the 
ordinary  fummons,  or  procefs,  fiiali  be  a  warrant  fairly  written, 
tinclcr  the  hand  of  fome  n>?.^Uhate,  cofcmifSoner,  or  derk  of  the 

cgurts 
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courts^  tpejitioning  the  time  and  place  of  appearance,  with  the  fub- 
ilance  of  the  adtion  ;  and  if  the  faid  paWy,  or  parties,  do  not  ap- 
pear according  tp  faid  fummons,  or  warrant,  upon  affidavit  fed 
made,  that  the  warrant  was  read  to  the  perfon  or  perfons  within 
his  hearing,  or  left  at  the  place  of  his  ufual  abode,  the  court  fhall 
order  an  attachment  to  be  granted  againft  the  perfon,  or  perfons. 
delinquent,  to  arreft  or  apprehend  the  faid  perfon  or  perfons,  for  his 
or  their  willful  contempt,  and  in  cafe  nofufficient  bail,  orfecurity 
he  tendered,  to  imprifon  the  faid  party,  or  parties  :  returnable  to 
the  next  court  that  is  capable  to  take  cognizance  of  the  bufmefs 
in  queflion,  and  upon  return  of  the  faid  attachment,  the  {aid  court 
to  do  therein  according  to  the  laws  and  orders  of  the  jurifdiftion, 
and  in  that  cafe  alfo,  the  party  deliaqaent,  fliall  hear  his  owa 
charges. 

In  the  revlfion  of  the  ftatutes  publillied  in  1702,  there  is  an 
additlomal  provifion,  that  the  defendant  imprifoned  as  above  men- 
tioned, ihall  be  holden  as  well  to  anfwer  the  contempt,  as  the 
plaintiff's  aftion,  and  that  on  comiftioii,  the  court  may  impofe  a  fine 
on  the  contemner,  not  exceeding  twenty  fhillings.  At  the  fame  time 
provifion  was  alfo  made,  that  the  plaintiff  might  firft  proceed  by 
attachment  agaiitft  tlie  goods  of  t>ie  defendant,  and  for  want  there, 
of,  againfl  his  lands,  or  perfon,  and  that  if  the  defendant  did  not 
live  in  the  jurifdiction  fo  as  that  he  might  be  a-cached  by  a  compul- 
fory  procefs,  the  court  after  one  continuance  of  the  action  in  c?ife 
he  did  not  appear,  v/ere  authorifed  to  render  judgment  and  grant 
execution.  This  idea  of  defaulting  a  perfon,  and  givmg  judgment 
againft  him  if  he  did  not  belong  in  this  (late,  and  could  not  be  com- 
pelled to  appear,  feems  naturally  to  have  led  the  way  to  the  prac- 
tice of  rendering  judgment  on  default  of  appearance  in  all  cafes^ 
Accordingly  we  find  that  a  ftatute  was  pafled  in  the  year  1713,  au- 
thorifing  the  courts  to  render  jndgment  on  dcfaiih  of  appearing  to 
anfwer  to  the  aflion,  in  all  cafes,  which  placed  the  law  on  the  faitie 
.bafis  on  wiiicli  it  now  ftands. 
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Chapter    Ninetebth. 

OF  PLEAS  AND  PLEADINGS. 

a  ±  LEADINGS  fignify  the  allegations,  or  mutual  altercations 
between  the  parties.  They  were  originally  oral,  bat  mud  now 
be  reduced  to  writing.  Their  cbjecl  is  by  a  logical  procers,  to 
bring  the  matter  in  difpute  to  a  finglc  j^olat,^ which  may  fairly 
be  tried  and  determined. — They  clofe  dither  in  an  iflue  at  law,^ 
which  is  called  a  dtmurrer,  or  in  an   iHue  iof  fa^:.. 

Tho  the  declaration  iffiies  with  the  writ,,  yet  in  legal  confider- 
ation  it  is  deemed  a  ^art  of  ihe  pleadings,  and  muft  lit  treated  -of  as. 
fnch  in  this  place.  I  have  already  pretty  fnlly  dtfcuiled  this  fubjtct 
under  the  head  of  aftions,  but  fome  tbiogq  ytt  remain  j;a  be  eX' 
plained  and  illuftrated. 

B  The   declaration,  or  count  as  it  is  frequently  called,  contain? 

and  fets  forth  at  large  the  plaintiff's  demand,  and  the  foundation 

of  the  aaion.     The   gift  and  e/Tcnce  of  the  aaion  on  which  the 

right  of  recovery  is  grounded,  muft  be  alkdged  with  clearnefs  and 

certainty.     All  tlie  fads  muft  be  ftatc^  which  a^e  neceflary  to  au- 

thcrife  the  court  to  render  judgment,  and  which  will  furnifn  a  rule 

by  which  they  can  afcertain  the  damages. tiiat.ooght  to  be  given. 

c  It  muft  appear  that  the  plaintilThas  done  every  thing  neceilary 

to  give  him  a  right  of  attion.     If  the  debt  or  duty  is  depencani; 

on  a  particular  demand,  or  upon  giving  notice,  it  muft  be  averred 

5n  the  declaration  that  dtniandhas  been  made,  and  notice  given. 

d  Where,  a  note  is  payable  in  a  collateral  article,  a  fpcciul  demand 

jnuft  be  laid,  <ind  a  general  one  will  be  infuHicient. 

e  Where  the  intereft  or  eftate  commences  on  condition,  whether 
the  condition  is  to  be  performed,  or  the  aft  to  be  done  by  the  plain- 
tiff, defendant,  or  any  other  perfon,  and  wliether  it  be  affirma- 
ative  cr  negative,  the  plaintiff  ought  lo  "{hew  it  in  his  declaratipn, 
nnd  aver  a  performance  of  it.— But  if  the  intereft  or  eftate  vefts  in- 
ftantly  and  may  be  defeat<;d  by  fome  fubfequent  matter,  this  need 
not  appear  in  the  declaration,  but  muft  be  pleaded  by  him  who 

wl  flics  to  take  advantage  of  it. 

But 

a  3  Black.  Com.  591.     4    Bac  AU.  I.     l  .^  Black.  Com.  293.     (  4  l^W' 
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s  But  where  b^,-  the  fame  c-oritr2,<rt  or  deed,,  each  party  h  to  do 
fometning  advantageous  to  the  other,  and  on  whkh  there  is  not  a 
inutuai  remedy,  fo  that  the  ruitilment  of  ojie  CGntrafc  is  the  con- 
sideration of  tire  other,  ths  plaiutt^f  iiiuft  aver  in  his  declaration 
^hatlie  hcxS  perforiiied  what  was  to  be  done  by  him,  but  where 
there  are  reciprocal  contrafts,  and  one  ir  tiie  uucanditicnal  ccnfider- 
ation  of  the  other,  the   declaration  need  not  date  a  performance. 
i  The  declaration  muft  contain  fuch  dii'eft  qnd  pofitive  a%^rments^ 
and  certain  affirinatloa  that  it  may  be  trayerfej.     If  the  fads  are 
alleogcd  in  fuch  a  vague  and  uncej'tain  manner,  that  they  are  not 
travcrfable,  the  declaration  will  not  lie  cared  by  vcrdicl,  becaufe  It 
is  a  defeft  in  fubfiauce. 

c  Itj  the  defcviplion  pf  the  thing  declared  for,  tbe  lav/  requires 
that  there  be  fuch  particularity  and  certainty,  that  it  may  be 
.Jcnown  and  dillinguillied  :  but  does  not  require  any  greater  cer- 
tainty tiian  tiie  nature  cf  the  thing  would  admit  of.  "^  AH  perfons 
who  are  the  joint  owners  of  any  eftate^  or  who  have  a  joint  intcr- 
cft_,  or  riglit  of  recovery,  inay  join,  but  if  either  will  refufe  to  join 
In  a  fait,  his  riglK  may  be  fevered  by  fuurjions  ajjd  feverancCj 
bat  where  two  perfons  a?e  a£aa!ted  or  Ikiidered,  they  cannot  join, 
^vrtlie  afijtult  and  flander  done  to  o«e  is  not  done  to  the  ot]>erj  and 
therefore  the  right  of  action  cannot  be  joint.  The  plaintijr  may 
join  in  tlie  declaration  all  perfons  who  are  jointly  concerned  in  the 
rcmmiiiion  cf  a  tort,  or  v/ho  have  jointly,  or  jointly  and  fevcrally 
.entered  into  a  contract,  or  he  maj  bring  his  action  againfl  them 
ftverally,  unlefs  it  be  upon  a  joint  contract,  where  all  muflbe^join- 
fd.  f  But  two  defendants  cannot  be  joined  in  a  declaration  for 
flander,  for  the  flander  cf  one  is  not  the  llander  of  the  ofher. 
/  Ncilhei''  Can  ieveral  plaintiffs  join  in  an  a^liion  sgainft  one  for  a 
^'cxatious  fuit,  for  tlie  vexaiion  done  to  one,  does  not  aitecl  the 
<cvher. 

.?  It  hr.5  not  been  the  uiacCi  praftlce  here  to  mal-:c  fevc-ral  counts  in 

tiie  fame  declaration — but  it  is  in  England,  and  is  warranted  by  the 

conihldft  law.     The  plaintilf  may  lay  fevcral  counts  for  the  fame 

tiling,  and  alfo  didina  counts  for  diftintil;  ihings.     Thus  in  an  aftion 

«f  alfavnpfit  for  goods  fold  and  aeiivered,  the  plaintiff  may  count 

upon 
T-Sarid.'.'^Tg.     5  C.->.  10.      iCo.  lAt.  $0;^.     c  Sii'e.  i.;C;,  2.?J:     r/D^cr.  .^70. 
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lipbn  a  price  fettled  and  agreed  on  with  the  defendant,  and  leafl  he 
fho'jld  fail  of  proof,  he  may  count  upon  a  promife  to  pay  as  much 
as  they  were  v/orth  ;  and  fo  in  feveral  difierent  fliapcs,  and  then 
conclude  by  averring  that  the  defendant  has  not  fulfilled  any  of  his 
tngagcments,  and  if  he  can  prove  the  cafe  laid  in  any  one  of  the 
counts,  tho  he  fails  in  the  reft  he  fliall  recover  proportionable  da- 
mages. 7  his  praftiee  is  calculated  to  give  the  plaintift'a  fair  oppor- 
tunity to  recover  his  demand,  and  does  not  fubjecl  him  to  the  ex- 
pence  of  feveral  fuits,  where  he  is  uncertain  how  his  proof  will  ap- 
ply :  but  by  laying  feveral  counts,  he  may  form  one  which  will  com- 
port with  his  proof,  and  frequently  fave  the  expcnce  of  a  fecond  fuit. 

a  Several  counts  for  diftinft  things,  but  of  the  f  ime  nature,  may 
be  joined  in  the  fame  declaration.  Such  as  actions  founded  on  con- 
tracts, as  debt,  and  covenant  :  adions  founded  on  torts,  as  tref- 
pafs  with  force  and  arms  :  and  aftions  on  a  fraud,  as  trefpafs  on 
the  cafe.  The  anions  muft  not  only  be  for  things  of  the  fame 
nature,  but  they  mufl  be  fuch  that  they  may  have  the  fame  mode 
of  triaL  and  be  terminated  at  the  fame  court.  Actions  therefore, 
where  one  is  appealable  and  the  other  is  not,  cannot  be  joined  ;  but 
two  notes  of  hand,  whether  both  are,  or  are  not  appealable,  may  be 
joined  in  one  fuit.  l>  So,  two  judgments  rendered  on  fuits  of  like 
kind,  and  dependent  between  the  fame  parties,  and  on  fimilar 
principles,  may  be  joined  in  the  fame  writ  of  error.  This  joinder 
of  aftions  might  fome  times  fave  expence,  and  tho  rarely  prac- 
ticed^ is  clearly   maintainable  by  our  law. 

When  the  plaintiff  has  ftated  his  cafe  in  the  declarstion-,  it  is 
incumbent  on  the  defendant  to  make  hi?  defence  and  to  put  in  a 
plea,  or  theplaintiiTwill  recover  judgment  by  default  or  nihil  dicit. 

The  feveral  courts  in  this  ftate,  have  adopted  certain  rules  ref- 

pefting  the  time,  williin  which  pleas  are  to  be  given,   which  are 

jnerely  local,  and  therefore  cannot  with  propriety  be  enumerated 

in  an  elementary  treatife.     It   is  {iiiiicient   to  obfervc,   that  they 

have  pov^er  to  make  fuch  regulations,  and  orders  refpecling  plead- 

ingsas  tend  to  expedite  and  facilitate  bufmefs,  and  promote  juftice^ 

The  defendant  when   he  couics  to  make  his  defence,  may  put   in 

pleas   of  two    kinds  :  dilatory    pleas,    and    pleas  to    the    aclion". 

L^ilatory 
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Dilatory  pleas,  are  fuch  as  tend  to  delay  or  put  off  the  fuit,  and  are 
alfo  called  pleas  in  abatement  :  picas  to  tlie  action  are  fuch  as 
difpute  the  very  caufeof  the  fuit.     I  Ihall  confider  each  kind, 

I.  Of  dilatory  Plens,  or  Pleas  in  Abatement.  According  to 
our  praftice,  the  firfl  plea  to  be  exhibited,  where  the  parties  ap- 
pear for  trial,  is  a  plea  in  abatement,  which  will  include  any  c?c- 
ception  to  the  iurifdiclion.  The  plea  in  abatement  thtrrfore,  nvall 
comprehend  every  matter  that  the  defendant  },ias  to  offer  under 
this  plea,  whether  it  goes  to  tlie  point  of  jurlfdiclion,  or  any  oth- 
er point,  and  he  may  plead  feveral  diftinvl  matters  at  the  fame  time 
by  way  of  abatement.  The  feveral  matters  which  are  ufually  plea- 
ded in  abatement,  I  fliall  briefly  remark  upon. 

1.  Of  Fleas  in  Abatement  to  the  Jurifdiclion.  I  have  already 
dated  the  jurifdiiflion.  of  courts,  and  whenever  an  action  is  brought 
before  them  which  is  not  within  their  jiirifdiftion,  it  muft  abate. 
The  defendant  may  take  advantage  of  it  by  pleading,  but  if  he 
waves  a  plea  to  the  jurifdidlion,  the  coiirt  in  any  ftage  of  the  cafe 
on  difcovering  that  it  is  net  cognizable  by  them,  are  bound  to 
difraifs  it.  For  the  principle  of  the  Englifh  law,  that  he  who 
does  not  in  the  firft  inftance  plead  to  the  jurlfdic'tion, admits  it,  has 
not  been  adopted  here.  Thus  where  an  action  of  trover  was 
brought  before  a  judice  of  the  peace,  for  bark  taken  on  certain  land 
defcribed  in  the  declaration,  the  defendant  pleaded  tijle  to  the 
land,  and  the  action  was  removed  to  the  county  court,  and  came 
by  an  appeal  to  tlie  fuperlor  court,  Nvho  when  the  aftion  was  oij 
trial  on  the  general  illiie,  difmllled  it,  becaufe  title  of  land  could 
not  be  fet  up  and  pleaded  in  aiSlion  of  trover. 

2.  Of  ahatcmcr.t  by  rcafon  of  the  dirablllty  of  the  pcrfcij  cf 
the  plaint  Iff. 

„  Alien  enemy  ^cinnot  maintain  any  action  cither  real  or  per- 
fonal.  b  An  ^iien  friend  may  maintain  pcrfonal  ciclions,  For  the 
bcneilt  of  trade  and  merchandize,  bui:  not  rcil  acVious,  as  they  ar(j 
by  HaLute  excluded  froiji  iioldln"-  lands,  with  an  exception  how- 
ever in  favour  of  ilie  fubjects  of  Great  BrltL^iu  hoUling  lands  here 
Prevloa-lv  to  \\\f:  American  revolution,  or  where  thev  have  defccTid- 

ed 
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©d  fnice  timt  tfiite.     Thde' lanHs  vfere  fecured  to  the  Briti{!i  l\it/-*  \ 

Jeci!5,  by  the  tfeity  of  pea-ce,  aiid  they  are  aulhorifed  to  fell  and  j 

difpofe  of  them  by  the  Aatutc  of  this  fete:  :  and  by  an  equitable  ■ 
coRilruccion  of  this  ftatute,  the  courts  have  detei-inined  that  the 

.proprietors  hf.ve  a  i  igr.t  to  iTvaintaiii  actions  for  their  poliefiioil.  1 

a  It  has  been  -iIctcrrKiiied  that  an  afiioii  is  liot  raalntlarnabk  in'  ; 

this  fete  upon  s  contrail  made  in  a  foreign  country,  bett\-een  cit-  ! 

izens  dFtbat  ccufitry,  sind  to  he  th<?re  pc-iformed,  tho  the  deft^nd-  j 

ant  came  to  refidc  hete.     i- But  where  a  contra fr  is  tnadeift'anydf  i 

the  otiier  Hates  In  the  Union  by  the  citizens  of  fuel i  fete,  rf  tne  de-  j 

leiidant  cotiies  occafionally  into  this  ftate,  the  plaintiff  may  brin^  ] 

his  aftion  againft  him  and  liold  him  to  trial,  bedanfe  fiich  aftion  is  \ 

tranfitory,  andthe  citizens  of  the  United  States  have  the  fame  ri^ht  i 

to  liie  here  ?.g  citizens  of  this  fete.     An  infant  mnilfue  by  guar-  j 
<iian,  or  aext  friend.     A  pprfon  under  tjie  care  of  an  overfeer,  or' 

confervator,  cannot  maintain  a  fuit  v/ithont  adjoining  them  in  ths  i 

declaratlan.  i 

5 .    Of  Abate?nents  by  reafon  of  the  privilege^or  difabilky  of  the  , 

perfon  of  the  Defendarit.  j 

1 

No  member  of  the  general  ^{lembly  during  the  fefiion  therein,  ; 

•or  in  going  to  or  from  the  fame  fliall  be  arreted,  orfned,  or  coin- 

pelled  to  ar.hvcr  to  any  civil  f.iit.     In  all  caies  where  the  perfonal  j 

attendance  of  a  party,  or  a  witncfs  upon  a  court  is  necailafy,  and 

they  cannot  attend  for  fear  of  arred,  and  imprifonment,  either  on 

mcfneproceft  or  execution,  fuch  court  may  grant  them  proteftiort 

from  arreft  and  impnibnnient  in  all  cafes  of  a  civil  nafure,  during:  j 

the  time  necciTary  to  go  there,  \\hilc  attending  fach  court,  and  re-  i 

turrfino;  hf-Hic.  ! 

^  i 

V/hcn  an  Infant  is  fued,  his  guardian  onght  to  be  cited  to  ap-  ! 

pcr^r  and  dffend  :   fo  oug*:t  overfeers  and  confervatofs,  when  the  ,' 

perfons  iwdc-r  their  care  arc  fued  r  '  but  the  court  will  not  abate  , 

the  {liit— tlie  action  ni?.y  be  continued  till  the  ovei'feer  or  cotx-  < 

fervator  are  notified.    The  court  ma^^appoint  ;i  gusrdian  to  an  uv  j 

fant,  to  defend  in  the  fatt.                                          ^  I 

i}.     CfAbaifn-,:     'a- mlfiiomcr,  auJ  milllcf-riptlon.        Wher-  'j 

ever  .1 

aKirb.  R:p.  35.        *  Idem,  4:;.        <;  I4cm,  174.            w'lBac.Abt.Jj  3 
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ever  the  plaintiff  or  defendant  are  miihamed,  or  the  place  of  their 
abode  mifdefcrihcd,  the  defendant  may  plead  il  in  abatement  :  but 
muft  fet  forth  his  right  name  and  place  of  abode,  fo  as  to  give  the 
plaintiiT  a  better  "  writ.  A  mifpcUing,  if  the  name  or  place  can  be 
rightly  undcrftood,  will  not  abate  the  writ,  a  Mifnomer,  or 
want  of  fcrvice  or  notice  to  one  of  the  defendant  in  trefpafs,  can  be 
taken  advantage  of  by  him  only  who  is  mifiiamed,  or  on  whom  the 

writ  is  not  legally  fervcd,  and  not  by  others^  who  are  well  de- 

fcribed. 

5.  Of  Abatement  by  rcafon  of  Coverture,  i  If  a  married  wo- 
man fiie  without  joining  her  hulband,  or  be  iued  without  bein<r  join- 
ed with  her  hufband,  the  fuit  fhall  abate  :  if  a  fmgle  woman  com- 
mences a  fuit,  and  then  intermarries,  fhe  abates  the  fuit  :  but 
if  a  fingle  woman  be  fued,  and  then  takes  hatband,  flie  fhall  not 
by  her  own  acl,  abate  the  fuit  of  the  plaintiiF, 

6.  Of  Abatement  by  the  death  of  either  of  the  parties,  c  Ig 
is  enacted  by  ftatute,  that  when  any  fait  fhall  be  depending  in  any 
fupcrlor  or  county  court,  and  the  plaintiff  before  final  jiKl<rmcnc 
{])all  die,  it  ftiall  not  abate,  if  it  might  originally  have  been  pro- 
fecuted  by  his  executor  or  adminittrator,  who  in  fach  cafe  may  if 
they  fee  caufc,  enter  and  profecute  tlie  fame.  If  the  defendant  in 
any  aftion  pending  in  court,  fliall  die  before  final  judgment,  tb» 
fame  fhall  not  abate,  if  it  might  originally  have  been  profecuted  a- 

gainft  his  executors,  or  adminiftrators  :  and  the  plaintiff  or  the 
cjcccutor,  or  aduiiniilralor  offuch  plaintiff  may  have  a  fcirc  facias 
againft  the  executors,  or  adminiftrators  of  luch  deceafed  defendant* 
to  fliew  caufe  why  judgment  fhould  not  be  rendered  againft  them, 
which  being  duly  ferved  at  leaft  twelve  days  before  the  court,  to 
which  the  fame  is  returnable,  and  returned,  the  atlion  fliall  pro- 
ceed to  final  ifliie  according  to  law,  ]f  in  any  adlon  pending  in 
court,  there  fliall  be  two  or  more  plaintiffs,  or  defendants, 
iind  one  or  more  of  them  die,  pending  the  fuit,  if  the  caufe  of 
aftion  furvive  to  the  furviving  plaintiff  or  plaintiffs,  or  againft  the 
ian-tving  defendant  or  defendants,  the  writ  IhuU  not  abate,  but 
futh  death  being  Higgcfted  on  the  record,  the  adtion  fhall  proceed. 

7.     Of  Abatement  for  fome  dcfcft  in  the  writ,     Wliere  the  writ 

fs  variant  from  tl;e  forms  pre! :ribcd  by  iav.-^  01  adopted  by  pracrice, 

D  d  where 

fl  Slip.  C.  i79:,Keflot  :Wid  Cilkins,  vs.  OJeraaa.  i  X  D;*s.  AbfS. 
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where  the  court  13  not  rightly  deftribeJ,  or  the  proper  time  men- 
tioned, where  the  writ  is  not  lawfully  figutd,  or  the  duty  proper- 
ly certified,  the  writ  fliall  abate.  WliC-ie  an  aftion  is  brought 
upon  fome  writing,  and  a  profert  laid,  if  upon  pyer  it  appear 
that  their  is  a  material  variance  between  the  writing  declared 
on,  and  that  produced  on  oyer,  it  may  be  pleaded  in  abatement. 
a  In  an  action  on  bond,  the  defendant  prayed  oyer  and  recited  the 
condition'?,  and  concluded  by  a  demurrer  to  tlie  declaration,  and 
contended  that  he  might  as  well  take  advantage  of  a  variance  in- 
tills  manner  as  by  pleading  it  fpecially  :  but  the  court  held,  that  a 
wood  bond  appeared  to  be  declared  on,  and  if  ihe  defendant  would  a- 
vail  himfelf  of  a  variance  between  the  bond  declared  on  and  {hewn  on 
oyer,  he  fhould  have  done  it  by  a  plea  in  abatement,  or  a  den\arrer 
to  the  evidence. 

The  general  rule  is  that  whatever  goes  to  the  writ  may  be 
taken  advantage  of  nnder  a  plea  of  abatement :  and  that  whatever 
refpefts  the  validity  of  the  declaration  mnft  be  taken  ad\  antage  of 
under  a  demurrer,  h  It  is  alfo  a  rule,  that  fuch  matters  are  to  be 
pleaded  in  abatement  as  operate  againft  the  particular  aftion,  or 
form  of  It,  or  fome  circumftantial  defect  or  difability  :  but  that 
whatever  goes  to  the  merits  of  the  aclion  and  deftroys  it,  and  for- 
ever difabies  the  plaintifF  from  recovering  muft  be  pleaded  in  bar^ 
Some  things  however  may  be  pleaded  both  in  bar  and  abatement, 
as  alienage, 

8.  Of  Abatement  by  reafon  of  the  pendency  of  another  aftion 
for  the  fame  thing,  c  It  i-^  a  general  rule  that  wherever  it  appears 
of  record,  that  the  plaintio"  has  fued  out  two  writs  againfi;  the 
fatne  defendant  for  the  fame  thing,  the  firfl:  not  being  determined, 
the  fecond  writ  fhall  abate  ;  for  the  law  abhors  a  multiplicity  of 
aAions,  and  will  not  allow  that  a  manfliall  thus  be  twice  arrefted 
or  his  goods  tvvice  attached  for  the  fume  thing.  It  is  not  necell;!- 
ry  that  both  aftions  fhould  be  pending  at  the  time  of  exhibiting  the 
plea  in  abatement ,  for  if  there  was  a  Vv'rit  in  being,  and  ferved  at 
the  time  of  filing  out  the  fecond,  it  is  plain  that  the  fecond  was 
vexatious,  and  ill  from  the  beginning,  and  therefore  could  not  be 
reaifiedby  a  fnblecjuent  determination  of  thefirft  :  but  it  mud  ap- 
pear clearly  tliat  both  aftions  are  for  the  fame  matter  and  thing. 

The 

*  Kirb.  Rep.  lo'i,        h  i  Bac.  Abr.  14.        (  Idcnn,  TJ. 
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The  law  is  fo  vv.itchful  agalnft  all  vexatious  fuits,  that  not  only,  it 
will  not  CuiTer  two  anions  of  the  fasjae  kind,  to  be  pending  at  the 
lame  time  for  the  fame  thing,  but  not  even  two  actions  of  a  diiferent 
•kind.     When  trefpafi  is  brought,  trover  will  not  lie  for  the  fame 
thing.  If  a  fecond  writ  is  brought  the  fame  day  the  former  is  abat- 
ed, it  fliall  be  deemed  to  be  fued  out  after  the  abatement  of  the  firft. 
If  a  writ  fiiould  be  ferved,  and  the  plaintliTfliould  then  difcovcr  foinc 
miftakcjor  defect  in  it  j  he  might  amend  or  alter,  and  procure  it  to 
be  ferved  again,  which  would  not  abate  it — bccanfe  here  would  not 
be  two  aftions  for  the  fame  thing — but  only  two  fervices  of  the  fame 
writ,     a  So  in  fiich  cafe,  if  he  obtains  a  new  writ  and  fei  vcs  it  and 
Joes  not  purfue  the  firfl:  ii  will  be  good,  for  this  is  not  for  vexation. 

9.     Of  Abatement  of  writs  by  reafon  of  dcfetSlive  fervice.     I 
have  already  defcribed  the  mode  of  ferving  writs.     Any  fubftantial 
deviation  by  the  officer  is  matter  of  abatement.     Where  the  fervice 
of  the  writ  is  by  copy,  it  is  neceflary  that  t!ie  copy  compare  witJi 
the  original  writ,  and  if  there  be  a  \  ariance',  the  defendant  may 
l^lead,  that  at  the  time  when  the  copy  was    left  in  fervice,  there 
was  and  ftillis  a  variance,  which  mull  be  pointed  out  and  defcribed. 
The  general  rule  is,   that  where  there  is  fuch  a  \  ariance  between 
the    copy   and  the  original  writ,   as   would  abate  the  v  ri^,   if  it 
were  like  the  copy,  then  the  writ  fiiall  abate.     Where  an  attach- 
ment is  ferved,  if  the  copies  were  not  right,  the  writ  muft  abate  un- 
lefs  there  was  alfo  a  reading;  of  it,  and  rlicn  it  mav  be  wood  fervice 
as  a  funnnons.     But  if  the  ollicer  attaches  the  edate  of  a  Granger 
or  does  not  properly  defcribe  the-eftate,  yet  if  he  leaves  a  good  copy 
with  the  defendant,  it  fliall   be  good  fervice  as  a  fummous,  thti 
not  as  an  attachment:  for  the  defendant  has  notice  which  is   al! 
the  k-iw  requires  to  hold  him  to  trial,     if  a  writ  is  ferved  by  cop) 
and  the  officer  liy  miftake  leaves  it  at  the  houfe  offouie  other  per- 
ibn  iniiead  of  the  defendant's,  this   fliall  ubate  the  writ. 

10.     Of  the  proper  conclufion  of  a  plea  in  Abatement.     Si'.ch 

plea  ought  to  conclude  by  praying  judgment  of  the  writ,  that  if 

abate.     It  is  laid  down  as  a  general  rule,  where  a  plea  intended  to 

he  in  abatement,  concludes  in  bar,  that  it  fliaii be  taken  lobe  a  jdca 

in   bar,  and  fo   where  a  p'c-a  in  bar  concludes  in  abatement,    ii 

IhuN     ■ 

a  Durand  vs.  Carriii^f.on,  Si  .p.    C    IJvT, 
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fhall  be  taken  to  he  a  plea  in  bar,  and  i«dgnient  be  rencrrccl  acford- 
5ngly.  This  flicws  the  ncceflity  of  doling  properly  all  pleas,  ac- 
cording to  their  nature. 

Whenever  the  defendant  pleads  a  fact  in  abatement,  directly  re- 
pugnant to  Tome  allegation  in  the  writ,  he  ought  to  travcrlt  fudi 
jrepngnant  faft  which  may  be  replied  over,  and  an  ifliie  in  fact 
clofed.  As  where  the  defendant  pleads  that  he  dwells  in  fome  town 
different  from  that  mentioned  in  the  writ,  he  ought  to  travcrfe 
the  dvvdling  in  the  town  mentioned  in  the  writ. 

IT.  Of  the  anfwer  to  be  made  to  picas  in  Abatement.  A  prac- 
tice was  formerly  adopted  to  try  pleas  in  abatement  v.ithont  any 
aiifwer.  If  the  plaintiif  thought  proper,  5;e  demurred  or  traverf- 
ed  in  regular  foiTn,  and  if  he  pleafed,  he  informed  the  court  orally 
what  he  denied,  and  an  enquiry  was  diredled  with  rcCpccc  to  fuch 
fafls,  otlicrwife  the  plea  was  conficlered  as  being  demurred  to.  But 
this  loofe  pt-aclice  has  been  difcardcd,  and  the  fettled  principle  no-\^ 
is,  that  all  pleadings  in  abatement  fliall  be  regularly  clofed  cither 
by  a  demurrer,  ot  an  ifiue  in  fact,  which  fliall  be  formally  entered. 

12.  Of  the  judgment  on  pleas  in  abatement,  atid  how  fai- pe- 
remptory. "  AV^hen  the  pleadings  clofe  in  a  demurrer,  if  judg- 
ment is  for  the  defendant,  that  the  plea  cr  rejoinder,  as  the  cafe 
maybe,  is  fufHcient,  then  the  writ  abates. — But  jf  the  iudamenc  be 
that  the  pica  is  indiflicient,  then  the  defendant  will  be  ordered  to 
anfwcr  over,  and  the  action  will  proceed,  as  if  no  plea  in  abate- 
ment had  been  exhibilcd.  But  if  an  ifliie  infaft  be  clofed  and  tried 
cither  by  the  court  or  jury,  it  is  final,  and  judgment  mu(t  go  in  cliief. 
For  the  defendant  has  his  election  to  place  his  defence  upon  what 
point  he  pleafcs,  and  if  he  is  willing  to  rifque  it  upon  a  plea  of  a» 
"batement  whicli  clofes  in  an  iilue  ih  fact,  and  the  plaintiff  will  ac- 
cept of  it,  tl-.cy  have  good  right  fo  to  do  :  but  ihc  law  ^^ill  not  ad* 
ir:itbut  one  iflue  in  faiit,  in  an  ticlion  to  be  tried  in  the  fame  court. 
The  defendant  hiay  chufe  the  (Irongcft  groimtl  of  tk-fcnct,  and  if  it 
"be  an  ifliic  in  Rut,  one  trial  flial!  be  fmal  in  the  court  where  tried* 
Thus  in  annclion  on  a  note  of  hand,  if  the  delcndaut  plead  a  mif^ 
Iioracr  or  mil'dcfcrijjtion,  on  which  ifliic  is  joined,  oiid  a  \  erdicl  i* 
found  fl^iainit   the  pjaintifi",  it  \?.  a  perpetual  l.>:ir  to  a  recovery  ^a 

a   i    Vhz-  A'ur-  .si. 
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the  note,  unlcfs  the  judgment  can  be  removed  by  an  appeal,  or  new 
trial .  If  the  ifliic  be  found  againft  the  defendant,  the  jury  muft  lind 
__  damages  the  fmn  due  on  the  note,  and  the  defendant  cannot  be 
admitted  to  make  another  plea.  It  may  at  firft  view  appt-ar  fm- 
rridar  that  the  trial  of  a  collateral  matter  in  a  plcti  of  abatement, 
fliould  conclude  the  merits  of  the  caufe— But  t'.us  praftice  iS  the 
confcqucnce  of  the  general  principle,  that  but  one  ifliie  is  to  be 
tried  in  any  adion. 

^Vhen  the  defendant  has  exhibited  on,c  plea  in  abatement,  and  it 
has  been  adjudged  againft  him,  he  cannot  otFcr  another  plea  iu 
aliateincnt  :  becaufe  in  the  firft  plea  be  may  plead. every  matter 
however  various  and  ofcourfe  can  have  no  occafion  to  make  a  fe- 
condplea.  a  No  writs  arc  to  abate  for  any  circumftantlal  error, 
miftake  or  defect,  if  the  perfon  or  the  caufe  may  be  rigb.tly  r.nder- 
ftood  cUid  intended  by  the  court. 

i;.     Of  the  amendment  of  writs  that  have  been  abated.    When 
judgment  in  chief  is  rendered  upon  illiic  in  fact  tried  by  the  court 
or  jury,  no   amendment  can  be  made  :  but  where  a  judgment  i<? 
rendered  upon  demurrer,  the  plaintifFhas  a  right  to  amend  his  v*'rit 
Upon  the  payment  of  coft  :  he  may  pay  down  the  coft  to  the  defend- 
ant and  then  make  a  good  writ  if  he  can  :  if  he  fails  lo  make  a 
good  MTit,  tile  defendant  may  again  plead  in  aba'Lement  on  account 
of  uich  defefts  as  are  made,  or  arc  not  cured  by  the  amendment,  and 
To  as  often  as  amendments  are  made,     k  It  is  provided  generally 
by  ftatute,   that  all  writs  may  be  amended.     But  there  are  many 
inftances  where    the  fafts  pleaded    in  abatement,  are  ihch  as  de- 
ftroy  tlic  plaintiff's  action,  and  therefore  the  writ  cannot  be  atrend- 
td.       Such  are  alien-age,  privilege,  pendency  of  another  fuit  for  the 
fame  thing,  defective  fervice  of  the  writ,  and  the  want  of  a  certifi- 
cate <)f  the  payment  of  the  duty.     In  thefe  cafes  the  defects  arc  ra-x 
dicaland  cannot  be  cured.     But  Avhere  the    Ai:ie(:t  is  fuch  tliat    ir 
can  be  cured,  the  plaiutllf  may  always  anicrd.     If  t'lictt  bo  a  mif- 
jiomer,   or  mifdefcrlption,  or  if  there  be  anv   defeft  in   the  wvif 
which  the  plaintiif  can  cure,  and  he  can  make  a  good  writ,  he  ha-^, 
aright    to  amend.     <•■  Pleas  In  abniemcnt  trlecVin  ^h.-' jcnntv  court 
may  be  altered  in  the  fupcrior  coui-t.     Yv  hen  the  writ  is  auicnded, 
the    defendant  may    plead  a  mcritoricu.s  pica. 

2.   cr 

Ututes,  z,  L  Idem.  c  Olb^rrr,  vs.   Lloyd,  Syj .  C.  1791. 


■^o6  OF  PLEAS  AND  PLEADINGS. 

IL  Of  Picas  to  the  Aftion.  For  the  parpofe  of  hiuiJlini;  this 
curious  and  intricate  fubjeft  with  the  greateft  perfpicuiry,  I  Hiull 
arrange  tny  obfervations  iiitlie  fbriowiiig  order, 

1.  Ofthe  General  Ifliic,  2.  Of  fpeciiil  Pleas  in  Bar,  and  Fleas 
that  amount  to  the  General  Iflae.  3.  Of  Traverfe,  4.  Of  Repli- 
cation^ Rejoinder  and  Surrejoinder,  j.  Of"  Immaterial  and  Infor- 
nial  Ifiiies.  6.  Of  Departure  in  plt-adin^.  7  Of  Duj)licity  in 
plc'jding.     8.  Of  Demurrer.     0.  Of  alteriiig  and  amending  Pleas. 

I.  Of  the  General  Ifiiie.  »■  ii.rj  tie  defendant  contends  the 
juilice  ofthe  plainti'F's  demand  or  the  propriety  of  the  action,  he 
ni'jft  make  fonie  anfwer  to  the  declaration.  When  the  defendant  de- 
ries  the  truth  ofthe  whole  declaration,  and  means  to  put  the  plain- 
tiii'  to  the  proof  of  it,  he  pleads  the  general  iflae. 

«  Ifliie  is  defined  to  be  a  fmgic,  certain,  and  material  point,  a- 
rifingfrom  the  allegations  and  picas  ofthe  plainciil',  and  defendant, 
confirting  regularly  of  an  afiirmativs  and  negative^,  which  is  to  be 
tried  by  tke  court  or  by  the  jury,  as  the  panics  agree.  It  is  ehhcr 
general  or  fptcial.  The  general  Ifliie  is  calculated  to  put  the 
whole  facls  in  the  declaration  on  proof,  and  a  fpeci:il  "Hue  is  form- 
ed by  the  traverfe  of  fome  fact  in  the  courfe  of  fpecial  pleadings. 
The  pcnerai ifihe  is.  to  be  exprtfied  in  fuch  words  as  amount  to  a 
denial  of  the  declaration.  In  an  aftionof  diflcifiu,  the  defendant 
pleads  that  he  has  done  no  wrong  or  dilTeifm  in  manner  and  fomi 
as  the  plaintitF  h.a;alh:dged.  In  trefpafs  with  force  and  arms,  and 
trcfpafs  on  the  cafe,  that  he  is  not  guilty— h.i  cV.bt,  that  he  owes 
rothiiig.— hi  a{Ii:nvpf!t,  tliat  he  did  not  aflame  and  promifc— And 
where  tl:e  adion  is  ion.nded  upon  a  fpeci.iliy,  and  he  denies  the  ex- 
ecution of  the  writing,  he  pleads  that  he  did  not  execute  the  fame, 
and  that  it  is  not  liis  adl  and  dted- wliich  li  commonly  called  a  plea 
of  nou  eil  facV.nn.  The  plea  ought  to  be  clofcd  by  putting  himfelf 
on  tlK  country  for  triui,  unlds  the  parties  agree  to  a  trial  by 
tl;e  co-jr*. 

In  f^^rmcr  timer,  i^  v.'as  the  practice  in  all  inaanccs  where  tl.e  de- 
fendant ackncwietifved  the  truth  ofthe  fr/:-.  in  the  declaration, 
and  dependeiVupon-mn^e  irc<:ial  irattcrof  iuflilication,  that  he  mull 
rkad  flich  m;o-:- ':  . '  .l!v,-Em    this  vas  iVcquently  {bund  to  be 
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very  inconvenleut,  beca^ia"vviien  ,tue  parties  mn  into  fpecial  plead- 
jns-sthey  were  required  to  be  managed  with  io  much  mctaphyli- 
cd  nicety,  that  jiiftiie  was  fometimes  entangled  in  fonns,  and  it 
wds  very  difficult  to  bring  the  merits  of  the  tjuetlioa  to  a  fair  illiie 
and  trial.  The  legiOature  to  reinedy  this  inconvenience,  have 
pafied  a  ftatute,  enafting -^  thiit  the  general  ifiue^.ofnot  guilty, 
owe  nothing,  no  wrong  or  dillcilinj.  or  any  other  general  plea  pro- 
per to  the  ad  ion,,  whereby  the  .whole  declaration  is  p;:t  upon  proof 
according  to  the  nature  of  tiic  cafe,  n>ay  be  made  by  the  defend- 
ant :  under  which  general  plea,  the  defendant  .flxall  iiave  liberty 
upon  the  trial  of  the  cafe  upon  fugh  general  illuc,  to  give  his  title 
in  evidence,  or  any  other  matter  in  his  defence  or  jullification,  as 
the  nature  of  tlie  aaion  may  be  ;  excepting  only  a  difcharge  from 
the  plaintiff,  or  his  accord,  or  fome  other  fpecial  matter,  whereby 
the  defendant,  by  the  aft  of  the  plaintiif  is  faved  or  acquitted  from 
the  plaintlit's  demand  in  his  declaration. 

This  ftatutehas  made  a  great  innovation  in  the  fcicnce  of  plea- 
ding, and  has.  opened  the  way  for  a  much  f  drcr  method  to  try  the 
trutii  of  difputed  Kicts,  than  was  before  admitted.  The  parties  are 
not  reduced  to  the  neceffity  of  entering  fo  frequently  into  thekby- 
rintli  of  fpecial  pleadings,  where  they  have  often  been  fo  enfuared 
and  entangled  by  their  Intricacy  and  perplexity,  that  It  was  impoilj- 
ble  to  bring  the  merits  of  the  queftion  to  a  fair  ifluc,  and  where 
they  were  often  expofed  to  loofe  caufes  founded  in  the  clearell 
principles  of  ji'flice  by  fome  technical  inaccuracy  and  niiftake. 
They  may  now  upon  the  general  plea,  eater  into  a  i^iir  difcufHon 
oFtl'.c  caufe,  upon  the  broadeft  bafis,  without  being  limitted  to  fome 
fpecial  matter,  or  confined  to  a  fingle  point.  This  ftatute  in  foipe 
nieafure  furniflies  the  fame  remedy  which  is  given  in  England  by  a 
ftatute  authorifrng  the  party  to  plead  double  by  leave  of  the  court  : 
for  upon  the  general  iHiie,  t'ue  defendant  may  take  advantage  of  as 
many  fpecial  matters  by  way  of  juliificalion,  .^s  he  ')?.s,  and  is  not 
confined  to  the  election  of  a  fingle  point,  as  in  fpecial  pleadings, 
upon  which  he  mnd:  reft  hi--;  whole  defenci-. 

But  while  we  appro\e  oTi^^  ,.J  uitagesrcr.ihingfrom  i:';;.s  mude 
of  n'cadin'T.  we  ouoht  ta  0.  '    onh  iiicenvenicnce  to  ^^l;i■^h  it 
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is  liable — -nhich  may  poflibly  lead  the  way  to  additional  improve- 
ments. In  Ipccial  pleadings  the  cafe  is  brought  to  a  fingle  point, 
fo  that  the  parties  know  to  what  the  proof  is  confined,  and  the 
plaintiif  particularly  knows  the  ground  on  which  the  defendant 
reds  his  defence,  an«l  of  courfe  may  be  prepared  to  coanteraft  his 
proof  ;  but  on  the  general  plea,  the  plaintiff  cannot  tell  what  is 
the  point  of  defence  on  which  tlae  defendant  relies,  until  he  comes 
to  the  e^Jhibition  of  his  proof  in  the  courfe  of  the  trial,  when  the 
plaintiff  may  be  fiirprifed  by  fume  unexpected  proof,  which  he 
might  have  crmnterac^lcd  had  he  known  in  due  feafon,  that  the  de- 
fendant intended  to  avail  kimfelf  of  fuch  fpecial  matter  :  but  as  the 
caufe  comes  on  trial  before  he  difcovers  it  he  has  no  opportunity  to 
adduce  his  proof.  If  fome  rule  could  be  adopted  requiring  the 
defendant  in  all  cafes,  where  under  a  general  plea  he  did  not  de- 
pend on  the  denial  of  the  fads  in  the  declaration,  but  rcftcd  his 
defence  upon  fome  fpecial  matters,  he  fliould  inform  the  plaintiff 
by  dating  in  writing  the  fpecial  points  of  his  defence,  and  to  which 
\m  proof  fhould  be  confined  in  the  trial  :  this  perhaps  miglit  pre- 
vent the  plaintiff  from  being  furprifcd,  and  fnrnifii  the  detcndunt 

the  fame  latitude  of  defence  which  he  is  at  prefent  allowed.  But  as 
the  law  now  Oands,  any  inconvenience  to  the  party  by  not  know- 
ing the  point  of  defence,  may  be  remedied  by  granting  a  ne\r 

trial. 

Tlie  cxprcflions  in  the  ftatutc  are  fo  definite  and  certain,  that  it 

is  unnccefiary  to  ccntidcr  very  particularly  what  matters  nuift  be 

pleaded  fpecially,  and  what  may  be  given  in  evidence,  a  The  fuperi- 

or  court  have  determined  that  upon  the  plea  of  non  eft  faftum  to 

a  bond,  the  defendant  may  give  in  evidence,  durcfs  ;  for  they  faid, 

under  that  plea  any  thing  might  be  given  in  evidence,  that  went  to 

the  a\oidance  of  the  bond.  So  in  an  atftion  of  trefpafs,  the  defendant 

nnder  the  general  iffue  of  not  guilty,  may  give  a  licence  from  the 

plaintiff  in  evidence  :  for  iris  a  matter  antecedent  to  the  trefpafe, 

and  if  true,  the  defendant   never  was  guilty,  and  tho  the  licence  is 

an  aft  of  the  plaintiff  by  which  the  defendant  is  faved  :  yet  if  it 

be  proved,  the  defendant  never  has  been  a  trcfpaffer.     The  acts  of 

the  plaintiff  which  the  Ibitiite  requires  to  be  pleaded  fpcciallv,  are 

cx  poii  i'ucio  :  and  always  fuppofc  the  dcfcnilant  to  have  been  once 

guUty 
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|;-uUty,  but  that  he  is  faved,  and  the  plaintift  eftopped  by  fome  i'ubfe 
qaent  matter  or  tfanfaftion. 

a  Under  the  plea  of  full  payment  on  a  note,  the  defendant  can- 
I»t  give  in  evidence  the  payment  of  any  collateral  article  ;  but 
muft  plead  it  fpecially  by  way  of  accord  and  fatisfadion.  It  bus 
been  determined,  that  upon  a  plea  of  full  payincnt  to  an  a6tion  on 
a  note  of  hand,  the  defendant  may  give  in  evidence  a  receipt  for 
the  money  paid,  as  well  as  any  other  acknowledgment  of  the  plain- 
tiff, that  money  has  been  paid  to  him  by  the  defendant.  In  an  ac- 
tion upon  a  note  of  hand,  the  defendant  under  the  plea  that  he  did 
not  afliime  and  promife,  cannot  give  full  payment  in  evidence  ;  for 
this  contradikSs  his  plea  ;  but  in  an  adion  on  an  implied  promife, 
the  defendant  may  give  payment  in  evidence,  under  the  general 
plea ;  for  this  removes  the  ground  on  which  the  promiJe  reflecj, 
and  if  payment  has  been  made,  the  law  hnplies  no  prorr.ife. 

In  an  action  offlander,  the  defendant  under  the  plea  of  not  or,;]. 
ty,  may  give  in  evidence  the  truth  of  the  words  fpoken  by  w  av  of 
juftiiication.  At  the  common  law,  tlie  defendant  under  the  oencral 
pleaof  non  eft  faftum,  not  his  deed,  might  give  in  evidence  inter- 
lineation, rafure,  or  any  alteration  of  the  deed  by  which  it  was  de- 
ftroyed.  But  tho  the  defendant  is  permitted  to  plead  o-enerallv 
and  prove  fpecially  yet  he  is  not  obliged  to  do  it,  and  he  may  -^JeaJ 
the  fpecial  matter,  in  the  fame  manner  as  before  the  (latute. 

2.  Of  fpecial  Pkas  in  Bar,  and  Pleas  that  amount  to  the  Gene- 
ral IfTue.  Every  plea  in  bar,  goes  upon  the  ground  of  a  confeffioa 
and  avoidance  of  the  faftsflated  in  the  declaration.  When  the  de- 
fendant concedes,  that  the  fads  alledged  in  the  declaration  are 
true,  but  has  fome  fpecial  matter  to  avoid  their  operation,  he  may 
not  plead  generally,  but  muft  confefs  the  fac^s  and  by  pleading  the 
^?ecial  matter,  avoid  them.  The  defendant  when  he  pleads  fpecial- 
ly, may  either  confefs  all  the  feds  ftated  in  the  declaration,  and 
then  by  fome  fpecial  matter,  avoid  their  operation,  or  he  may'con- 
fefs  part,  and  then  plead  fome  fpecial  matter,  nor  direftlv  repug- 
nant to  the  fadt  which  he  does  not  confefs,  but  wliich  will  openue 
in  avoidance  of  it.  Therefore  when  the  defendant  owns  all  Ui^ 
fads  ftated  in  the  declaration  to  be  true,  and  fuiilclent  to  maintain 

E  e  jjjg 
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the  afticMi,  he  has  nothing  to  do  but  to  ruft>r  a  default.  IfliC  owns 
them  to  be  true,  and  conceives  them  to  be  infuiiicient,  he  inull  de- 
mur ;  if  he  denies  them  all,  he  may  plead  the  general  iflue  j  if  he 
owns  part  and  denies  part_,  be  niufl:  traverfe  what  he  denies  ;  if  he 
owns  the  fads  to  be  true,  and  has  fome  fpecial  matter  to  avoid 
them,  he  miifl  plead  that  matter  fpecially,  unlcfs  it  can  be  given  in 
evidence  under  the  general  ifliae  ;  if  he  owns  part,  and  has  fomc 
fpecial  matter  to  avoid  what  he  does  not  own,  he  may  plead  that 
fpecially  in  avoidance.  For  the  general  rule  to  confers  and  avoid, 
does  not  imply  that  you  mufl;  confefs  the  whole  fact-.,  and  avoid 
them  by  fome  fpecial  matter,  but  that  you  may  confcii  part,  and 
then  by  fom€  fpecial  matter  avoid  the  reft. 

The  rule  of  pleading  that  you  muft  confff^  5!id  avoid,  clenrly 
demonftrates  that  you  cannot  plead  a  matter  in  bar,  which  contains 
nothino-but  a  denial  of  the  whole  declaration,  becaufe  that  amounts 
only  to  the  general  iilue  ;  and  ir  is  improper  to  plead  thofe  fadls^ 
fpecially,  which  muft  depend  upon  the  proof  which  will  necefiari- 
Iv  be  adduced  in  the  trial  of  the  cafe  upon  the  general  iffue;  If  a 
matter  however  be  pleaded,  which  amounts  to  the  general  illue, 
yet  if  there  be  fpecial  matter  of  jullificaliou  joined  in  the  fame  plea, 
it  will  be  good. 

Where  the  fpecial  matter  pleaded  in  bar  does  not  operate  by  the 
way  of, denial  merely,  but  as  anavoidance,^acknowlcdgingtho  fads. 
to  be  fufficicnt,  unleis  avoided  by  fuch  fpecial  matter  as  is  pleaded, 
flich  plea  is  good.  If  in  an  aftioxi  of  trefpafs,  the  defendant  plead  that 
the  property  of  the  thing  in  qaediun  was  in  himfelf,  it  i?  no  good" 
plea  :  becaufe  it  amounts  to  a  denial  of  the  fafts  Rated  in  the  declrra- 
tion  ;  for  the  right  of  property  is  the  gift  of  the  adion— but  a  plea 
that  the  plaintiiFgave  the  thing  to  the  defendant,  is  good.  So  in  an; 
aaionofdifleifm,  if  the  defendant  j^leadsihat  the  title  to  the  lands 
in'queftion,  is  in.  himfelf,  it  amounts  to  the  general  ifiiie,  for  it  di- 
redly  calls  in  queftlon,  and  denies  the  title  of  the  plaintiff;  but 
where  the  defendant  diltlofes  fome  fpecial  fads  and  confclles  that 
the  title  is  in  the  plaintitf,  unlefs  avoided  by  thefe  fads  fyecUUy 
plciided,  then  fuch  plea  is  good  ;  becaufe  he  does  not  expvcf^ly  deny 
lixc  fads,  but  avoids  them  by  othan,  which  he  a v  trs  are  true.    This. 

boY/cvcr 
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licwever  contraclifts  the  ufaal  averments  In  the  declaration,  that 
the  plalnti.T  Is  well  feized  of  the  premiffes,  yet  it  is  not  a  mere  de- 
nial, becann"  it  difclGfes  fails  which  avoids  the  title,  by  which  the 
plaintiH  cLiiin<;  if  they  are  true,  and  if  they  arc  not  true,  then  it 
admits  tlie  tide  of  tlxe  plaintiiF. 

It  is  therefore  not  jufl:  to  fay,  that  every  fpecial  plea  that  does  not 
acknowled<re  the  material  fafts  dated  in  the  declaration  tobe  true, 
is  i]i ;  but  every  plea  which  does  not  avoid  the  tnaterial  fafts  in  the 
declaration,  is  ill. — By  fuch  an  admlflion  of  facis  under  a  fpecial 
pies,  it  becomes  unneccflary  to  enquire  Into  the  truth  of  the  fads  in 
the  declaration.  The  enquiry  will  be  wholly  confined  to  the  mat- 
tors  contained  in  the  plea  :  and  If  they  are  found  net  to  be  true,  the 
fnas  In  the  declaration  are  admitted  to  be  true^  and  the  plainliiF 
will  be  entitled  to  judgraent. 

In  IlliiftratinfT  thedodrinc  rcfpefting  pleas  in  bar  which  amoun". 
ted  to  the  general  illiie,  we  have  been  obliged  pretty  fullv  to  confi- 
der  what  is  a  proper  plea  in  bar.  In  the  cafes  excepted  in  the 
Ilatute  refjiecling  pleas,  which  are  where  the  fpecial  matter  arifes 
from  fome  aft  done  by  theplaintirFhimfelf,  it  is  necefiary,  that  the 
matter  be  pleaded  fpecially,  for  it  cannot  be  ^iven  in  evidet>ce  on 
the  general  iiitie. 

Pleas  in  bar,  are  as  various  as  the  circnmftances  of  particular 
cafes  require  :  they  all  depend  upon  one  general  principle.  They 
mud  confefs  and  avoid — according  to  the  nature  of  the  aftion  ;  the 
defendant  may  plead  in  bar  a  releafc,  accord  and  fatisfadion,  a- 
ward  of  arbitrators,  nonage  of  the  defendant,  performance  of  con- 
di  I  ions,  full  payment,  tendry,  ftatute  of  frauds  and  perjuries,  fta- 
tutes  of  iimiation,  dnrcfs,  and  ufiry.  a  An  edopple  is  likewife  a 
fpecial  plea,  which  happens  where  a  man  lias  done  fome  aA,  or  ex- 
ecuted fome  deed  which  pi"ecludes  him  from  averring  any  thing  to 
the  contrary.     A  man  Is  eftopped  from  contradicling  a  record.     A 

juftification  is  a  fpecial  pka,  as  In  afllons  of  trefpaf;,  where  the  de- 
ieudant-judiHes  the  doing  of  the  thiri'^  compkdned  of,  in  right  of 
fome  ofilce  which  warranted  him  fo  to  do.     b  Every  pica  in  bar 

^'liould  be  proper,  pertinent,  and  adapted  to  tiie  aftion,  according; 

!lo  the  nature  and  quality  of  it.     c  It  uauS  be   good  in  fubicance,  fo 

that 
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that  thccflence  or  gi^l  of  the  plea  fliould  fully  anfwer  the  declara- 
tion, and  if  found  for  the  defendant,  mud  eniitle  him  to  a  jvuic- 
ment  in  his  favour  according  to  law.  a  The  pica  inufl;  be  fingle 
containing  one  nutter  only,  for  duplicity  produces  confuflon  and 
uncert&inty.  It  muH:  be  direct  and  pofitive,  and  not  argumenta- 
tive. It  mafl:  hare  convenient  certainly  of  time,  place,  and  perfons. 
^  It  mafi  anfwer  the  plaintiff's  allegations  in  every  material  point, 
and  it  mufl:  be  fo  pleaded  as  to  be  capable  of  traverfe  and  trial. 

c  In  fpecial  pleas,  things  mull  be  pleaded  according  to  their  op- 
eration in  law  ;  and  fo  they  muft  in  every  ftage  of  pleading,  d  If 
either  party  alledge  more  than  is  neceflary  by  which  they  introduce 
new  matter,  repugnant  and  contradiftory  to  what  went  before 
in  any  point  not  material,  this  will  not  vitiate  the  pleadings  ; 
for  what  is  material,  is  not  vitiated  by  what  is  immaterial  ; 
and  what  is  repugnant  or  redundant,  fliall  be  rejected  after  ver- 
dict ;  but  if  the  repugnant  part  be  material,  it  is  not  aided  by  ver- 
dict ;  if  however  the  verdift  be  given  on  a  material  point,  the  re- 
pugnant part  may   be  releafed. 

e  In  pleading,  the  parties  mufl:  avoid  negatives  pregnant,  and 
affirmatives  pregnant  with  a  negative.  Negative  pregnant,  is 
where  a  negative  fuppofes  or  implies  an  affirmative.  As  where  it 
is  pleaded  that  the  thing  was  not  given  by  deed,  it  implies  a  gift 
by  parol,  hxv  affirmative  pregnant  with  a  negative,  is  where  the 
affirmative  implies  a  negative. 

f  Wlienever  the  plaintiff  declares  upon  a  deed,  or  the  defend- 
ant pleads  a  deed  it  muft  regularly  be  with  a  profert,  fo  that  the 
advcrfe  party  may  hear  it  read,  without  which  he  is  not  bound  to 
anfwer.  The  i-eafon  why  deeds  muft  be  fhewn,  or  produced  to  the 
court  is,  betaufe  it  is  the  proper  office  of  the  court  to  judge  of  the 
fufficiency  of  them,  to  fee  that  they  are  duly  executed,  that  there 
has  been  no  rafure,  interlineation,  or  alteration,  and  whether  they 
are  abfolute,  conditional,  or  revokeable. 

In  all  cafes  where  a  thine  cannot  lie  demanded,  but  bv  deed,  the 
deed  muft  be  produced,  but  where  the  deed  is  only  an  inducement 
to  the  action,  it  need  not  be  pleaded  with  a  profert.     Z  Oyer  of  a 

deed 
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deed,  or  any  writing,  is  always  to  be  had  by  him  who  is  t6  bc- 
charged  by  it ;  and  he  who  pleads,  or  declares  upon  it,  muft  jjro^ 
duce  the  deed  or  writing, 

a  A  former  recovery  may  be  pleaded  in  bar  of  an  a6tion,for  it 
is  a  maxim  of  law,  that  no  one  fliall  be  twice  vexed  with  a  iliit  for 
the  fame  matter,  caufe  and  thing.  But  this  rule  is  to  be  taken  un- 
der certain  reftriclions.  If  the  writ  abates  (when  the  trial  is  not 
upon  an  ifiue  in  faft)  for  feme  defeft  infonn,  or  fervicc,  this  will  be 
no  bar  to  another  fuit.  So  if  the  declaration  be  ill  in  point  of  form, 
or  if  it  fails  by  reafon  of  fonie  miftake,  this  will  be  no  bar  to  an 
aftiun  well  brought.  If  the  plaintiff  mifconceives  his  action  and 
fails,  this  is  no  bar  to  a  proper  aftion.  But  where  a  judgment  has 
been  rendered  upon  the  merits  of  a  caufe,  in  favour  of  either  party, 
it  is  a  bar  to  any  future  aftion.  When  the  title  of  land  has  been 
tried  upon  an  action  of  difleifin,  it  is  condufive  ;  but  when  the  title 
has  been  incidentally  tried  in  an  aftion  of  trefpafs,  it  is  no  bar  to 
a  future  aftion  that  refpefts  the  title. 

The  ftatute  of  frauds  and  perjuries  and  ftatutes  of  limitations, 
may  be  pleaded  in  bar  to  aftions.  The  ftatute  to  prevent  frauds  and 
perjuries,  enafts  ^  that  no  fuit  in  law  or  equity,  fhall  be  brought  or 
maintained  upon  any  contraft  or  agreement  whereby  to  charge  any 
•executor  or  adminiftrator  upon  any  fpecial  promife,  to  anfwer  da- 
mages out  of  his  own  eftate,  or  whereby  to  charge  the  defendant 
upon  any  fpecial  promife  to  anfwer  for  the  debt,  default  or  mifcar- 
riages  of  another  perfon,  or  to  charge  any  perfon  upon  any  agree- 
ment made  upon  confideration  of  marriage,or  upon  any  contraft  or 
fale  of  lands,  tenements,  or  hereditaments,  or  any  intereft  in  or 
concerning  them,  or  upon  any  agreement  that  is  not  to  be  perform- 
ed within  the  fpace  of  one  year  from  the  making  thereof,  unlefs 
the  agreement  upon  which  fuch  aftion  fhall  be  brought,  or  fomeme- 
morandotuor  note  thereof  Ihall  be  made  in  writing,  and  figned  by 
the  party  to  be  charged  therewith,  cr  fome  other  perfon  there- 
unto by  him  lawfully  authorifed.  That  no  fuit  in  law  or  equity 
ihall  be  brought  or  maintained  upon  any  contraft  or  agree- 
ment, not  required  to  be  reduced  to  writing  as  aforefaid,  but 
^'itliin  three  years  next  after  entering  into  and  mailing  the  fame. 

It 
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"  It  has  been  deculefl,  that  |he  plaintiff  in- an  action  grouncleri 
\ipoa  a  contraft,  wliich  the  ftatutie  requires  to  be  in  writing,  need 
not  aver  in  h:s  declaration,  that  the  contraft  was  reduced  lo 
■vvriring — but  if  he  can  produce  the  written  contract  on  trial  it  will 
befufticient.  The  defendant  may  plead  this  ftatute  in  bar  to  fiVch 
action  with  an  averment  thatfuch  contraft  was  not  reduced  to  wri- 
ting, and  then  the  plalntiiTmufl:  reply  a  contrad  in  writing,  other- 
wife  he  fails  of  his  action.  But  the  defendant  mav  plead  the  orcne" 
ralilluc,  and  on  trial  may  objecl  to  the  admifiion  of  parol  proof  to 
fupport  a  contract  required  to  be  in  writing  ;  and  if  he  cannot 
produce  the  contraft  in  writing,  the  court  may  exclude  all  parol 
proof,  and  the  illiie  of  courfe  muft  be  decided  againllhim.  In  eith- 
er of  thofe  ways,  the  queftion  may  be  brought  before  the  court, 
to  decide  whether  the  contrail  declared  on  comes  w^ithin  the  fta- 
tute, fo  as  to  be  required  to  be  In  writing.  W'^hcre  a  contraft  con- 
tains fcndry  things  to  be  done,  if  the  fubftance  of  the  contract  be 
within  the  ftatute,  no  action  can  be  maintained  upon  it,  tho  fome 
parts  of  the  ccutraft  are  not  within  the  ftatute. 

Whenever  the  parties  in  the  courfe  of  pleadings,  admit  the  ex- 
iftence  of  the  contraft,  it  fliall  be  binding,  tho  net  reduced  to  wri- 
tino:,  and  fach  admillion  will  take  it  out  of  the  ftatute.  ^  In  all  cafe* 
of  parol  executory  ngreements,  a  part  execution  will  take  them 
out  of  the  ftatute  :  for  the  objeft  of  the  ftatute  is  f  o  prevent  perjury, 
and  fraud  ;  and  if  the  agreement  be  in  part  execixtcd,  there  is  fuch 
certainty  vefpefting  the  proof,  that  the  danger  of  ])crjury  is  re- 
moved, and  if  one  party  has  performed  his  part  of  the  contrafl,  it 
M'iil  be  tlie  greatfft  encuragt^nient  to  fraud,  to  permit  the  olhcr  party 
to  be  excufcJ. 

A  promifc  to  marry,  is  not  confidcrcd  within  the  ftatute.  But 
a  promife  to  do  any  tiling  on  the  confidcration  of  marriage,  is 
clearly  within  the  letter  of  the  ftatute.  c  A  parol  prorAife  to  jxiy 
a  certain  fam  of  money  upon  the  t-eturn  of  fuch  a  fhip,  wliicli  fliip 
happened  not  to  return  witliln  twt)  years  after  the  promife  made, 
is  not  within  the  ftatute  ;  for  the  fhip  n^ight  poftihly  have  returned 
within  the  vear,  and  the  ftatute  extends  only  to  ftich  promifes,  where 
by  the  exprefs  agreement  of  the  parties,  tlie  thing  irfelf  is  not  tr^ 
be  performed  within  a  j  ear.  ** 
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«  If  I  fay  to  a  perfon,  if  you  will  fell  goods  to  anotliefj  I  will  fee 
that  he  pays  you^  it  is  within  the  ftatute-r-but  if  I  fay,  I  will  fee 
you  paid,  it  is  a  direft  promife  for  m)felf,  and  not  within  theila- 
tute.  So  if  I  recommend  a  perfon  as  of  fafiicient  ability  to  pay, 
by  which  he  gains  credit  and  proves  a  bankrupt,  I  sm  liable  cpou 
the  recommendation,  becaufe  it  is  not  widiin  the  itatute.  b  In 
actions  of  ailimipiit,  attempts  have  been  made  to  take  advantage  of 
the  ftatute  of  frauds  and  perjuries,  and  limitation  cf  actions,  under 
a  motion  in  arreft  after  verdict,  for  the  plaintiit.  But  the  court 
decided,  that  when  the  jury  had  found  the  promife,  it  was  no  reafja 
to  arreft  the  verdidl  becaufe  they  had  not  iliulcient  evidence. 

Statutes  of  limitation  may  be  pleaded  in  bar  of  actions.—  '=  It  is. 
enafted  by  flatute— that  ail  book  debts,  that  &all  not  wiihln  fix 
years  after  contrafting  the  fame,  be  either  fued  for,  balanced,  or 
accounted  for  with  the  original  debtor,  his  attorney,  agent,  or 
other  lawful  fuccefibr,  or  fubftitute,  and  an  account  or  balance 
thereof  wlfneiied  by  lubfcribing  the  debtor's  or  accountant's  name 
to  the  creditor's  book,  fuch  debt  {hull  not  be  recoverable— with  a 
provifo,  that  the  time  the  debtor  fliail  be  out  of  this  {late,  or  the  cre- 
ditor abfent  from  the  United  States,  or  leo;ally  incapable  to  f^e  iu 
Ins  own  name,  fliall  not  be  computed.  The  defendant  is  not  bound 
to  plead  the  fvatute  of  limitation  to  an  action  on  book,  but  mav 
take  advantage  of  it  under  the  general  iiiiie — for  the  defendiinC 
ovv^es  for  nothing  but  articles  delivered  within  the  f'x  years,  r.ud 
may  objefc  to  the  admillion  of  evidence  with  rcfpect  to  any  ar- 
ticle prior  to  the  fix  years,  arxtecedent  to  tiic  date  of  the  writ, 
but  in  adions  foinided  on  promifts,  the  ftatute  miift  be  pleaded 
fpecialiy,  for  under  the  general  ifliie  of  non  afliimpfit,  he  may  not 
give  tJie  ftatute  in  evidence,  for  this  acknowledges  the  promife,  and. 
contradicts  his  plea.  He  ought  therefore  in  fuch  cafes  to  ccnftT* 
the  contract  and  plead  the  ftatute  in  bar. 

Under  this  ftatute  it  is  clear  that  no  recovery  (liall    be  had  for  a 

debt  due  antecedent  to  the  fix  years  :    but  tlien  any  articles  dt  liver- 

ed  before  that  time  may  be  applied  in  payment  of  any  account  that 

arifes   afterwards,  by  way  of  extinguilhing  a  demand,  but  not  to 

fupport  a  recovery. 

The 
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a  The  ftatute  for  the  limitation  of  civil  fuits,  enacls  "  that  no 
fult,  procefs,  or  aftion,  fhall  be  brought  on  any  bond,  bill,  or  note, 
under  hand,  given  for  the  payment  of  any  fum,  or  fams  of  money, 
not  having  any  other  condition,  protnife  or  contract  therein,  but 
within  the  fpace  of  feventeen  years  next  after  an  action  on  the 
fame  fiiall  accrue  :  provided  that  the  lime  this  ftate  has  or  may  be 
engaged  in  war,  fhali  be  expunged,  andprovided  that  perfons  over 
fea,  or  legally  incapable  to  bring  their  action  for  their  debts  aboxe 
mentioned,  may  bring  the  fame  anytime,  widiiii  the  four  years  aft- 
er their  coming  from  over  fea  or  becominglegally  capable  to  bring 
an  aftion.  That  no  adion  of  trefpafs,  nor  of  the  cafe  for  flander 
and  defamation,  fhall  be  brought  but  within  three  years  after  the 
fafts  are  done  or  the  caufe  of  aftion  doth  arife.  That  no  fuit  or 
aftion,  either  in  law  or  equity,  fhall  be  brought  or  maintained  a- 
gainflany  fheriff,  flieriif 's  deputy,  conftable,  or  any  other  perfon 
or  perfons  whatever,  for  any  negleft  or  defanlt  of  fuch  flierilF,  flie- 
rifF's  deputy,  or  conftable  in  their  office  and  duty,  but  within  two 
years  after  the  right  ofaftion  fhall  accrue." 

The  conftrudlion  of  this  ftatute  refpefling  the  limitation  of  fev- 
enteen years,  and  the  faving  claufes  has  been  fettled  by  the  fu- 
preme  court  of  errors,  in  the  cafe  of  Brattle  vs.  Guftin, — which 
•was  as  follows,  h  Brattle  being  adminiftrator  on  the  eftate  of 
William  Brattle  deceafed,  brought  his  adlion  of  debt  againft  Guf- 
tin, declaring  upon  a  bond  given  to  the  deceafed,  dated  the  5th 
day  of  June  1758,  The  ftatute  of  limitations  was  pleaded  in  bar 
and  the  following  replication  was  made  by  the  plaintiff.  That  in 
the  month  of  March  1776,  the  faid  William  Brattle  went  over  fea 
to  Halifax,  in  the  province  of  Nova  Scotia,  and  there  remaiiKjd 
till  the  26th  day  of  OtS;ober  1776,  when  lie  died  inteflate,  and 
that  adminiftation  was  not  granted  on  his  eftate  till  the  5rth  day 
of  Oftober  17S4,  when  the  plaintiff  became  legally  capable  ;  and 
that  this  aftion  was  commenced  within  four  years  from  faid  9t]i 
day  of  Oftober,  and  that  the  late  war  commenced  on  the  19th  day 
of  April  1775,  and  terminated  the  4th  day  cf  May  178^,  and  tiiat 
within  feventeen  years  of  the  bringing  the  adion  exclufive  of  the 
war,  there  Was  a  payment  made,  and  a  balance  acknowledged  to 

be  due,  which  was  fubfcribed  to  by  both  parties  ou  tlie  back  of  tlic 

bond 
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bond,  in  thcfe  words,  March  14th,    1764,  due  on  this  bond  one 
hundred  forty-five  pounds  four  fliiliings  and  fixpence. 

William  Bra'itle, 
Thomas  Gaftin. 

On  demurrer  the  three  following  points  were  made.  x.  That  the 
obligee  was  over  fea,  and  fo  within  the  meaning  of  the  ftatute. 
2.  That  the  adminiftrator  was  legally  incapable  to  bring  his  afti- 
on,  until  after  letters  of  adminiftration  were  granted.  5.  That  aa 
acknowledgment  of  the  debt  within  feventeen  years,  faved  thf 
bond  out  of  the  ftatute. 

Judgment  was  rendered  by  the  county  court  in  favour  of  the 
plaintiff;  which  wasreverfed  by  the  fuperior  court,  and  on  writ 
of  error  to  the  fuprenie  court  of  errors,  judgment  was  reverfcd 
for  the  following  reafons.  i.  The  acknowledgment  of  the  debt 
<iue  on  the  bond,  and  endorfed  thereon,  and  fabfcribed  by  the  obli- 
gee and  Guftin,  one  of  the  obligors  on  the  14th  of  March  1764, 
places  the  demand  on  fuch  <rround  as  tliat  the  feventeen  years  lim- 
itation is  to  be  conlidered  as  running  from  that  time  only.  But — 
2.  admitting  the  limitation  to  run  from  the  date  of  the  bond,  ftill 
that  part  of  the  war  intervening  between  the  date  of  the  bond, 
and  the  expiration  of  feventeen  years,  viz.  from  the  19th  of  April, 
I  775,  to  the  15th  of  June,  1733,  is  not  to  be  confidered  as  part  of 
the  feventeen  years  limitation,  but  according  to  the  ftatute,  is  to  be 
expunged  therefrom,  fo  that  even  in  that  cafe,  the  claim  was  rot 
barred  before  the  deceafed  ¥/illiam  Brattle  went  to  Flalifax,  which 
was  on  the  loth  day  of  April,  1776, — and  died  there  during  the 
war. 

3.  The  faid  William  Brattle  going  to  Halitlix,  is  in  judgment 
of  law  going  beyond  fea.  Halifax  being  part  of  the  dominion  of 
a  foreign  power,  and  this  circumftance  brings  the  cafe  witiiin  the 
reafons,  on  which  the  law  is  fuppofed  to  be  founded. 

4.  The  deceafed  William  Brattle  dyingat  Halifax,  without  hav- 
ing returned  to  New-England,  and  no  adminiftrator  being  appoint- 
ed till  the  9th  of  Oftober,  1784,  the  legal  incapacity  to  bring  an 
aSian,  is  to  be  confidered  as  continuing  till  that  appointment,  and 
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the  adiorr  oh  I  he  bonJ  being;  comnicncccl  in  fotit  year*  from  fhff 
removal  of  Tuch  iticapatlty,  the  right  ofudiow  is  conlidered  na 
therehry  favecl  by  the  {Tatiiie.  This  conflraclion  of  the  ftatute  has 
fince  been  confirmecl  by  the  hiperior  court,  in  the  cafe  of  Gates- 
vs.  Brattle,  dependant  on  fimilar  faifls^  and  thefe  points  are  now 
to  be  canfidered  as  fettkd. 

a  In  the  conflrudioTi  of  that  part  of  the  ftatutc  of  limltatioa 
■w+iich  refpefts  fails  againfi:  nierlii"s  and  conftables,  for  any  neg- 
le'5l  or  default  in  their  oflice,  it  has  been  detenniiied  that  tbo  arv 
adion  will  not  lie  againft  them  dlret^Iy  for  any  default,  or  upon  a 
receipt  for  an  execution,  but  within  the  two  years,  yet  where  there 
has  been  an  adlual  collection  of  money  on  an  execution,  the  creditor 
may- at  any  time  after  the  two  years  bring  his  action  of  iniplied 
promife  againft  fuch  flier iif  or  coaftable,  for  money  had  and  re- 
cei^'ed,  and  if  on  trial  he  can  prove  the  actuai  colleftion  and  re- 
ception of  the  money,  it  will  fupport  the  aftion,  and  that  the  ftatutc- 
h  no  bar  : — f'ut  as  the  officer  is  not  bound  to  carry  the  aioney  to 
the  creditor,  a  fcecial  demand  mail  be  made. 

Special  pleas  are  uihally  in  the  affirmativ'e,  fomeiiines  in  th« 
negative,  but  they  always  advance  fome  hew  facfl  not  mentioned 
in  the  declaration  ;  and  then  they  muft  be  averred  to  be  true,  if* 
the  common  form,  "  and  this  he  is  ready  to  verify."  This  is  nor 
necelTary  in  pleas  o-f  the  general  ifl'ue,  thofe  always  containing  a 
total  denial  of  the  facis  before  advanced  by  the  other  party,  and" 
therefore  putting  him  upon  the  proof  of  them. 

5.  Of  traverfe.  i  A  traverfe  is  denned  to  be  the  denial  of 
fome  material  point  or  faft  alledged  in  the  pleadings,  and  which  if 
properly  taken,  cTofes  the  ifiiie.  It  may  be  taken  to  the  declara- 
tion, bar,  or  replicatloir.  If  it  be  properly  taken  to  the  declara-- 
tion,  it  deftroys  the  plaintiff's  right  of  action.  If  to  the  plea  in 
bar,  it  deftroys  what  is  faid  in  avoidance  of  the  at^llon  ;  and  if  tO' 
tlie  replication,  what  is  faid  in  avoidance  of  the  bar.  It  is  ufual  to 
prepare  the  way  for  a  traverfe,  by  allcdging  fome  fa«?ls  by  way 
of  juftification,  which  are  called  an  inducement  to  the  traverfe,  and 
tlie  form  of  introducing  the  traverfe,  is  by  the  words  "  whhout 
that." 

Whcrr 
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When  tlie  defendant  means  to  confefs  part  of  the  declaration, 
andtraverf;  part,  he  commences  his  plea  in  the  form  of  a  plea  in 
bar  ;  then  by  way  of  iulHtication,  and  as  an  inducement  to  the 
travcrfe,  fcts  up  fjme  fads  dircdlj'  repugnant  to  certain  fafts 
which  he  has  not  coufefied,  and  then  clofcs  with  a  travcrfe  of  the 
fa£cs  which  he  conttfts.  Whenever  a  pcrfon  y'ropofes  fuch  a  plea, 
he  iTiay  as  well  plead  the  gneral  ifliie,  for  he  niuft  traverfe  ftich 
material  parts  of  thp  declaration,  as  will  deftroy  the  aflion,  or  it 
will  l>e  immaterial  ;  and  he  can  take  ad\'antage  cf  every  matter 
tinder  the  general  i(7'ae,  as  well  as  he  can  under  fuch  traverfe  of 
any  part  of  tiie  declaration. 

a  It  has  been  laid  down  as  a  general  ruk;  that  nothing  can  be  an 
inducement  to  a  traverfe,  but    wJiat  is  iravcrfable  :  but  it  appears 
to  rae,  that  the  matter  of  inducement  is  of  no  confcquence,  and  can 
never  be  traverfcd  :  for  whenever  3  fav5l  that  is  well  pleaded,  fo 
^s  to  be  travcrfeble,  I;nottravcrfcd,  it  is  conceded  to  Ue  true  :  and 
when  the  iiliie  is  tried^  the  fafts  that  are  traverfed  are  to  be  proved 
aiid  not  the  inducement  to  the  tra\  erfe.     It  is  inconfiftcnt  to  fvip- 
pofe  that  the  inducement  to  a  trav<;rfe  muft  contain  facts  that  are 
traverfaWc,  when  it   is  conceded  that   the  party  traverfing  does 
not  rely  upon  the  induccmcrrt,  but  upon  the  traverfe.     The  parties 
cannot  demarto  an  induc.cment  for  its  infjfliciency,  becaufe  if  tiic 
traverfe  be  taken  to  a  material  point,  4t  is  good.     Nor  can  they  tra- 
verfe the  inducement,  becaufe  that  would  be  a  traverfe  upon  a  tra- 
verfe.    In  all  inflances  M'her.e   the  traverfe  is  properly  taken,  the 
oppofite  party  mud  aihrm  over  the  fame  facls.     If  we  cantiot  de- 
imu-  to  nor  traverfe  an  inducement,  it  is  clear  that  it  has  no  legal  ef- 
fect,  and  jf  the  party  is  bound  to  afiirm  over  a  material  fad  when 
traverfed,  it  is  certain  that  he  does  not  aduiit  the  truth  of  the  fads 
dated  in  the  inducement.     Upon  thcfe  principles,  I  confider  the  in- 
ducement to  a  traverfe,  as  mere  foi-m  for  tlic  purpofe  of  introduc- 
ing the  traverfe  ilfclf,    and  whene\'er  a  pai'iy  intends  to  deny  a  fad 
rniterisi,  he  may  as  v^ell  do  it  by  a  tiavei-fe  without  as  wlrh  an 
iitducement. 

I  fiiall  now  explain  the  grticr  d  prii;cipl.es  refpeciing  traverfe. 

i  Whenever  a  matter  is  eNprcfsIy  pleaded  in  the  :;irlTmiati\e,  andls 

exprefsly 
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cxprefsly  negated  by  the  other  party,  a  traverfe  is  unnecefTary,  be- 
caufe  a  fufficient  ifliic  is  joined  :  but  tliis  mufl:  be  underRood  not 
where  there  is  a  mere  contradiction  ; — there  muft  be  an  apt  ifTue 
upon  tlie  affirmative  and  negctive  :  for  where  the  death  of  a  man 
s  alledged  by  one,  and  his  life  by  the  other  party,  the  there  be  an 
exprefs  contradiction,  yet  no  ifliie  is  formed,  and  therefore  there 
muft  be  a  traverfe.  "  In  all  cafes  wherever  there  is  a  matter  alled- 
ged by  the  defendant,  which  is  diredly  contrary  to  the  matter  fet 
forth  in  the  declaration,  there  muft  be  a  traverfe  of  tlic  matter  fet 
forth  in  the  declaration. 

The  fame  rule  applies  to  replications  and  rejuioders  ;  tho  it  is 
fiid,  that  the  other  party  may  wave  the  advantage,  or  demur.  If 
the  defendant  pleads  atendry,  the  plaintiff  may  reply  fome  repug- 
nant faft,  and  traverfe  the  tendry.  Indeed  the  only  real  ufe 
and  neceftity  thei'e  is  for  a  traverfe,  is  to  deny  the  fafts  ftated  in 
pleas  and  replications  :  for  if  the  defendant  means  to  deny  any 
part  ofthe  declaration,  he  may  plead  the  general  iftue — if  he  means 
tb  avoid  it  by  fome  fpecial  matter,  then  that  muft  be  pleaded.  If 
the  plain  tilf  contefts  the  truth  ofthe  matter  pleaded  in  avoidance, 
lie  has  no  way  to  do  it,  but  by  a  traverfe  in  his  replication,  b  A  tra- 
verfe muft  be  taken  to  fome  material  point  alledged  by  the  adverfe 
party,  and  if  found  for  him  that  takes  it,  abfolutely  deftroys  the 
adverfe  party's  right ;  bv  fhewing  that  he  hath  none  in  manner  and 
form,  as  has  been  alledged. 

c  It  is  laid  down  as  a  general  rule,  that  there  cannot  be  a  tra- 
verfe upon  a  traverfe  :  becaufe  in  all  the  phadings  when  a  traverfe  Is 
taken  to  a  material  point,  the  ifiiie  is  clofed,  and  therefore  there  can- 
not be  a  traverfe  upon  a  traverfe.  If  the  traverfe  be  to  the  declara- 
tion, it  deftroys  the  right  ofaclion  ;  if  to  the  bar,  Vv'hat  was  faid  in 
iavoidance,  and  foon  ;  and  confequently  afubfeqnent  traverfe  would 
be  Infignificant ;  becaufe  when  a  material  traverfe  is  taken,  the  reft 
ftands  conftfted  :  for  it  is  a  rule  that  whatever  is  traverfable,  and 
»ot  traverfed,  is  admitted. 

'  It  is  a  rule  that  regularly,  whenever  a  traverfe  is  taken  apt 
and  material  to  the  plaintiff  's  title,  the  plaintirF  is  bound  to  it,  and 
cannot  force  the  defendant  to  accept  another  traverfe  tendered  by 
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him.     The  parties  cannot  confefs  and  avoid,  and  thentravcrfe  the 
famefaft  ;  for  it  is  inconfiftent  to  admit  a  confeffion  and  denial  of 
the  fame  fad  in   the  fame  plea.     Therefore  when  the  defendant 
pleads  a  rclcafe  from  a  bond,  he  cannot  be  admitted  to  deny  the 
•execution  of  it. 

a  The  traverfe  is  regularly  to  be  taken  to  the  moH.  material  point 
aliedged  by  the  other  part)',  and  noc  to  be  multifarious,  but  to  a  {in- 
gle point :  but  tho  the  ifliie  muft  be  taken  en  a  fmgle  point,  it  is  not 
nece'Iary  that  this  finglc  point  confifl  of  a  iingle  faft.  When  either 
party  takes  a  traverfe,  he  doles  with  a  verification,  thts  hi  is  ready 
to  verify,  and  prays  judgment  :  and  the  other  party  muft  affirm 
over  the  fat^is  traverfed,  and  tender  an  ifliie^  and  thereof  puts  hinifelf 
iin  the  country. 

4.  Of  the  R.eplication,  Rejoinder,  and  Sm-rejoinder.  TIic  re- 
plication is  an  anfwermade  by  the  plaintiiF  to  the  plea  of  the  de- 
fendant. If  he  denies  the  fafts,  he  will  traverfe  tlicm.  If  the  de- 
fendant has  traverfed  any  material  point  in  the  declaration,  he 
vnll  affirm  it  over  in  the  replication.  If  the  facls  fet  up  in  the  plea 
are  fuch  that  the  plaintiiF  can  avoid  them,  he  may  reply  any  (pe- 
cial  matter  byway  of  avoidance.  If  the  defendant  pleads  a  tendry, 
the  plaintiiF  may  confefs  and  reply  in  avoidance,  a  fpecial  demand, 
fiibfequent  to  the  tendry. 

The  rejoinder  is  the  anfwer  of  the  defendant  to  the  replication  of 
the  plaintiiF.  If  the  replication  contains  a  traverfe,  the  rejoinder 
affirms  thefacLs — If  it  contain  fome  ipecial  matter  by  way  of  avoid- 
aace,  the  defendant  may  in  liis  rejoinder  traverfe  it,  or  he  may 
alledgc  any  fpecial  matter  by  way  of  avoidance,  that  is  not  incon- 
fiftent  with  his  plea.  As  where  there  is  a  plea  of  tendry,  a  replica- 
tion of  a  fubfequent  demand  and  refiifal — the  rejoinder  may  avoid 
fuch  demand  by  alledging  an  offer  to  pay  the  money  demanded. 
The  farrejoinder  is  an  anfwer  by  the  plaintiiF  to  the  rejoinder  of  the. 
jieiendant,  and  may  contain  a  traverfe  or  affirmance  as  the  cafe 
anriy  require. 

There  is  alfo  a  rebutter,  and  a  fiirrebuttcr,  to  which  however 
th*j  pleadings  are  rarely  extended. 

in 
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In  any  fl;ag<"  of  the  pleadings, where  either  of  the  parties  advance 
a  new  matter,  lie  avers  it  to  be  true,  ^'  and  this  he  is  readj  to  verify  ,-" 
T/hich  is  the  ufual  way  of  clofing  an  Inducement  to  a  tmverfe  where 
either  party  traverfes,  he  clofes  by  praying  judgment,  and  t)ie  par- 
ty affirming  the  facts  traverfed,  tenders  the  iffiie  ;  but  by  the  En- 
glifh  praftice,  the  party  traverfing  offers  the  ifliie,  and  this  is  the 
preferable  method  :  for  where  any  poait  tliat  has  been  alled?ed  is 
traverfed,  there  need  be  no  affirmance,  for  there  is  an  exprcfs  af- 
firmation and  denial,  which  completely  forms  the  ifiiie.  a  But  if  ei- 
ther fide  pler.d  a  fpcciai  negative  plea,  not  traverfing  any  thing  be- 
fore allcdgf  d,  but  difclofing  ibme  new  negative  matter,  as  where  the 
luit  is  upon  a  bond  conditioned  to  perform  an  award,  and  the  de- 
fendant pleads  that  no  award  was  made,  he  tenders  no  ifliic  upon 
the  plea,  becaufe  it  does  not  appear  whether  the  faft  will  be  dif- 
puted,  the  plaintiff  not  having  yet  pleaded  an  award.  If  the  plain- 
tiff replies  a  fpecific  award,  then  the  defendant  may  traverfe  it, 
the  plaintiff  aiiirm  it,  and  an  ifliie  will  be  clofcd. 

5.  Of  immaterial  and  informal  Iflues.  ^  An  immaterial  ifTae 
is  where,  what  is  materially  alledged  in  the  pleadings  is  not  traver- 
fed, but  an  iiiiie  is  taken  on  fuch  point  as  is  not  material,  and  will  not 
determine  the  merits  of  the  caufe.  c  In  debt  on  a  bond,  condition- 
ed for  the  payment  of  fixty  pounds  on  the  25th  day  of  June,  the  de- 
fendant pleads  payment  on  the  20th  day  of  June,  according  to  the 
condition,  on  which  ifliie  is  joined,  and  a  verdift  that  the  defend- 
ant did  not  pay  on  the  20th  day  of  June,  but  the  plaintiff  fiiall  not 
have  judgment,  for  the  ifliie  was  different  from  the  condition  of  the 
bond,  and  the  defendant  might  have  paid  on  the  25th  day,  it  was 
therefore  immaterial  whether  he  paid  it  on  the  20tb,  and  of  courfc 
tlie  ifliae  was  immaterial. 

A  verdict  cannot  help  an  immaterial  ifliie,  becaufe  what  is  alledg- 
ed in  the  pleadings,  is  not  put  in  ifiiie,  or  if  it  be  it  is  not  decifive  be- 
tween the  parties,  and  therefore,  there  can  be  no  foundation 
for  a  judg-.nent.  d  Where  the  ]>arties  put  an  immaterial  ifliie 
to  the  court,  let  the  proof  be  as  it  may,  they  will  decide  the  ifliie 
to  be  immaterial,  and  inftead  of  ordering  a  repleader,  they  will 
render  judgment  upon  the  fafts  which  (land  confciled  in  the  plead- 
ings,by  the  parties  having  taken  an  immaterial  iiliie.  An 
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An  informal  ifliie  is  where  the  traverfe  is  not  taken  in  the  rig-ht 

CI? 

manner  :  bat  this  ihall  be  aided  by  vcrdid,  becaufe  the  material 
fatisare  found,  and  the  court  can  render  judgment.  In  au  aftion 
of  covenant,  the  plaintift'  affigns  a  breach  that  the  defendant  was 
iiot  feized  in  fee,  and  fo  had  broken  his  covenant.  The  defend- 
ant pleaded  that  he  had  not  broken  liis  covenant  :  on  which,  ifiuc 
was  joined,  and  verdict  for  the  plaintiff.  This  is  an  inform?.!  ifliie, 
but  the  breakina;  of  the  covenant  is  found,  and  therefore  jrnt'gment 
iliall  be  rendered  for  the  plaintiif. 

6.  Of  Departure  in  Pleading,  g  A  departure  in  pleading  is, 
when  tlic  fecond  plea  contains  matter  not  parfuant  to  the  former, 
and  which  does  not  fortify  the  fone  ;  as  where  the  rejoinder 
contains  matter  repugnant  to  the  bar,  and  does  tiot  fortify  tlie. 
fame,  it  is  a  departure.  The  replication  fhould  fupport  the  de- 
claration, and  the  rejoinder  fapport  tlie  plea,  without  departing 
from  the  fa>5ls  flated  in  them.  As  in  tiie  cafe  of  pleading,  no 
award  in  aflion  of  debt,  upon  an  abitration  bond,  to  which 
the  plaintiff  replies,  fetting  forth  an  award,  the  defendant  can- 
not rejoin,  that  he  h,as  performed  the  award  ;  for  this  would  be 
an  entire  departure  from  the  original  plea,  which  alledged 
that  no  fuch  award  was  made  ;  he  muft  therefore  traverfe  the 
award,  or  demur  to  it  for  inRifficiency.  h  But  where  a  man 
ihews  any  thing  which  he  could  not  have  ftiewn  at  firft,  it  (hall 
never  be  reckoned  a  departure.  So  where  lie  fortifies  his  plea  ia 
the  fame  manner  that  he  pleaded  it ;  but  if  he  fortifies  in  a  diifcr- 
ent  manner  it  will  be  a  departure,  t  As  if  one  pleads  aflaiate,  the  -' 
other  fays  it  is  repealed,  he  may  reply  that  it  is  revived  by  anoth- 
er, for  this  fortifies  the  firft  matter. 

A  Bat  if  a  man  pleads  performance  of  covenants,  the  plaintiff  re- 
plies that  he  did  not  do  fuch  an  aft  according  to  the  covenant  : 
the  defendant  fays  he  offered  to  do  it,  and  the  plaintiff  refufed  : 
this  is  a  departure  ;  for  it  is  one  thing  to  do  an  aft,  and  anothei* 
that  he  offered  to  do  it  and  the  other  party  rei-jfed. 

In  many  aftions,  the  plaintiff  who  has  dated  in  the  declaration 
an  iujury  in  general  terms,  may  in  his  replication,  if  the  defendant 
puts  in  an  evafive  plea,  reduce  the  general  wrong  to  greater  par- 
ticularity, and  certainty.  He  may  make  what  is  called  a  new  af- 
fignment ;  >)vhich  is  afligning  the  injury  anew,  and   in  a  manner 
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confiilent -with  his  declaration,  by  which  he  fpecificates  the  circiim- 
fiances  of  it,  fo  as  to  identify  and  afcertain  it.  As  if  the  pLiiniiff 
in  trefpafs  declares  upon  the  breach  ofhis  clofe  in  dale,  and  the  de- 
fendant in  his  plea  alledges  that  the  place  where  the  injury  isfaid 
to  have  happened,  is  a  certain  clofe  or  paftiire,  which  defcendcd  to 
him  from  his  father,  and  fo  is  his  own  freehold  ;  the  plaintiff  may 
reply  and  affign  another  clofe  in  dale,  as  the  place  of  the  injury, 
andfpecify  the  abuttals  and  boundaiies. 

7.  Cf  Duplicity  in  pleading,  a  Duplicity  in  pleading  is  t\' hen 
a  plea  contains  two  or  more  dillind  matters  to  one  and  the  fame 
thing,  and  to  which  dlRind  anfwers  are  required.  This  the  lav/ 
will  not  allow— but  the  rule  extends  only  to  pleas  to  the  adion, 
and  not  to  dilatory  pleas  ;  for  the  defendant  may  plead  feveral  dif- 
tinct  matters  in  abatement.  In  an  action  of  debt,  the  defendant 
cannot  plead  tendry  at  the  day  and  a  releafe  ;  beaufe  there  are  dif- 
tinft  matters  requiring  different  anfwers,  and  cither  are  fufficient 
to  avoid  the  aftion.  b  For  the  reafons  why  duplicity  in  pleading 
is  a  fault,  ai-e,  becaufe  the  party  is  as  efFeftually  barred  by  a  lingle 
point  as  by  a  number  ;  it  is  therefore  unneccllary  to  put  him  up- 
on litio-ating  a  number.  The  party  is  fjppofed  to  know  his  own 
ftrenoth  and  the  material  point  in  the  cafe.  Ke  ought  therefore 
to  chufe  his  ftrongc-ft  point  of  defence,  and  adhere  to  if.  For  every 
plea  ought  to  be  hmple,  entire,  connefted,  and  coniined  to  a  fmgle 
point  :  it  mufi:  never  be  entangled  with  a  variety  of  dillind  and 
independent  anfwers  to  the  fame  matter,  which  niuft  require  as  nrany 
di^erent  i-eplies>  and  introduce  a  multitude  of  illiies  upon  one  and 

*  A.  ' 

the  fame  difpute  :  which  would  often  embarrafs  the  court  and  jury 
and  o-reatly  enhance  the  expenfe   of  the  parties. 

e  Where  a  man  conftfi'es  and  avoids,  and  likewife  traverfes  the 
famepoint^,  this  is  in  the  nature  of  a  double  plea^  and  ill.  J  If  a 
man  pleads  two  things,  when  he  is  compellable  to  fliew  both,  this 
does  not  make  his  plea  double,  e  In  all  cafes  of  duplicity  in  plead- 
ing, the  party  mull  demur  fpecially  on  account  of  fuch  duplicity, 
if  he  means  to  take  advantage  of  it,  and  point  out  in  particular 
wherein  the  duplicity  confifts  ;  and  if  he  does  not  he  is  confidcred 
as  waving  any  advantage.  /  When  the  parties  plead  regularly 
without  any  informal,  or  imimterial  Iflaes,  and  are  not  g'lllty  of  a 

departure 
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departure  or  duplicity,  and  in  the  courfe  of  the  pleadings  come  to 
a  fingle  point,  which  is  exprefsly  affirmed  on  one  fide,  and  denied 
en  the  other,  they  are  then  faid  to  be  at  ifliie  :  all  their  eviileuce-, 
and  debates  are  confined  to  a  fingle  point,  which  mull  he  deier- 
mincd  by   fome  tribunal  prefcribed  by  law. 

8.  Of  Demurrer,  a  A  demurrer  is  denominated  an  ifTiie  upon 
matter  of  law.  It  confelTes  the  fads  to  be  true,  as  pleaded  by  the 
oppofite  party  ;  but  denies  that  any  injury  is  done  upon  the  con- 
ftruftion  and  operation  of  law,  arifmg  out  of  the  fa£ls,  or  where 
a  demurrer  is  taken  to  a  plea  in  bar,  it  denies  that  the  fafts  ftated 
in  the  avoidance,  are  fuflicient  to  make  out  an  excufe.  A  demur- 
rer may  be  taken  in  any  ftage  of  the  pleadings,  where  the  matter 
pleaded  is  defec^tive  in  pomt  of  form,  or  infufficient  in  fubftance.  If 
the  declaration  contain  not  fuch  allegations  of  fads,  as  conftitute 
an  injury,  a  demurrer  may  be  taken  for  infufficiency.  It  the  de- 
fendant plead  fuch  plea  as  will  not  juftlfy  him,  or  if  he  pleads 
it  in  fuch  manner  as  the  rules  of  the  law  will  not  admit,  the  plain- 
tiff may  demur  to  it,  and  the  fame  may  be  done  by  either  party  in 
any  part  of  the  pleadings.  For  the  gcnerel  rule  is,  that  whenever 
you  deny  the  fad,  yoa  muft  traverfe  :  but  when  they  are  infufficient 
in  the  law  to  fubllantiate  the  pohit  for  wliich  they  are  pleaded,  you. 
anufl  demur. 

Pleas  that  amount  to  the  general  IfTue,  that  are  informal;  or  im- 
material, and  departure,  and  duplicity  in  pleading  are  to  be  taken 
advantage  of  under  a  demurrer. 

t  A  demurrer  cannot  be  taken  to  the  fame  fact  that  is  traverfed, 
but  in  fome  cafes  the  parties  may  demur  to  part  of  the  fafts  ftated 
in  the  declaration,  or  plea,  and  traverfe  the  reft.  So  that  there 
may  be  two  independent  iflues  :  a  demurrer,  which  is  an  idiae  in 
law  determinable  by  the  court :  and  an  iffue  in  faft,  determinable 
by  the  jury  :  but  this  muft  be  underftcod  as  relative  to  diftinft  parts 
of  tlAe  fame  declaration,  or  plea.  In  which  cafes,  it  is  the  ordinary 
practice  of  the  court  to  try  the  demurrer  firft,  but  they  ha\  e  a  dil- 
cretionary  power  to  try  the  ifliie  in  fe£t  firft.  But  the  party  may 
2iot   demur  to  the  Cimc  foft  that  he   traverfcs,  nor   demur  a;^ 
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pleaJ  to  iffue  to  the  fame  declaration,   yet  ^vhcn  there  are  fe\  crcl 
counts,  he  may  demur  to  one  and  plead  to  another. 

a  It  is  a  general  and  uncontefted  rule  that  a  demurrer  admits  all 
fa(Els  that  are  fufiiciently  pleaded.  ^  \^"here  a  judgment  is  rendered 
upon  demurrer  it  is  as  concluiive  and  as  binding  as  where  judg- 
ment is  rendered  on  a  verditl.  Where  the  pleadings  terminate  in 
a  demurrer  the  court  'will  go  back  to  the  firft  defed,  to  render 
jadgment,  for  they  have  a  right  to  look  through  the  whole  plead- 
ings, and  he  who  iirft  pleads  irJufticient  matter  muft  fail  in  his 
action.  Thus  if  an  infufficient,  or  defeclive  plea  in  bar  is  giMn, 
and  a  demurrer  taken  ;  ytt  if  the  declaration  be  infufhcient,  the 
court  may  judge  fuch  plea  to  be  fufiicient,  for  tho  defective  in  itfelf, 
yet  is  a  fufficient  anfwer  to  an  infufficient  declaration  :  and  fo  in 
every  other   (lage  of  the  pleadings. 

e  A  demurrer  is  faidto  be  general  or  fpecial  :  general  where  na 
particulrx  caufe  is  alledged,  fpecial  where  the  particular  thing  ob- 
jcdled  to,  is  pointed  out  and  infiHred  upon  as  the  caufe  of  the  de- 
murrer. A  general  demurrer  confefies  all  facfts  well  pleaded,  and 
under  a  fpecial  demurrer  the  party  can' take  no  advantage  of  any  oth- 
er matter  of  form  than  what  is  expfeffed  in  the  demurrer  :  but  he 
may  of  any  other  matter  of  fubftance.  d  The  eftabliflied  diRinfti- 
on  is  that  matters  offubflance,  that  is,  the  omiffion  of  fuch  material 
tjiino-s  as  are  neccflary  to  fliew  a  right  in  ihe  plaintiff,  or  material 
for  the  defendant  in.  his  plea,  may  be  taken  advantage  of  on  a  gene- 
ral demurrer  :  but  matters  of  form  muft  be  fpecially  alledged  ancl 
EiTigned  as  caufes  of  demurrer  ;  for  two  things  are  required  in  plead- 
ino-,  that  the  matter  be  fufFicient,  and  that  it  be  deduced  and  ex- 
pi-elTed  according  to  the  forms,  of  law. 

The  courts  in  this  ftate  have  adjudgctl,  that  duplicity  in  plead- 
in^  can  be  taken  ad\antage  of  only  under  a  fpecial  dcmuner  :  but 
in  other  refpci'cs,  I  believe  they  have  not  rigidly  adlicred  to  the 
prinffipl'eH  of  conmion  law. 

It  is  declared  by  ftatute,  that  no  defendant  fhall  be  admitted  to 
dc-aiur  to  a  declaration,  after  he  has  pbaded  to  ifliie,  and  a  judg- 
UK-nt  l)as  been  rendered  thereon  by  any  court.     It  is  a  rule  that 

V  ha^  is  apparent  to  the  court  and  appears  from  ncccfiary  implica-- 
^  '  tioa 

a  Co    Lit.  71  f>4  Cac,  AUr.  Ts^.         c  Co.  Lit.    7Z:     4   Bac.  Alti, 
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tion  in  the  record  need  not  be  averred.  That  every  man's  plea  fliall 
be  taken  mofl;  ftrcJngly  againlt  hiinlelt  ;  tor  every  body  is  fuppofetl 
to  make  the  beft  of  his  own  cafe.  That  what  the  parties  have  a- 
greed  in  pleading  iliali  be  admitted,  tho  the  jury  find  othenvife. 
That  wheu  a  man  would  recover  a  thing  from  another,  it  is  not 
enoiiMifur  him  to  deftroy  foch  perfon's  title,  but  |ie  mufl:  prov^^his 
own  -to  be  good  and  legal  :  for  in  eq^ual  light,  the  bell  is  the 
eondition  of  the  pclTeflbr. 

9.  Of  altering  and  amending  Pleas,  a  The  ftatute  law  has  made 
provifion  that  whenever  any  party  fuppofes  that  he  has  miiled 
his  plea,  whether  the  general  ifiiie  or  fpecial  pica,  which  would 
have  faved  him  in  his  jull  caufe,  he  fiiall  have  liberty  to  alter  his 
plea  and  tlie  oppoiite  party  fhall  have  a  reafonable  time  ailigncd 
him  for  making  anfwcr  thereunto  ;  and  if  the  new  plea  be  found 
infufficient,  for  the  juftifying  hhn  that  made  it,  reafonable  fatisfac- 
tion  fliali  be  awarded  by  the  eourt before  v^hich  the  trial  is,  to  the 
other  party  for  the  greater  delay,  which  is  made  thereby  ;  accord- 
ing to  the  intereft  of  money,  rent  of  lands,  or  iniprovenicnt  of 
any  other  thing  recovered  by  the  fait. 

This  ftatute  feems  to  be  peremptory  that  the  defendant  when 
he  fuppofes  he  has  milled  his  plea  fliall  have  the  liberty  to  alter 
the  fame,  and  it  leaves  but  little  difcretionary  power  with  ths 
court.  Bat  courts  have  ufaally  exerciled  a  diicretion  in  denying 
p.berty  to  alter  pleas,  where  it  appeared  to  be  calculated  to  delay, 
or  evade  jtiflice  :  where  it  ap]x;ars  tliat  the  party  thinks  that  he 
has  milled  his  plea,  and  moves  for  liberty  to  alter  with  a  view  as 
he  conceives,  to  have  a  fair  trial  of  his  caufe,  a  court  may  not  deny 
him  liberty.  Inftances  have  happened  where  this  liberty  has  been 
granted  after  a  trial  to  the  jury  had  commenced.  In  an  action 
on  note  the  defendant  pleaded  that  he  did  not  ailume  and  promife, 
and  offered  to  give  full  payment  in  evidence  to  the  jury,  wliich  be- 
ing reRifed  by  the  court,  he  moved  for  liberty  to  alter  his  plea  to 
full  payment,  which  was  granted  by  the  court  :  becaule  it  came 
within  the  ftatute,  which  h;.d  liraiicd  no  time,  and  becaule  it 
anight  prevent  the  nccefiity  of  an  application  for  a  new  trial.  Af- 
ter a  demurrer  ha;5  been  argu-ed,  the  couxi:  hue  futfcred  the  plea 
io  be  -altered.  •'  Great 
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Great  inconveniences  were  experienced  in  the  admlniilration  Of 
juftice,  for  want  of  a  ftatute  to  authorife  amendments  in  legal  pro- 
ceedings and  efpecially  of  declarations.  As  we  had  admitted  the 
praftice  of  ifliung  the  writ  and  declaration  at  the  fame  time  it 
frequently  occurred  in  the  hurry  of  bufinefs,  that  declarations  were 
drawn  fo  defedlive  as  to  be  ill  on  demurrer.  The  confequencc  was 
that  the  parties  were  frequently  delayed  in  their  caufes  and  fubjeel- 
ed  to  the  expenfe  of  commencing  new  faits  for  feme  trifling  defect 
«r  informality  In  the  declaration,  becaufe  there  was  no  ftatute  to 
euthorife  an  amendment.  Tlie  Inconveniences  refulting  from  thia 
ijefedl  in  our  legal  fyftem  gave  birth  to  a  ftatute  authorlfiag  amend- 
ments in  proceedings  at  law  and  in  equity, —  «  which  enacls, 
that  the  feveral  courts  of  law,  and  equity  in  any  acllon,  may  at  any 
"tune  permit  the  parties  refpeillvely  to  amend  any  defects,  miftalces 
or  informality,  in  the  writ,  declaration,  pleadings,  or  other  parts 
of  the  record  in  civil  caufes,  pending  before  them,  on  the  payment 
of  lawful  cofls  to  the  other  party  ;  at  t'le  difcretlon  of  the  court 
In  Avhich  the  fame  fnali  be  pending  ;  and  in  cafe  of  any  amendment 
of  the  declaration,  the  court  fliall  grant  the  defendant  a  reafonabk 
time  ro  make  anfwer  thereto. 


w, 
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HEN  the  pleadings  terminate  in  an  ifliie  of  law,  it  is  the 
province  of  the  judges  to  deckle  it.  Thus  all  demurrers  to  decla- 
rations, or  any  part  of  the  pleadings,  which  bring  up  a  queftlon 
of  law  to  be  determined  upon  the  fatts  conceded  to  by  the  parties, 
belong  to  the  judges  to  decide  without  the  intervention  of  a  jury. 
So  tlie  court  has  cognizance  of  all  motions  made  by  the  parties  ref- 
petling  bonds  for  profecation,  fpc<;ial  bail,  oyer,  pleadings — for 
the  delay,  or  trial  ofcaufes.  For  thefe  purpofes  they  may  not 
tjnly  eftablifli  general  regulations  to  facilitate  and  accelerate  juftice, 
but  they  tnay  make  fpecial  orders  refpefting  particular  cafes,  as 
^ircumftances  may  require.  They  muft  determine  when  the  plain- 
tiff ought  to  procure  bonds  for  profecution,  by  rcafon  of  his  inabi- 
Ikj'  to  pay  coft  ;  they  rhuft  determine  upon  the  fiifticiency  of  the 

w  Statutes*    47'8^ 
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pcrfon  ofFered  as  bail  5  they  tnay  divea;  the  time  in  which  oyer  fliall 
be  demaiKlcd,  and  given  ;  and  when  the  paftics  fiiall  plesd,  and 
reply.  They  luny  aflign  the  time  when  cr.ufes  (hall  come  to  trials 
and  they  have  the  power  to  delay  them  for  dich  time,  darltig  th* 
term,  and  from  term  to  tenn,  as  occafion  fnall  require.  In  refpeft 
to  this  branch  of  their  jm-ifdiaion,  it  is  impoiTiblc  to  lay  down  any 
general  rules,  for  their  power  Is  bounded  only  by  difcretion,  and 
this  muft  be  guided  by  the  circumftances  of  particular  cafes.  With 
regard  to  the  delay  of caufes,  it  maybe  obftrved,  that  it  ought 
only  to  be  admitted,  when  it  appears  that  fabitantial  jufcice  cannot 
be  done,  for  want  of  due  preparation  within  the  power  qf  the  re- 
quelling  party  to  make,  and  that  he  is  not  faulty  becaufe  fuch  pre- 
paration has  not  been  made  :  bat  for  frivolous  excnfes,  or  where 
it  appears  to  be  the  defign  of  a  party  to  procure  unneceilary  delays, 
courts  fhould  be  cautious  about  indulging  them,  and  haften  the  trial 
with  all  the  expedition  confident  with  faimefs  and  juftice. 

Motion  for  the  delay  of  caufes  frequently  arife  from  the  abfence 
of  material  witnefles.  In  this  refpeft,  difficulties  fometimes  arife 
about  afcertaining  the  faft.  Our  courts  have  never  adopted  the 
praftice  of  admitting  the  affidavits  of  the  party  in  foch  cafes.  The 
confeqneiTce  is,  that  where  other  proof  cannot  be  obtained,  which 
will  rarely  happen,  there  can  be  no  evidence,  but  the  fuggeftion, 
and  affertion  of  the  party  hirafelf.  In  refpecl  of  the  bare  fuggeftion 
of  the  party,  there  is  this  inconvenience,  that  not  being  fworn  to, 
courts  cannot  tell  hov/  far  they  may  rely  upon  it.  If  the  fijggcRinn 
or  the  affertion  of  the  party  is  not  to  be  confidered  as  evidence, 
there  will  be  many  inftances  in  which  he  may  fuftain  great  injuftice, 
becaufe  the  faft  refts  folely  in  his  knowledge  :  and  if  they  are  re- 
garded in  all  cafes,  then  it  gives  a  fair  opportianity  to  impofe  upon 
and  deceive  the  court,  by  mifreprefentation,  as  there  is  no  oath  re- 
<juired  to  check  fuch  a  praftice.  It  would  therefore  be  advifable  to 
adopt  the  pradlice  of  the  courts  of  the  United  States,  to  require  tiie 
affidavit  of  the  parties  to  the  truth  of  the  fads,  on  which  mol'ioua 
for  a  delay  are  grounded. 

When  an  ifliie  upon  a  matter  of  faft  is  regularly  clofod,  it  fliall 

&e  tried  by  a  jury  ;  unlefs  the  parties  fliali  confcnt,  and  agree  xh.AX 

it 
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it  be  tried  by  the  court  ;  which  they  are  impowcred  by  law  to  do  ; 
and  then  the  court  fh.ill  proceed  to  try  the  cafe  in  tlic  fame  man- 
ner, and  upon  the  fume  principles,  as  a  jury,  and  render  iud<rment 
accordine,ly  :  This  innovation  was  introduced  in  the  revifiun  of  our 
ftatate  law  in  the  year,  1734,  and  is  a  very  valuable,  and  import- 
ant improvement.     It  is  a  confiderable  faving  of  expence. 

There  are  many  cafes  dependent  on  principles  of  law,  which 
can  be  determined  with  much  more  propriety  by  tlie  court,  than 
by  a  jury  ;  and  by  pvuting  the  ifliie  to  the  court,  the  points  of  law 
may  be  fairly  fettled,  without  obliging  the  parties  to  go  thro  the 
labyrinth  of  fpeclal  pleadings,  for  thepurpofe  of  bringing  the  que- 
flion  of  law,  to  be  decided  by  the  court.  The  parties  have  their 
election,  and  both  mud  agree  to  try  the  ifliie  by  the  court,  fo  that 
no  inan  can  be  compelled  to  give  up  his  right  to  trial  by  jury  :  but, 
he  may  alient  to  a  trial  by  a  diiterent  tribunal. 

When  an  ifliie  upon  a  m.atter  of  fact  is  to  be  tried,  and  bclh  par- 
ties do  not  agree  to  put  it  to  the  judges,  it  raufl:  of  courfe  be  tried 
by  a  jury  of  twelve  men  of  the  county. 

It  is  not  my  defign  to  enter  into  a  laborious  refearch  concerning 
the  origin  and  antitpiity  of  trial  by  jury,  nor  to  launch  into  the 
wide  ocean  of  encomium  upon  this  excellent  and  venerable  infti- 
tution.  It  will  be  but  a  repetition  of  obfervations,  upon  a  topic, 
already  worn  thread-bare  by  the  numerous  writers  who  have  han- 
dled it,  in  a  manner  correl'pondent  to  it's  dignity  and  importance. 
It  is  fuflicient  to  remark,  that  in  this  country  the  inftitution  is  co- 
e\A  with  our  government,  that  it  is  one  of  themoft  valuable  pri- 
vileges that  can  be  enjoyed  in  civil  fociety,  and  eflcntial  tothepre- 
fervation  of  civil  liberty.  W'-'di  thefe  preliminary  obfervations,  I 
proceed  to  give  an  account  of  the  mode  of  impanelling  a  jury,  and 
of  the  mode  of  trial  by  jury, 

a  Itisenaded  by  the  ftatute  for  providing  and  regulating  jurors 

in  civil  actions,  that  the  civil  authority,  fele(it-men,conftables,  and 

grand  jurors  in  the  fevcral  towns,  fliall  upon  penalty  of  fifty  fliil- 

lings,  meet  fouie  limc  in  the  mouth  of  January,  and  chufe  to  ferve 

as  jurors,  fuch  number  of  able  and  judicious  freeholdtrs,  as  the  ft:;' 

tute 
a  SiatuttJ,   Io3. 
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h;i-!te  fpecifies,  having  a  freehold  cftate  rated  in  the  lift  at  fifiy  fiiil- 
lin^s  or  more.  That  their  names  fliall  be  Nvritten  by  the  town- 
clerk,  and  put  into  and  locked  in  a  box,  provided  for  that  pnrpofe, 
and  kept  in  tlic  hands  of  the  town-clerk  :  that  fonie  convenient  time 
before  the  fitting  of  the  fuperior  and  county  covn't?;,  their  clerks 
fliiill  idiie  warrants  direfted  to  either  of  the  conftablcs,  of  fuch  nun- 
ber  of  the  feveral  towns  in  the  county,  as  may  be  neceflary,  ccm- 
jftandinfTthem  to  fummon  a  fufficient  number  of  freeholders  toferve 
as  jurors  at  fuch  court  :  the  jurors  for  the  fuperior  court  to  attend, 
at  twelve  o'clock  of  the  firfc  day,  and  for  the  county  court  on  the 
third  day  of  the  fefHon. 

The  conftable  receiving  fucli  warrant,  fiiail  in  thiC  prefence  cf 
the  town-clerk,  or  in  his  abfence  cf  one  of  the  feleft-men,  draw  out 
of  the  box  the  number  he  is  directed  to  fimmon,  without  firfl  fee- 
ing their  names,  and  then  fhall  fummon  the  perfons  whofe  names 
are  drawn  ;  but  if  any  are  abfent  or  fick,  or  unavoidably  hindred 
from  attending  court,  their  names  may  be  returned,  and  new  ones 
drawn,  and  the  perfons  funmioned.  The  conftables  mud  make 
timely  return  of  their  warrants,  upon  penalty  of  thirty  fljillings, 
and  jurors  nmfi;  appear  upon  penalty  of  tenfliillings. 

When  it  happens  thata  fuilicient  number  of  jurors  do  not  appenr, 
or  if  by  reafon  of  challenges,  or  other  caufe,  there  be  not  afuffici-, 
ent  number  to  make  up  a  panel,  the  court  ihall  order  the  fame  to  bs 
filled  up  of  theby-flanders,  de  taiibus  circumftantibus,  or  for  want 
thereof  of  any  good  and  lawful  freeholders  of  the  county,  whofcr 
names  fhall  be  returned  by  the  flierifF,  and  when  th.c  JflieriiF  i",  a 
party  in  the  caufe,  or  related  to  either  of  the  parties,  by  the  con- 
Ilabl?.  orfdch  officer,  as  the  court  fliall  appoint.  This  mode  Is  c?:- 
cellcntly  well  calculated  to  obtain  an  impartial,  and  reputable  jury, 
an. I  precludes  the  poilibility  of  the  dangerous  practice  of  packing 
a  jury. 

When  jurors  are  thus  returned,  and  before  they  arefworn,  the 
parties  have  right  to  make  their  challenges. 

a  There  are  three  caufe.s  for   which  jurors  may  be  challenged. 

The  want  of  Qualifications,  Crintcs.and  Partial  iry. 

I.  An 
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1.  An  alien  born,  an  infant,  or  flave  cannot  be  jurors,  nor  can 
a  pcrfon  who  has  not  a  freehold  eftate  ;  a  but  this  laft  can  not  be 
taken  advantage  of  after  verdict,  in  a  motion  in  arreft. 

2.  ^  A  juror  who  has  been  convifted  of  the  crimes  of  trcafon,  fe- 
lony, perjury,  forgery,  or  confplracy.  Or  if  he  has  received  judg- 
ment of  the  pillory,  or  any  other  infanions  corporal  punifiiment, 
may  be  cliallcnged. 

3.  f  A  juror  may  be  challenged  for  fufplcion  of  bias,  orpartiality, 
Avhich  may  be  either  a  principal  challenge,  or  a  challenge  to  the 
favor.  A  principal  challenge  is  Avhere  the  caufe  afiigned  carries 
evident  marks  of  fupicion  either  of  malice,  or  favor.  Thus  where 
the  juror  is  related  to  either  of  the  parties  within  the  ninth  degree, 
has  been  an  arbitrator  on  cither  fide,  has  an  intereft  in  the  taufe, 
where  there  is  ana&lon  depending  between  him  and  ihc  party,  has 
taken  monej'  for  the  verdict,  has  formerly  been  a  juror  in  the  fame 
cafe,  is  the  party's  mailer,  fervant,  ftcward,  or  attorney,  or  has 
publifiied  his  opirilon  upon  the  particular  cafe,  thefe  are  principal 
caufes  of  challenge,  and  if  proved^  cannot  be  over-ruled,  but  the 
juror  mull  be  difmlfied. 

It  may  be  coufidered  as  a  general  rule,  that  where  the  party 

knows  theground  of  challenge,  and  does  not  make  it,  tliat  he  waves 

it^  and  cannot  take  advantage  of  it  under  a  motion  in  aneil :  but 

if  he  was  ignorant  or  the  caufe  of  challenge,  before  the  juror  was 

fworn,  he  may  take  advantage   of  it  in  arreft.      ''  As  where  two 

of  the  jurors  before  they  were  impanelled  had  formed,  and  declared 

olnions  in  favor  of  one  of  the  parties,  wliich  \va*  unknown  to  the 

other,  the  ^uugment  was  arrefted,  becaufe  the  cafe  had  not  had  a 

fair  and  impartial  trial  :  e  but  if  fuch  opinion  appears  to  have  been 

given  under  fuch  circumflances  as  not  to  have  influenced  the  verdici-, 

it  is  no  cauie  of  arrefling  judgment.    /It  is  a  good  exception  to  a 

^uror  upon  a  challenge,  that  he  has  once  tried  the  fame  caufe  in  a 

lower  court  ;   but  as  the  party  may  receive  inf-MMnation  of  the  fa6t 

by  the  copies,  it  is  no  ground  to  arrert  judgment  aRer  vcrdift,  and 

lie  fnall  be  confideredas  waving  all  advantage,   becaufe  he  did  not 

take  the  clialknge. 

Challenges 

a  Kirb.  Rop.  tf?/r.       /- 3  B'.ack.  O.W..  .36J.       el'M.       dKiih^Kcf^  ly 
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rttHnllenges  to  the  favour,  are  founded  merely  upon  probable 
tircumitances  offufpicion  :  as  particular  friendfiiip,  or  emnky  to 
either  of  the  parties  :  and  where  the  court  has  reafon  to  think 
that  there  is  fuch  a  bks,  or  prejudice  upon  the  tnind  of  the  juror,  as 
renders  it  probable  that  thfere  \vill  not  be  a  candid  and  fair  trial, 
they  have  a  difcretionary  power  to  difmifs  a  juror  :  but  they  ought 
not  to  indul<ve  the  uiireafonable  and  groundleis  fufpicioiis  of  the  par- 
ties, b  An  exception  to  a  juror  founded  on  a  clnllenge  to  th.e  tli- 
Vor,  can  not  be  talcen  uijder  a  motion  in  arreft.  All  i;hal)cnges  of 
jurors  are  decided  by  the  court. 

After  the  jury  are  ycf  ilarly  mipanclled  and  fworn,  the  declara- 
tion aud  pleadings  are  read  to  them.  The  council  on  each  hdd 
frequently  Rate  the  matericd  points  on  which  they  rely,  for  tlse  pur- 
pofc  of  opening  the  cafe  to  the  jury,  and  fhortening  thetrhii.  The 
party  who  takes  the  affirmative  of  the  iHue,  and  on  whom  the  bur- 
den of  proof  lies,  proceeds  to  adduce-  his  wltneiies,  and  is  followed 
by  the  other  party. 

In  treating  of  the  feveral  kinds  of  actions,  I  h.r.e  hiatrd  nt  the 
proof  peculiar  and  necefliiry  to  each  ;  and  in  this  place  I  have  only 
to  treat  of  the  general  nature,  piincinks,  aiid  rules  of  evidence. 
Evidence  is  intended  to  furnifh  the  -ninds  of  the  triers  with  demon- 
ftration  or  conviftion  of  die  truth  of  the  facls  difpnted  by  the  parties, 
and  put  in  iliue.  As  it  is  impoHibie  from  the  cotirfe  of  things,  and 
the  imperfection  of  human  nature,  to  obtain  compleat  denionO  ration 
of  the  truth  of  fa<fts  in  all  cafes,  k  has  beeome  neceflary  to  eliiibHlh 
•certain  genei-al  rules,  and  adopt  certain  general  principles,  by 
wliich  courts  and  ji;rors  are  to  he  goven-ied,  in  forming  their  opi- 
nion with  relped  to  the  anatters  of  fa«5»:  that  come  bcfere  them  for 
•trial. 

Evidence  maybe  faid  to  be  of  two  kinds,  written,  and  unw-iit^u, 
«r  parol. 

I.     Of  written  Evidence. 

Written  evidence  confifls  of  the  records  of  die  leglilature,  oftl)';; 
(Courts  of  law,  and  eftlie  proceedings  of  all  corporations,  fach  a-; 
towns  and  focieties,  and  all  others,  where  their  votes  and  acts  ari,e 
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diret^Ved  to  be  recorded.  To  prove  records,  k  Is  not  neceflary  to 
produce  the  original  papers  on  which  they  are  entered  in  court,  bc- 
caufe  they  are  to  be  preferved  in  fome  place  for  general  benefit, 
Jind  if  removed,  would  be  expofed  to  lofs  ;  tho  the  producing  of 
the  original  record  would  be  good  evidence.  But  they  are  regu- 
larly to  be  proved  by  an  exemplification,  or  a  copy  certified,  an<J 
attefted  by  fome  proper  officer  ;  as  the  fecretary  in  cafes  of  the  re- 
cords of  tlie  legiflature  ;  the  clerks  in  courts  of  law,  and  towns 
and  focieties  :  for  thathe  law  requires  in  all  cafes  the  higheft  evi- 
dence the  nature  of  tlie  cafe  is  capable  of,  yet  as  It  would  be  very 
inconvenient  to  produce  the  original  records,  it  confiders  an  exem- 
plification to  be  proper  evidence  ;  and  vvhi^h  is  indeed  as  high  evi- 
dence as  the  record  itfelf. 

A  record  cannot  be  fabflantlated,  or  conti*adi(n;ed  by  parol  tefli- 
inony  ;  for  every  record  imports  in  itfelf  abfolute  verity,  and  no 
proof  can  be  admitted  to  contravene  it.  Therefore  where  an  Iflue. 
Is  joined  upon  "  no  fuch  record,"  the  record,  or  rather  an  exem- 
plification or  attefted  copy  is  to  be  produced,  and  this  is  to  be  the. 
only  evidence  upon  v.'hich  the  court  are  to  decide  the  faft.  a  All 
exemplifications  of  records  from  any  of  the  courts  in  any  of  the  oth- 
er States  in  the  Union,  muft  be  under  the  feal  of  the  court  from 
-whence  they  are  taken.  In  all  the  public  offices inftituied  by  law 
in  the  United  States,  as  the  departments  of  the  ti^eafiu-y,  of  date 
and  of  war,  in  all  the  public  offices  inftltuted  In  this  ftate,  as  tlac 
trcafary  and  comptroller's  office  ;  and  in  all  tlie  public  offices  inftl- 
tuted in  any  of  the  reft  of  the  United  States,  copies  of  thofe  afts,  and 
proceedings,  of  which  regular  entries  are  made  in  books  kept  for 
that  purpofe,  certified  by  the  proper  officer,  are  evidence  in  courts 
of  law. 

Written  evidence  alfo  coniifts  of  the  private  contrad 3  of  parties 
which  they  have  reduced  to  writing. 

Of  the  evidence  of  deeds,  i  The  general  rule  is,  that  where 
any  thing  Is  to  be  proved,  the  deed  itfelf  muft  be  given  in  evidence, 
and  not  a  copy  of  it ;  for  tho  coj/ies  of  records  are  allowed,  yet 
Jccds  being  only  private  cvulcncc,  not  confined  to  any  place,  ami 

in 

a  Wooclln-id^e  vs.  Grant, S'.ij^.  C  1790.         k  Oilli.E^iJ  95.     icCo-  9». 


OF  TRIAL.  255 

'in  the  cuftocly  of  the  party  they  muft  be  produced  :  for  the  law  re- 
quh-es  the  bed  evidence  of  which  the  nature  of  the  thing  is  capable, 
and  the  deed  is  much  better  evidence  than  a  copy  ;  for  any  rafare 
or  interlineation  which  might  vacate  the  deed,  mud  appear  in  the 
deed  itfelf,  tho  not  in  the  copy,  and  the  oiFering  of  copy  carries  a 
prefumption  that  the  deed  is  defedtive  :  and  as  deeds  are  in  the 
cuftodyof  the  party,  they  muft  be  produced  ;  for  a  man  cannot  make 
his  own  fault  in  lofing  a  deed,  any  part  of  his  excufe.  But:  whers 
theparty  can  prove  that  the  deed  is  burned,  loft  or  deftrcyed,  he 
will  be  excufed  from  producing  it  to  the  jury.  If  it  can  be  proved 
that  the  deed  was  in  fuch  a  houfe,  and  that  the  houfe  was  burned, 
or  that  the  deed  has  been  otherwife  deftroyed,  without  any  negleft, 
or  careleflhcfs  of  the  farty,  then  the  import  of  fuch  deed  maybe 
given  in  evidence,  and  this  will  give  reafonable  grounds  for  the  jury 
to  find  it.  In  this  ftate  the  praftice  has  been  introduced  that  the 
plaintiff  in  fuch  cafes  declares  on  his  contract — and  alledges  that 
the  writing  has  been  burned,  deftroyed,  cr  loft,  or  gone  into  the 
hands  of  the  defendant  without  any  fault  on  his  part.  If  the  de- 
fendant prayers  oyer,  he  muft  deny  the  lofs  :  and  if  tlie  plaintiff 
can  prove  it,  he  will  not  be  bound  to  produce  the  writing,  other- 
wifJi  he  muft,  or  be  non-fuited.  When  the  cafe  com.es  on  trial,  he 
muft  prove  tiie  lofs,  or  deftrufcion  of  the  writing  without  fault, 
and  then  he  will  be  admitted  to  give  in  evidence  a  copy,  properly 
proved  ;  or  he  m.ay  prove  the  contracT:,  its  contents  and  import,  by 
parol,  and  this  may  be  fufh'cient  evidence  for  a  jury  to  find  a  ver- 
iVitt.     This  is  conformable  to  the  Englifli  practice. 

A  copy  of  a  deed  which  has  been  recorded,  will  be  good  evi- 
dence where  the  original  is  loft.  «  So  a  copy  of  a  deed  is  good  evi» 
deuce  where  the  original  is  in  the  hands  of  the  defendant ;  but  this 
copy  muft  be  proved  by  wirnefles  that  compared  it.  l>  An  authen- 
ticated copy  of  a  deed  from  the  record,  is  always  adiitifilble  evidence, 
and  its  weight  vaud  be  left  with  the  jury.  All  w"ritten  cohtracls 
whether  fealed,  or  not,  which  are  the  ground  of  an  aftion  for  thd 
recovery  of  a  debt  or  damatres,  mtift  be  laid  with  a  profert,  and  nluft 
be  produced  on  trial  in  evidence,  unlcfsburfted,  loft  crdeftrbyed,  as 

has  been  mentioned.     The  law  not  only  raqnires  the  procnAioh  of 

deeds.. 
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deed?,  and  written  contraclsin  evidertce,  but  it  alfo  rcLquivcs  proof 
c>f  their  execution,  «  excepting  in  cafes  of  deeds  of  more  than  thir- 
ty years  ftandinfr,  which  are  called  ancient,  arid  which  need  not  be 
proved,  if  they  have  been  accompcnjed  by  polle{lit)n,  unlefs  there  ap- 
pear fome  rafure  or  interlineation,  when  they  ought  to  be  proNcd. 

5iit  generally  fpeaking,  wliere  the  point  is  contcfted,  the  executi  - 
on,  and  delivery  of  all  written  contracts,  are  to  be  proved  by  parol 
leflimony.  This  may  be  proved  either  by  the  teRiniony  of  fubfcri- 
bing  witneHes  to  the  writing  ;  if  the  fiibfcribing  witneiles  are 
living,  and  can  be  had,  they  niufl:  teftify,  before  an  inferior  evi- 
dence is  adniifiible — bat  if  dead,  or  cannot  be  had,  then  the  other 
proof  may  be  introduced  ;  and  this  may  be  by- other  witneiles  who 
were  prefent  and  faw  the  party  fign  the  coutraft  ;  by  the  confefllou 
and  acknowledgment  of  the  party,  that  he  executed  the  writing,  or 
by  his  hand  -  writing  ;  for  men  are  diftingaifiied  by  tlicir  manner  q 
■writing,  and  the  fhape  of  their  letters,  as  well  as  by  their  faces  ;  and 
therefore  where  it  can  be  proved  by  witnefles,  that  know  the  wri- 
ting of  the  party,  that  the  figning  of  the  in(b-ument  is  his  writ- 
ing ;  or  where  it  appears  from  a  coinparifon  with  other  vaitings, 
j>ros'ed  to  be  made  by  the  party,  this  fhall  be  deemed  fufficient 
evidence  of  the  execution  of  the  contract,  unlefs  it  can  be  difproved 
by  tlie  party  himfejf. 

It  is  a  general  rule  of  law  that  all  contra-.^s  f educed  to  writing 
ftre  to  be  conftrued  according  to  tlie  intention  of  the  parties  appa- 
rent ^Ti  the  face  of  them,  and  that  no  parol  teftimorty  can  be  ad- 
mitted to  contraditl,  controul,  or  vary  their  operation. 

/:S  to  rafures,  and  interlineations  in  written  contrafts,  the  ge- 
tieral  rules  are,  that  if  a  deed  be  altered  by  a  ftrangei-,  without 
conftnt  of  the  obligee  in  a  point  not  material,  this  does  not  a* old 
the  de^d  ;  but  it  is  otherwife  if  it  be  altered  by  aUrnnger  in  a  point 
material  ;  for  the  wi  nefies  cannot  prove  it  to  be  the  ad  of  the  par- 
ty that  delivered  it,  when  there  is  any  material  dilleiencc  from  the 
•fcnfe  of  the  ccmtradl ;  but  if  the  contraft  does  contain  the  fenfc  of  the 
•parlies,  tlie  witneiles  may  well  fvveax  it  to  be  their  a&. ;  for  an 
immateriai  alteration  doih  not  ch3;ngcthe  deed,  and  conletjucuiiy 
the  witnefles  -may  atteft  that  very  deed '.vithoiit  dagger  of  pcrj'uy, 
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a  But  if  the  Jeed  be  akereci  by  tlie  party  lilmfelf  in  a  point  not  ma- 
terial, it  will  avoid  the  deed  ;  for  when  the  party  himfelf  makes  any 
alteration  in  his  own  deed,  it  difcharges  the  contraft  ;  for  the  con- 
tract hath  t!ie  whole  form  from  the  words  of  the  obligor  ;  if  the 
oblig-ee  undertakes  tofnpply  it  with  new  words,  and  to  alter  thcfe 
the  party  has  fixed  upon,  this  is  according  to  the  rules  of  the  law, 
which  takes  every  man's  own  act  moft  ftrongly  againft  himfelf,  a 
new  making,  and  framing  of  the  contract,  and  for  a  man  to  contradb 
with  himfelf,  is  utterly  void  and  inefteftual.  Another  reafon  of  this 
interpretation  of  the  law,  is  to  adid  a  fandion  to  deeds  and  written 
contracts,  thatperfons  ^^ho  have  them  in  their  cuftody,  might  not 
meddle  with  them,  for  fear  of  deftroying  their  own  fecurities,  /*  If 
there  be  feveral  covenants  in  a  deed,  and  one  of  tliem  be  altered, 
it  will  deftroy  the  whole  deed.  <=  If  there  be  blanks  left  in  an  ob- 
ligation in  places  material,  and  filled  up  afterwards  by  the  aflent  of 
the  parties,  yet  the  obligation  is  void  ;  but  in  fuch,  cafes  a  redeliv- 
ery would  cure  the  defc6l.  d  But  if  any  inmiaterial  part  of  the 
contract  be  added  after  delivery,  by  the  aflent  of  the  parlies,  it 
will  not  avoid  the  deed,  for  it  is  in  efTeft  the  fame  contraci. 

II.  Of  unwritten  Evidence.  Unwritten  or  parol  evidence  is, 
where  the  witneiles  appear  in  court  perfonally,  and  teftify  orally. 
In  difcuffing  this  fubjeft,  I  fhall  confider, 

I.     Who  may    be  witnefle'S.     2.  Who  tnay  not  be  witnefTes. 

3.  The    inftances  in  which  a  party  may  tellify   in  his  own  caufc. 

4.  The  number  of  wirneHes  required  by  law.  5.  Prefumptive 
proof:  6.  Kearfay  Evidence.  7.  The  general  rules  of  Evidence. 
v..  T!;e  procefs  compelling  the  appearance  of  Witnellesy  ^.  De- 
pofttions.     10.  Demiirrer  ta  Evidence. 

I.     Wiio  may  be  witr.cfles.     AW  pcifons  tnay  be  witneiles,  (not 

hereafter  particularly  excluded)  v/ho  have  fufficient  difcretion,  and 

Toay  be  prefurned  to  have  a  juft  fenfe    of  the  nature  of  an  oath, 

and  the  obligation  it  lays  them  under  to  fpeak  the  whole  trutli. 

There  i-'  r.o  precife  age  fi-xcd  at  which  infants  may  teftify.     This 

iTiaft  depend  upon  the  cilcretion  and  capacity  of  an  infant,  when  of- 

icred  as   a  wiinefs.     Where   they   are  fo  young  as    to  render    it 

doubtful 
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doubtful,  the  court  may  examine  them  refpecling  the  nature  and  ob- 
ligation of  an  oath,  and  if  they  are  fatisficd  that  tliey  poilefs  fo 
much  difcretion  and  untlcrftanding  that  they  would  be  liable  to  be 
punifli.ed  for  perjury  in  cafeof  falfe-fwearing,  they  may  be  admit- 
ted as  witnefies.  Infants  under  tlie  age  of  nine  jcSrs  liave  b^n  al- 
lowed to  be  witneflcs. 

«  All  perfons  who  believe  iu  the  exiftence  of  a  God,  let  their 
religion  be  what  it  will,  may  be  admitted  to  be  witnefles.  An 
oath  is  a  folenm  appeal  to  the  Supreme  Being,  that  he  who  takes 
it  will  fpcak  the  truth,  and  an  imprecation  of  his  vengeance,  if  he 
fwears  falfe.  The  ufual  form  of  our  oath  is  grounded  on  no  par- 
ticular religion.  If  then  perfons  of  any  other  religion  befides  the 
chrilHan,  will  take  the  oath  in  the  common  form,  it  might  be  al- 
lowed  :  but  the  general  rule  is,  that  in  all  cafes  aliens  fhall  be 
allowed  to  take  the  oath  in  the  moft  folemn  form,  according  to  the 
laws  and  religion  of  the  country  where  they  belong.  In  England 
in  early  times,  infidels  and  Jews  were  not  allowed  to  be  witnefles, 
but  the  liberal  fpirit  of  modern  times  has  exploded  this  principle, 
I  a.id  Mahom.etans  have  been  allowed  to  be  fworn  on  the  alcoran, 
and  Gentoos,  according  to  the  moH  folemn  fonn  pra£iifed  in  their 
country. 

c  In  aftioMS  oftrefpafs  ngaind  feveral  defendants,  the  plaintiff 
may  after  ifliie  isclofed,  ftrike  out  any  of  them,  for  the  purpofe  ot 
iinproving  them  as  witnefles.  So  where  trcfpafs  is  brought  againft 
feveral,  and  on  the  trial  there  is  no  evidence  againfl;forae  of  them, 
tiiofe  agah'.ft  whom  there  is  no  evidence,  (hall  be  fworn  and  allow- 
ed to  telYuy  notwithftanditig  their  being  joined  in  the  f.iit  :  for  if 
the  plaintiff  aibitrarily  malces,  a  perfon  defendant,  to  prevent  him 
from  te(lif}ing,  he  fliall  not  prevail  by  fuch  an  artifice  :  for  if  this 
Were  allowed,  the  plaintiff  might  turn  all  the  witnefles  into  defend- 
ants and  prove  what  he  plcafed  without  contcfl:  :  and  in  fuch  cafe, 
the  defendant  admitted  to  be  a  witnefs,  does  not  fwcar  in  his  own 
juTification,  Init  in  the  juflificatl  n  of  another  with  whom  he  is  join- 
ed in  the  aftionnnncccflarily.  d  Buttbi^  rule  nvaR  be  ur.de rftood 
where  there  is  no  manner  of  evidence  ajvainflthe  defendant  offered 
r:s  a  witnefs  ;  for  if  there  be  evidence  a^ainfi;  one,  tho  net  enough 
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to  conviA  him  in  the  opinion  of  the  court,  yet  fuch  perfoii  can  be 
no  witnefs  for  the  other,  becaufe  his  guilt,  or  innocence  iriuft  wait  the 
event  of  a  vcrdift,  for  the  jury  are  the  judges  of  the  fatt  and  not 
the  conrt,  and  tlie  jury  from  their  own  knowledge  may  have  fur- 
ther light  in  tlie  faft  than  what  they  have  from  the  tcrdmony  iu 
criurt,  A  judge  may  be  a  witnefs  and  fo  m^y  a  juror  ;  but  then  a 
juror  mufc  be  called  upon  to  give  his  evidence  in  open  court,  and 
may  not  be  examined  privately  by  his  companions,  and  if  he  is, 
this  will  be  good  caufe  to  fet  afidethe  verdift  upon  amotion  in  ar- 
reft  ;  but  if  he  gives  his  opinion  founded  on  the  character  of  the 
parties  or  witnpfles  it  is  otherwife. 

2.  Who  may  not  be  witnelTes.  All  perfons  are  excluded  from 
teftifying  wlio  want  difcernment,  who  are  infamous,  v/ho  are  in- 
terefted,  and  attornies  who  are  intruded  with  the  fecrets  of  their 
clients.  , 

1.  Perfons  exchidcd  for  want  of  difcrenment,  are  infants  uu- 
-der  the  age  of  difcretion,  idiots,  and  lunatics,  excepting  dm-ing 
lucid  intervals,  and  to  fa^ts  v/hich  came  to  their  knovt'iedg  darino- 
fuch  intervals. 

2.  Perfons  may  be  excluded  from  teflifying  who  have  been 
guilty  of  crimes  and  mifdemeanors,  which  afte<?'t  their  credit  and 
render  them  infamous,  as  where  they  have  been  convicted  of  the 
«rimef,  of  high  treafon,  of  felony,  forgery,  perjury,  fubornation  of 
perjury,  confpiracy,  tlieft,  and  barratry — So  a  perfon  is  exclud- 
ed who  has  had  an  infamous  judgment,  and  has  flood  in  confcqaence 
of  it  in  the  pillory,  or  has  been  ftigmaiized  or  cropped  ;  but  the 
.crime  muft  be  fuch  as  to  render  a  man  infamous  ;  for  if  a  perfon  ba 
kt  in  the  pillory  for  a  libel,  it  will  not  difable  him  to  be  a  witnefs. 

a  It  is  not  neceflary  that  an  infamous  punifhment  be  actually 
inflifted  to  exclide  a  perfon  from  being  a  vritnefs  :  it  is  f.ii'Ticient 
that  he  is  convic^ted  of  an  infamous  crime.  ^  Jn  all  cafes,  the 
record  of  the  conviaioa  niafl  be  produced  in  court,  to  exclude  a 
perfon  from  teftifying  on  the  ground  of  his  convicl:ian  of  an  infli, 
nious  crime,  c  A  pardon  would  rtfcare  the  credit  of  witnefles  in 
all  cafes  but  a  eonviaionfor  perj-.ny  :  r»r  in  that  cafe,  this  difibility 
is  a  part  of  the  puiiifinnent.  I 'o  wimcfs  can  be  compelled  to  an- 
swer  any  queftion   that  tends   to  criminate  himfelf.  It 
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3.  It  is  a  general  rde,  that  no  pcrfon  can  be  kdmifted  as  a  wit, 
nefs  who  is  interefted  in  the  aftion,  that  is,  who  is  to  be  a  raii^cr  or 
lofer  by  the  £vcnt  of  the  lliit  ;  whether  fuch  advantage  be  dircft 
and  immediate,  or  only  confcquential.  a  The  intercft  which  a- 
mctmts  to  a  difqualificatlon,  muft  mean  the  obtaining  feme  profit 
bettering  the  witncfs's  condition  or  cftate,  not  tlie  intereft  arifinw 
from  eilabhlhing  a  higher  cliaradler,  or  exculpating  hlmlelf  from  3 
charge  of  niifconduft  or  negleft. 

The  party  v/ho  objects  to  the  admiffiou  of  a  witnefs,  becaufe  he 
is  interefled  in  the  event  of  tlxe  fuit,  may  either  fliew  it  bv  direct 
proof  or  he  may  challenge  him  upon  the  voh-dire  oath  ;  but  cannot 
pnrfue  both  thefe  methods  with  the  fame  witnefs.  If  the  voir  dire 
oath  be  adminiftered  to  fuch  perfon,  he  is  only  to  be  cjucftioncd  re- 
fpefting  his  intereft,  and  whetlier  he  Jhali  gsin  or  lofe  by  the 
event  of  the  fuit.  If  he  will  fully  anfwer  in  the  negative,  ]i^ 
muil  be  admitted  ;  but  if  on  tiial  his  intereft  fhould  become  appa- 
rent, his  teilimony  ought  not  to  be  regarded. 

It  is  a  rule  that  has  been  repeatedly  recognized  by  our  courts, 
that  where  a  witnefs  is  intercfted  in  the  queftion  to  be  tried,  he 
■cannot  be  admitted  to  teftify  in  the  fuit  on  account  of  the  bias  it 
throws  on  his  mind.  Thus  wliere  the  queftion  in  the  aftion  refpet^t- 
ed  a  fraudulent  conveyance,  a  witnefs  was  offered  who  liad  at- 
tached cftate  tiepcndent  on  the  fame  conveyance,  but  was  rejeclcd 
by  the  court  becaufe  he  was  interefted  to  prove  the  conveyance  to 
be  fraudulent,  to  recover  his  own  debt,  and  therefore  was  intereft- 
ed in  the  very  queftion  on  trial.  r)Ut  as  the  verdiiSl  could  not  liave 
been  given  in  evidence  iji  his  favour,  and  as  it  could  not  be  known 
whether  he  M'^ouldever  bring  an  a  ft  ion,  there  docs  not  fecm  to  be 
that  certainty  of  intereft  whid:  ought  to  exclude  a  witnefs. 

Indeed  in  all  cafes  where  a  perfon  is  interefted  in  the  queftion  to 
;be  decided  by  the  event  of  a  (hit,  and  not  in  the  fuit,  it  would  be  bet- 
ter that  this  (l)oiild  go  to  the  credibilty,  than  the  competency  of  the 
witnefs  ;  and  this  is  the  prevailing  dodvine  in  the  courts  of  Great 
Britain.  In  all  cafes  of  joint  trefpaflcs,  tlie  piaintift'  \w.y  im- 
prove a  joint  trefpafler  not  named  in  his  ac^tion,  to  be  a  witnefs  a- 
^aiuft  ths  Xi^  :  tho  their  convidion  will  forever  bar  an  z€t\on. 
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agi'nfl  iuch  witnefs  for  the  trefpafs.     a  A  naked  trufl  without  in- 
tereft,  does  not  exclude  a  perfon  from  being  a  witnefs. 

Generally  if  the  intereft  be  ever  fo  trifling,  provided  it  be  cer- 
tain, it  fliall  prevent  a  perfon  frcm  being  a  witnefs  :  but  where 
corporations,  as  towns,  and  focieties  at-e  concerned,  the  member-; 
are  allowed  to  teflify  from  the  neceility  of  the  cafe,  as  no  other  per- 
fon can  be  fuppofed  to  know  the  fafcs,  and  their  exclufion  woufd 
i'ender  it  impoffible  to  obtain  any  proof  ;  and  the  intereft  generally 
is  fo  trifling  as  it  refpefts  each  individual,  that  it  fcannot  be  fuppof- 
ed to  operate  upon  the  mind  with  fiifticient  influence,  to  induce 
them  to  deviate  from  the  truth,  and  commit  perjury — But  in  caieg 
bf  corporations,  agents  as  thisy  are  more  immediately  and  perfon- 
ially  concem-ed  in  the  fait,  are  hot  allowed  to  be  witneflcs. 

h  A  perfon  may  lae  admitted  voluntarily  to  te{iify  againfl  his 
intereft,  but  cannot  be  compelled.  In  all  cafes  where  a  perfon  is 
oflered  as  a  witnefs  and  it  appears  that  he  is  intereftcd,  if  he  can 
become  difinterefted  by  any  aft,  he  may  be  sdmitted.  For  this 
purpofe  he  may  difcharge  the  defendant  or  plaintiff  of  any  demand 
which  he  has,  that  is  aitecled  by  fuch  fait,  or  niay  riecelve  difcharges 
from  them  or  any  other  perfons  :  and  if  it  be  in  the  power  of  the 
iperfon  offering  the  v;itnefs,  or  of  the  witnefs  to  releafe  or  dcflroy 
his  intereft,  he  may  be  a  witnefs,  and  this  may  be  done  in  open 
court  while  the  cafe  is  on  trial,  with  the  ciiprefs  delign  to  let  him 
in  to  teftify  :  but  it  may  be  confidered  how  far  fuch  circumftances 
may  alTea  the  credit  of  the  witnefs. 

4.     c  Attdrnies  may  not  be  permitted  to  difcbver  the  fecrets  of 

their  clients,  intrufted  to  them  in  the  confidence  of  their  empl6y- 

rnents  tho  they  offer  themfelves   for  that  purpofe  ;  for  it  is  the 

privilege  of  the  client,  alid  not  of  the  attorney.     It   is  contrary 

to  the  policy  of  the  law  to  permit  any  perfon  to  betray  a  fccret 

with  which  the  law  l.as   entrufted  him.     But   there  are  cafes  in 

which  attornies   may  be  examined  :  firft,  as  to  what   they  knev/ 

before  their  retainer,  for  as  to  fuch  matters  they  are  clearly  in  tlie 

fame  fituation  with  any  other  perfon,  and  othervvife  a  party  might 

conceal  evidence  by  retaining  a  material  witnefs,  if  he  belonged 

to  the  pr-ofeffion  of  the  law.     Secondly,  to  a  faft.  in  his  own  knov.'- 

I  i  ledge 
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ledge,  without  being  counfel  or  attorney  in  the  caufe.  As  Tup- 
pofe  him  to  be  a  witnefs  to  a  deed  produced  in  the  caiife,  he  fliall 
be  examined  as  to  the  time  of  execution.  So  if  the  queftion  be 
about  a  rafure,  or  interlineation  in  a  deed,  he  might  be  examined 
to  the  queftion,  whether  he  had  ever  leen  fuch  deed  in  other  plight, 
for  that  is  a  fadt  of  his  own  knowledge  :  bat  he  ought  not  to  dif- 
cover  any  confefTions  his  client  may  have  made  to  him  on  fuch  head. 
a  iiat  the  facts  which  tlie  attorney  is  not  bound^to  difclofe  are  fuch 
communications  as  are  made  to  him  by  his  client  pending  the  fuit, 
as  in(lm£lions  to  him  in  the  conduct:  of  it,  for  if  matters  are  dif- 
clofed  to  him  after  the  end  of  the  fuit,  tho  tliey  may  refpeft  it,  he 
may  be  called  on  to  give  evidence  of  thofe.  /-  Conmiunications  how- 
ever confidential  and  under  the  promife  of  fecrccy  made  to  any 
perfons  but  attornies,  muft  be  difclofed  by  witncfles  when  under 
oath,  c  An  attorney  is  not  bound  to  produce  papers,  and  fuch  like, 
which  may  have  been  delivered  to  him  by  his  client  as  evidence  a- 
gainft  him  :  for  fuch  would  be  equally  contrary  to  the  policy  of  the 
law. 

3.  The  inftances  in  which  a  perfon  may  be  a  witnefs  in  his 
own  caufe.  It  is  a  general  rule  of  law,  that  a  man  cannot  be 
a  witnefs  in  his  own  caufe  :  in  civil  caufes,  the  rule  is  equally 
extenfive,  that  hufbandand  wife  cannot  terafy  for  each  other,  and 
this  is  the  only  relation  that  excludes  v/itnefles.  But  from  necef- 
fity,  certain  exceptions  to  the  general  rule,  that  no  man  can  be  a 
witnefs  in  his  own  caufe,  have  been  introduced^  becaufe  other  tefti- 
mony  could  not  be  obtained. 

I.     The   pai'ties  are  admitted   as  witneHes  in  adions  of  book 

debt,     2.   In  all  cafes  where  a  billof  ufury  is  filed  on  the  fecond 

day  of  the  fitting  of  the  court,  the  plaintiff  is  compellable  to  dif- 

elofe  his  knowledge  refpeding  the  fads  hi  queftion,  and  may  appeal' 

to  the  confcienceof  the  defendant.     ^.  The  ag^nt,  fadoi-,  truftee, 

attorney,  or  debtor  to  an  abfconding  debtor,  in  a    fcire  facia» 

brouglitagainft  liim  is  compellable  to  difclofe  on  oath,  and  difcover 

any  eftatein  his  hands  or  debts  that  he  owes,  that  are  the  eft:ate  of 

the  abfconding  debtojv     4.  In  cafes  of  private  allault,  the  party 

is  by  ftatute  admitted  to  his  oath  from  the  necelfity  of  the  cafe. 

5.  In 
m  MHls,  vs.  Qrifwould,  Sup,  C,  179*      If  3  Burr.  163;.    c  Efp.  dig.  7i8>- 
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$.  In  certain  aftions  of  trefpafs  given  by  (latute,  the  party  may  be 
a  witnefs.  6.  In  qui  tarn  profecutions  for  theft,  the  party  is  ad- 
mitted to  fwear  to  the  lofs  of  the  goods  and  their  identity.  7.  In 
raits  to  recover  for  counterfeit  money,  the  party  is  admitted  to 
fwear  to  his  receiving  the  money.  8.  In  profccntions  to  recover 
for  the  maintenance  of  badard  children,  the  mother  is  admitted  as 
a  witneis. 

4.  Of  the  number  of  witnefTes  required  by  law.  By  our  law 
one  credible  witnefs  is  confidered  as  fufficicnt  to  prove  any  matter 
of  faft,  in  a  fuit  of  a  civil  nature.  This  has  ever  been  the  com- 
mon law  of  England,  and  tlie  principle  is  founded  in  rcafon  ;  for 
in  the  common  intercourfe  of  mankind,  it  will  frequently  happen 
that  a  greater  number  of  witneiTes  could  not  be  obtained  with  re- 
lpe6t  to  queftions  of  fad:,  and  as  the-  human  mind  may    be  fatisfi- 

~~ed  of  the  truth  of  a  fadl  by  a  lingle  witnefs,  it  would  be  unreafon- 
able  to  require  higher  proof;  but  the  Roman  law,  which  has  been 
highly  celebrated,  and  to  which  the  modern  nations  of  Europe  are 
greatly  indebted  for  their  jurifj-.rudence,  required  ( 7'o  witnefles  to 
prove  a  fad. 

5.  Ofprefumptive  Proof.  In  all  cafes  diredand  pofitive  proof 
IS  to  be  adduced  if  it  can  be  obtained  ;  but  if  this  be  impollible, 
then  the  law  adiTiits  of  ciicuniitantial  or  jrobable  evidence.  Pre- 
fumptive  proof  is  either  violent,  or  probable.  Violent  prefjnp- 
tions  are,  where  circumftances  are  proved  which  ufuully  and  necef- 
farily  attend  the  fad  ;  and  are  tlicrefore  coniiclered  to  be  fjU  proof 
till  the  contrary  appears.  As  if  a  man  be  found  fuddeiily  dead  in  a 
room,  and  another  he  found  running  out  in  hafte  with  a  bloody 
fword.  This  is  a  violent  prefumption  that  he  is  the  iiuirderer, 
for  the  blood,  tlie  weapon  and  tlie  hafty  fiight,  are  ail  the  ufual 
concomitants  of  fuch  a  horrid  deed,  and  tlxe  next  proof  to  the  fio-ht 
of  the  fad  iifelf  is  the  proof  of  thofe  circumftances,  which  do  necef- 
farily  attend  fuch  fad.  So  if  a  man  gives  a  receipt  for  the  lail 
year's  rent  it  is  prefumed  that  tlie  former  is  paid  ;  fur  a  man  is  fup- 
pofcd  to  coiled  debts  of  the  iongeft  ftanding. 

Every  prefumption  is  more  or  lefs  violent  according  as  the  fe- 
veral  circmnftances  fwcrn,  do  more  or  lefs  ufually  accompany 
the  fad  to  be  jro-,ed.     Where  poficiuuii  has  uhvajs  accompinied 
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an  old  deed,  it  is  a  violent  prefumption  of  its  validity.  With  re^ 
gard  to  probable  prcfampiicns,  it  is  impoflible  to  lay  down  precife 
nilesby  M-hich  a  jury  are  to  be  governed.  Each  particular  ^afe 
njuft  depend  upon  its  own  complexion^  and   circunillanccs. 

'5.  Of  hearfay  Eyidcnte,  It  is  a  general  rule,  that  thp  hearfay 
of  a  perfon  who  is  neither  a  party  or  a  witnefs  in  a  fait,  cannot 
be  admitted  to  be  given  in  evidence. —  a  Where  two  are  jointly 
and  feverally  bound  in  an  obligation  and  acftion  brought  againft  one, 
proof  of  what  tlie  other  has  faid,  cannot  be  admitted,  b  What  a 
})erfon,  has  been  heard  to  fay,  who  is  intercfted  in  the  event 
of  the  fuit  J  but  is  not  a  party  and  cannot  be  a  witnefs,  cannot  be 
given  in  evidence  :  for  the  a  perfon  may  confefs  for  himfelf,  he 
cannot  for  another.  What  a  party  to  a  fraud'.:lent  conveyance, 
but  not  to  the  fait,  has  been  heard  ro  fay,  is  not  admiflible  evidence. 
But  to  this  general  rule  there  are  fome  exceptions. — Where  either 
of  the  parties  ftand  in  the  place  of  the  perfon  whofe  converfation  i? 
piTered  to  be  proved,  the  other  may  be  admitted  to  prove  fuch 
hearfty.  c  in  icire  facias  againft  a  garniflice,  he  may  prove  that 
the  perfon  to  whom  he  is  challenged  to  be  a  debtor,  has  acknowU 
edged;,  that  he  ov/cd  him  nothing,  for  the  plaintilF  ftands  in  his 
place.  So  v/hat  the  teftator  faid,  is  good  evidence  in  an  a6Hon  by 
the  executor  or  adminiftrator,  for  they  repreEnit  him.  So  whare 
tlie  agent  to  one  party,  who  made  the  contract,  faid  at  the  time 
when  it  wasni'adejmay  be  proved  in  an  action  refpeding  tliat  con- 
traft,  for  he  was  in  the  place  of  the  party. 

What  eld  people  have  been   heard  to  fay  with  refpecl  to  the 

bounds  cf  land,  and  who  are  dead,  may  he  given  in  evidence  in   an 

aclion  wliere  the  bounds  are  in  queflion.     d  Where  pofuive  proof  is 

}iot  to  be  had,  the  declarations  of  perfons   uninterefttd,  and  who 

are   then  dead,  may  be  given  in   evidence.     As  in  c^ucllions  of  le- 

{^itimacy,  it  has  been  practifed   to    admit  evidence  of  what  the 

parents  have  been  heard  to  faj'  v/ith  rcfpeft  to  their  marrioge. 

fo  hearfay  is  aood  evidence  in  cafes  of  pedigree,  ns  to  prove  who 

^v-as  a  man's  grandfather,     e  In  qucftions  of  prtfcription,  hearr 

iliy  is  good  evidence  to  prove  a  general  reputation. 

Hearfay 
ff.Ki'^''   T79-  I'  IhiJ.Gi.  c  D-jWit,  vs.    B<iiJ*Iii,  Sup.    £•  il'i'}- 

S.  Efi.Ju    j:>i^.  784,  7^5.  lOiu^    72.6. 
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l-Tearfay  Is  admillible  evidence  to  prove  what  a  M'ltnefs  liasfaid, 
either  in  corroboration  of  his  teftimony,  as  to  fhew  that  he  is  con- 
/iftent  and  has  uni&mily  told  the  fame  ftory  :  or  in  contradiction 
jof  it,  to  fliew  that  he  has  before  told  a  different  ftorv,  and  that 
Jie  is  not  to  be  credited.  What  the  party  has  been  heard  to  fay 
.or  acknowledge  againft  his  ovv^n  intereft,  may  be  admitted  to  be 
given  in  evidence  againft  him  :  but  he  cannot  be  allov\?ed  to  prove 
what  he  has  faid  in  his  ow^n  favour.  Thus  when  a  party  has 
acknowledged  the  commifiion  of  a  trefpafs,  the  exiftence  of  a  debt, 
or  the  execution  of  a  contraft,  it  is  good  evidence  ;  fo  is  any  thing 
■he  has  faid  refpecling  any  matter  in  difpiite.  But  when  proof  is 
admitted  cf  the  confeflion  of  the  party  at  any  particular  time^  the 
•whole  of  his  converfation  fliall  be  taken  together,  and  not  fome 
detached  part  of  it  ;  for  it  may  be  the  cafe  that  fome  cxpreflion 
taken  feparateiy  might  operate  againft  him,  but  would  not  if  taken 
in  connexion  with  the  whole  flory. 

7.  The  general  Rules  of  Evidence.  He  who  produces  a  wit- 
nefs  has  a  right  in  the  firft  place  to  go  through  with  his  examina- 
tion, then  the  other   party  may  crofs-examine  him. 

I.  a  The  firft  general  rule  of  evidence  is,  that  in  every  iflue 
the  affirmative  is  to  be  proved.  This  rule  is  founded  in  the  na- 
ture of  things  as  a  negative  cannot  regularly  be  proved,  and  there- 
fore it  is  fufficient  to  deny  what  is  aflirnicd  till  it  is  proved  ;  but 
when  the  affirmative  is  proved,  the  other  party  may  conteft  it  by 
oj)polite  proofs,  for  t'lat  is  not  properly  the  proofof  a  negative, 
but  of  a  propofition  totall}'  Inconfiftent  w  iih  Vv'hat  is  affirmed. 

a.  h  A  fecond  general -rule  is,  that  no  evidence  need  be  given 
.of  what  is  agreed  by  the  pleadings,  for  the  jury  are  only  to  try 
the  matter  in  ifliie  betv.-een  the  parties,  fo  that  nothing  elfe  is  pro- 
perly before  them.  So  the  jury  cannot  find  a!jy  thing  againft 
that  which  the  parties  have  afiirmed,  and  admitted  of  record,  tho 
the  truth  be  contrary. 

■^.     c  A  third  general  rcle  is,  that  whcrevrr  a  man  cannot  have 
advantage  of  any  fpecial   matter  by  pleading,   lie  may  give  it  in 

evidence 

^  Eyli,  N.  P.  3;;^.     Efp-n.  di-.  773.  i  ibid.  e  D .ug.     135. 
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evidence  un.cler  the  general  ilTue.     «  In  trover,  the  defendant  may 
give  a  fpecial  juftilicytion  in  evidence,  becaufe  he  cannot  plead  it. 

4.  A  fonnh  general  rule  of  evidence  is,  that  the  beft  evidence 
which  the  nature  of  the  thing  admits  and  is  capable  of,  muft  alwa}'S 
be  given.  Th.e  true  meaning  of  the  rule  is,  that  no  fuch  evidence 
fnall  be  brought  tliat  from  tiie  natisre  of  the  thing  fappofes  ftill 
better  evidence  behind,  intlie  parties  povi'er  or  pofteflion  ;  for  fuch 
evidence  is  akogelher  infufficient  and  proves  nothing  ;  as  it  carne9 
3L  preemption  contrary  to  the  intention  for  which  ii;  is  produced  ; 
for  if  the  greater  evidence  could  ir>al;e  for  the  party,  why  is  it  not 
produced  ?  This  rule  therefore  confids  of  to  parts,  i.  It  muft  be 
the  beft  evidence.  2,  It  muft  be  in  the  paity's  power,  or  pofleffion  ; 
for  if  not,  it  is  not  his  default  that  it  is  not  produced  ;  therefore 
where  any  deed,  or  inftrumeut  appears  to  be  loft,  without  any 
fault  in  the  party,  in  fiich  cafe,  a  copy  is  good  evidence.  l>  There- 
fore no  parol  evidence  of  any  fa«ft  or  agreement  fliall  be  admitted, 
where  there  is  written  evidence  of  fach  faft  ;  for  witten  evidence 
fpeaks  for  itfelf,  is  liable  to  no  psrvcrfion  or  mlfconftruftion,  and 
is  r-iore  accurate  than  memory  can  be,  which  is  uncertain,  and 
fallible. 

c  If  r'lie  original  is  proved  to  be  loft  or  deftroyed,  then  copies 
arc  admiffibie  ;  for  tlien  the  copy  is  the  beft  evidence.  So  if  the  ori- 
ginal is  proved  to  be  in  the  hands  of  the  oppofite  party,  in  fuch 
cafe  a  copy  may  be  given  in  evidence,  if  fuch  party  refullsto  pro- 
duce it  upon  notice  given  for  that  purpofc.  d  But  if  a  copy  of  a  deed 
or  fach  Ijke  inftrument  is  olFcred  in  evidence  on  the  ground  of  the 
original  being  loft,  it  muft  be  proved  by  a  wiinefs,  who  compared 
U  with  tiis  original,  oihervvife  there  would  he  no  proof  of  the 
copy,  or  that  it  had  any  relation  to  the  deed.  Iftlierc  be  no 
copy,  liicn  parol  proof  is  admiinble  with  refpeft  to  the  import  and 
contents  of  llie  writing,  e  Where  a  copy  is  oiFered  in  evidence, 
fuuicicnt  probability  muft  be  Ihewn  to  the  court,  to  fatisfy  them, 
that  the  original  was  genuine,  as  well  as  tiiat  it  was  loft,  before 
the   party   fhall  be  admitted  to   read   it. 

5.  /  A  fifih  general  rule  of  evidence  is,  that  parol  evidence  can. 


never 
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never  he  atlmltted  to  explain,  controul,  vary,  or  contradia  writ- 
ten  :  but  where  there  is  a  doubt  on  the  face  of  the  Words,  rcfpeTSt-* 
the  matters  to  which  they  refer,  in  fuch  cafe  parol  evidence  may  bd 
admitted  to  explain  fnch  fafts.  Ambigairies,  or  doubts  refpcfiing 
the  conftruition  of  deeds,  are  divided  into  ambiguities  that  are  fe- 
cret,  or  not  apparent,  and  ambiguities  that  are  apparent.  An  arn- 
bio-uity  not  apparent  is,  that  which  feems  certain  and  without 
doubt,  for  any  thing  which  appears  on  the  face  of  the  deed,  or 
inftrument  ;  but  there  is  fome  collateral  matter  out  of  the  deed  or 
iaflrument,  which  creates  the  ambiguity.  Where  the  ambiguity 
is  of  this  nature,  parol  evidence  is  admiflible,  for  the  inftrument  it- 
felf  being  certain,  but  the  doubt  ariung  from  fomething  extrinfic, 
extrinfic  matter  fhould  be  admitted,  particularly  as  it  fortiHes  and 
gives  effefl;  to  the  written  evidence. 

But  where  any  implication  or  coJiRruftion  of  law  arifes  from  any 
written  evidence  whatever,  parol  evidence  may  be  admitted  to  ex- 
plain that  implication  ;  for  that  is  not  to  alter  ^e  written  inftru- 
ment itfelf.  The  implied  revocation  of  a  will  by  a  fubfcquent  mar- 
riage and  birth  of  a  child,  is  liable  to  be  rebutted  by  parol  evidence. 
a  So  where  the  tcftatrix  deviled  her  eftateto  her  conzin  John  Clcerc, 
and  there  were  both  father  and  fon,  of  that  nan>e  ;  it  was  held  tliat 
parol  evidence  was  admiffible  to  prove,  that  the  fon  of  that  name 
was  the  perfon  meant  ;  for  as  the  objection  arofe  from  parol  evi- 
dence, parol  evidence  ought  to  be  admitted  to  anfvver  it. 

^  An  apparent  ambionity  is  that  which  appears  in  the  lace  of 
the  inftrument  or  deed,  and  is  an  oaiillion,  and  can  therefore  never 
be  fuppiied  by  an  averment,  for  that  in  elFed  would  be  to  make 
that  pafs  without  deed,  which  the  law  appoints  fhall  notpifs  with, 
oat  deed.  As  where  there  was  a  devife  in  a  will,  but  the  devifee's 
name  was  omitted,  it  was  held  that  parol  evidence  was  inadmlflibls' 
to  fiiew  who  was  meant  :  for  that  would  be  to  add  to  tlie  in- 
ftrument. 

(  In  a  fpecialaaion  of  indebitatus  affiurpftt,  for  part  of  the  price 
for  which  land  was  fold  and  conveyed  by  deed,  two  queftions  a- 
rofe,  whether  the  plaintiiT  mig'it  introduce  evidence  to  prove 
that  the  land  had  not  been  paid  for,  contrary  to  his  acknowledge- 

«jeiit 
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ment  in  the  deed,  that  he  had  received  the  confideration  monfy  v 
and  whether  parol  evidence  by  the  ftatute  of  frauds  and  perjuries' 
was  admifuble  to  prove  money  to  be  due  in  confideration  of  the  fale 
of  lands.  The  court  delennined  that  the  acknowledsenient  of  a 
confideration  having  been  received  in  the  deed,  is  neceflary  to  au- 
thenticate the  deed,  and  eftops  the  grantor  from  denying  it,  but 
is  not  evidence  of  the  aftual  payment  of  the  money,  fo  tliat  the" 
plaintiff  may  prove  any  fubfifting  obligation  for  the  money  where- 
by it  is  dill  due  :  and  that  this  cotitradl  having  been  executed  on 
the  part  of  the  plaintiff,  is  thereby  taken  out  of  the  flatute,  and  to 
allow  the  defendant  to  take  advantage  of  that  ftatute,  would  be 
perverting  a  ftatute  made  for  the  prevention  of  fraud^  to  the  pro- 
tedion  of  fraud. 

6.  a  As  to  the  point  how  far  the  characters  of  v/itneiles  may  be 
impeached  on  trials  it  is  fettled,  that  in  the  im.peachment  of  the 
credit  of  a  witnefs,  you  can  only  enquire  and  examine  into  his  gene- 
ral charader  in  refpeft  of  truth  ;  but  may  not  be  admitted  to  prove 
particular  fads  ;  fdr  every  man  is  fuppofed  to  be  capable  of  fupport» 
gin  the  one,  but  it  is  not  likely  that  he  fiiould  be  prepared  to  anfwer 
the  other  without  notice.  In  thefe  cafes,  the  witnefs  is  not  to 
give  evidence  of  his  particular  opinion,  with  refpeft  to  the  charac- 
ter of  the  witnefs,  attempted  to  be  impeached  from  mere  perfonal 
knowledge  ;  but  what  is  the  common  reputation  of  the  witrtefs,  in 
the  general  eftiination  of  his  neighbours  and  accjuaintance. 

A  party  (hjll  never  be  permitted  to  bring  general  evidence  ia 
difcredit  his  ow  n  witnefs  ;  for  that  v/ouid  be  to  enable  him  to  de- 
ftroy  theAvitnefs,  if  he  fpoke  againft  liini,  and  to  make  liim  a  good 
witnefs  if  he  fpoke  for  him,  with  the  means  in  his  own  hands,  to 
deftroy  his  credit  if  he  fjioke  againft  him.  But  if  a  witnefs  proves 
a  fa6t  in  the  caufe  which  makes  againft  the  party  who  called  hliri, 
yet  the  parry  may  call  other  witneftes  to  prove  that  thefe  fafts 
were  otherwife  ;  for  fuch  fafts  are  evidence  in  the  caufe,  and  the 
other  witnelles  are  not  called  direclly  to  difcredit  the  firft  ;  but  the 
impeachment  of  his  credit  is  incidental  arid  Confequential  only. 

7.  i  The  laft  general  rule  of  evidence  is,  tirat  if  the  fubftance  of 
ifilie  be  proved,  it  is  fafticient  :  but  tills  rule  in  its  greatefl:  extend 

«Eall.  197.    Efpin.  dJg-  790.  *  Jbidt 
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h  applicable  only  la  cafes  foujided  on  torts  ;  for  there  it  is  not 
Jieceflary  to  prove  the  trefpafs  or  injury  to  be  done  on  the  day 
allcdged  :  a  and  in  adion  of  wafte  for  cutting  twenty  aflies,  proof 
that  the  defendant  cut  ten  is  fufficient,  for  the  iiliie  is  -vvalle  ot 
Jlo  wafte. 

In  all  aftions  on  parol  cortrafts  the  day  is  not  material,  and 
in  adlions  of  implitd  promife  it  is  not  neceflafy  to  prove  the  precife. 
funi  declared  for,  ^  But  in  all  actions  founded  on  expfefs  conirafts 
whether  parol  or  written,  the  plaintlifmuft  proVe  the  contraft 
ftated  in  his  declaration,  exprefsly  as  laid  ;  and  a  variance  may  be 
taken  advantage  of  under  the  general  ifl'ue  ;  for  his  proof  muft  cor- 
refpond  with  his  allegations,  c  The  plaintiff  declared  on  an  agree- 
ment by  the  defendant,  to  deliver  him  good  mercliandizable  corf)  ; 
proof  of  an  agreement  to  deliver  corn  of  the  fecond  fort,  was  held 
not  to  fupport  the  iJIue.  <^  Tlie  pkintiif  declared  on  a  note  for 
Weft-India  goods,  and  tlie  note  produced  in  evidence  was  for  ram 
and  molaftes,  the  variance  was  held  to  be  fo  material,  that  the  note 
^  did  not  fupport  the  iflue.  <?  So  in  airiimpfit  agalnft  tveral,  a  joint 
contrad  muft  be  proved  or  the  iflue  is  not  fupported. 

/  The  plaintiff's  proof  muft  correfpond  v/ith  his  title  as  laid  in 
the  declaration,  g  As  in  a«aion  by  a  landlord  agalnft  his  tenant 
for  negligently  keeping  his  fire,  the  declaration  was  of  a  demlfe 
for  a  term  of  years,  and  the  evidence  of  a  tenancy  at  will,  this  va- 
Viance  \^s  held  to  be  fatal. 

It  has  already  betn  remarked  that  one  wltnefs  is  fufficient  to 
prove  a  f^A  ;  but  as  in  the  courfe  of  trials  a  number  of  wit- 
nefles  are  adduced  on  each  fide,  whofe  tcftiniony  is  not  entirely 
conGftent,  it  becomes  neceftary  to  adopt  fome  general  rule  to  di- 
re«2;  the  mind  of  tlie  triers  in  weighing  the  evidence  laid  before 
diem. 

Where  there  is  an  apparent  Incoflfiftency  or  c^ontradidlion  in  the 
teftimony  of  witnefles,  it  is  a  general  rule  that  fuch  interpre ration 
andconftrudion  ffaall  bej)ut  upon  it  as  to  make  it  agree  if  p  ffible  : 
for  the  law  will  prefume  that  every  body  fwcars  the  truth;  and  that 
no  man  will  be  guilty  of  perjury.     IfiQchconftrudion  tan  be  given 

K  k  as 
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as  will  reconcile  their  teftimonies,  it  fliall  be  preferred  to  a  con- 
ftrucrion  tliat  will  make  them  difagree.  But  if  the  teftimony  of 
witneflesbe  fo  contradictory  that  it  csnnot  be  reconciled,  »s  if  one 
teftifies  in  the  affirmative,  and  the  other  in  the  negative,  the  affirm- 
ative witncfs  is  to  be  believed,  for  it  is  a  general  rule,  that  one 
affii-mative  wimefs  outweighs  feveral  negatives.  The  negative 
■witnefs  can  only  fwear  that  he  does  not  knoAV  thefaft,  the  affinn- 
ative  fwears  diredly  to  his  knowledge  of  the  fact.  .  Therefore  the 
fa£t  which  the  affinnative  fwears  to  be  true,  may  be  fo,  while  the 
other  knows  nothing  of  it,  and  of  courfe  both  Ivrear  to  the  truth 
according  to  their  knowledge.  In  this  way,  the  teftimony  is  eafily 
reconciled,  and  the  oath  of  the  affirmative  witnefs  is  to  be  relied  on. 
Where  two  peribns  are  at  the  fame  place,  one  fwtfars  that  a  par- 
ticular facl  happened,  and  the  other  that  it  did  not,  this  makes  the 
contradiction  to  be  more  exprcfs  than  if  he  faid  he  did  not  fee  it : 
for  it  is-poffible  that  their  fituation  may  be  fuch  that  a  witnefs  may 
know  with  as  mucli  certainty  that  the  fad  did  not  happen,  as  it 
could  be  known  that  it  did  :  but  even  in  fuch  cafes  where  the  cre- 
dit of  the  perfons  are  equal,  the  affirmative  wimefs  is  to  be  be- 
lieved, for  the  faa  may  have  happened,  and  the  negative  witnefs 
did  not  fee  It,  or  he  may  have  forgotten  it.  But  the  affirmative 
witnefs  could  not  fee  and  remember  a  facl;  that  did  not  happen, 
he  maul;  therefore  be  believed,  or  be  fuppofed  to  be  guilty  of  per- 
jury ;  while  the  other  may  be  cleared  of  any  fuch  fufpicion. 

It  is  a  general  remark  that  a  negative  cannot  be  proved. — 
"Where  witnefies  fwear  affirmatively  to  a  fad,  it  will  not  be  fuf- 
ficicnt  todifprove  it  by  witnefTes,  who  deny  it  ;  but  itmuftbedone 
hy  proving  other  fafts  not  only  contradictory  to  it,  but  inconfiftent 
with  it,  find  which  ffiew  that  fuch  faft  could  not  have  exifted.— 
Where  witneues  fwear  to  fafts  that  are  direftly  repugnant  and 
contradictory  to  each  other,  their  teftimony  cannot  be  reconciled, 
but  we  mAift  hare  recourfe  to  other  rules  to  decide,  which  is  to  be 
credited.  Thus,  if  a  witnefs  fwears  that  he  faw  u  pevfon  commit 
acertr.in  trefpafs  at  a  particular  time,  and  another  witnefs  fwears 
that  he  faw  the  fame  perfon  in  a  dirTerent  place  at  a  diftancc  at  tlie 
fame  time,  here  the  teftimony  of  both  is  siffirniatire,  contradidlorv 
and  i!reco«fiki>tl)l«».  Where 
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"Whete  the  number  of  witnefles  adduced  by  each  party  is  diSPe- 
fent,  and  their  charaders  and  means  of  knowledge  equal,  the  great- 
cfl:  number  of  witnefles  to  a  fad  muft  be  relied  on,  in  preference 
to  the  fmaller.  Where  the  number  of  witnelTes  are  equal  or  un- 
qual,  on  both  fides,  if  ibeir  characters  and  means  of  knowledge 
are  dinpgrent,  then  the  -weight  of  evidence  iimfl  prcponderaic  upon 
the  follovring  principles. 

1.  The  general  charader  of  witnefles  in  ^oint  of  truth -muft  be 
tonfidered,  and  other  witnefles  may  be  called  upon  either  to  iui- 
-peach  or  fupport  their  charafters.  \\niere  the  charafter  of  a  witnefs 
is  fupported  by  the  opinion  or  teftimony  of  perfons  of  credit,  that  he 
is  a  man  of  truth,  his  teftiinony  acquires  ftrength  and  confirmation. 
But  where  witnefles  of  repute  teftify  that  the  general  character  of 
the  witnefs  is  not  good,  and  that  his  teftimony  is  not  to  be  relied 
on,  the  jury  ought  to  difregard  it.  But  the  witnefles  who  are  cal- 
led  Ujjon  to  fupport  or  impeach  the  charadcr  of  witnefles,  ouc-lit  to 
be  offair  and  unblemifhed  reputations  :  and  the  effed  of  their  tefti- 
mony will  be  in  proportion  to  the  goodnefs  of  their  cl)aracl:er,  for 
they  may  be  impeached  as  well  as  others. 

2.  The  credit  of  a  witnefs  is  to  be  judged  of  in  fonie  meafure 
according  to  his  ftate  and  dignity  in  life,  for  men  whofe  education 
and  ftile  in  life  has  rendered  them  refpedable,  and  who  are  in  afflu- 
ent or  eafy  circuaiftances,  are  fuppofed  to  be  more  hard  to  be  pre- 
vailed upon  to  commit  perjury,  than  thofe  who  by  their  poverty 
are  expofed  to  the  temptation  of  bribery. 

5.  The  total  indifference  of  the  witnefs  to  the  puint  in  queftion, 
"will  efTcntially  corroborate  his  teftimony  ;  for  where  a  perfon  is 
particularly  connefted  with,  or  nearly  related  to  the  party,  it  is 
prefumable  that  however  houeft  he  may  be,  an  imperceptible  bias 
will  be  thrown  onliis  mind,  and  he  will  naturally  be  influenced  to 
teftify  as  favourable  as  poflible  for  his  friend.  We  may  therefore 
in  many  iuftances  refufe  full  credit  to  the  teftimony  o'fanhoneft 
man,  tho  we  believe  him  to  aim  Jt  tlie  truth,  bccaufe  of  this  preiu- 
dice  which  m.ay  operate  without  his  knowledge.  The  tri'ith  of  this 
remark  will  be  often  obferved  where  parties  call  upon  v.iincfles 
iirom  their  family,  tho  perhaps  they  may  agree  in  the  general  tenor 
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of  the  ftory  ^vith  indifFerent  witnefles,  yet  a  certain  prejudice  ir  may 
be  obferved  will  commonly  Induce  them  to  ftate  ftrongly  thofe  fafts 
which  they  think  will  operate  in  favour  of  their  relations,  and 
colour  thofe  favourably  which  they  think  will  operate  againft  them. 
Where  a  perfon  whofe  character  is  not  very  good  is  thus  con- 
necied  with  the  party,  but  little  regard  is  to  be  paid  to  his  tefti" 
mony. 

4.  The  means  of  information  and  the  dlfcernmcnt  of  the  wlt- 
nefTes,  will  have  great  weight  in  confirming  their  teftimony.  For 
•when  the  witnefs  has  had  the  beft  means  of  knowledge,  and  can 
give  a  good  account  and  reafon  for  his  recoUedion,  and  can  point 
out  the  circumftances  that  ufually  and  naturally  attend  tiie  tranf- 
aftion,  he  is  to  be  credited  in  preference  to  one  who  cannot  explain 
the  grounds  of  his  knowledge,  and  teftifies  direftly  to  the  mate- 
rial point,  without  being  able  to  detail  the  ufual  and  pfobable  at- 
tendant Circumflances.  But  ftill  a  witnefs  in  certain  cafes  is  to 
be  diftruded  if  he  is  more  minute  and  particular  in  his  recolleftion 
than  is  probable  ;  for  if  the  tranfadion  be  of  an  ancient  date, 
and  the  witnefs  relates  feme  trivial  circuinllances,  which  would  not 
probably  be  remembered  for  fo  long  a  time,  it  is  to  be  prefumed 
that  he  has  fabricated  the  ftory,  and  relates  fucla  minute  circum- 
flances  to  acquire  credit. 

J.  Tlie  probability  of  the  ftory  according  to  the  nature  of  things, 
Ss  much  to  be  regarded  in  weighing  evidence.  When  a  witnefs  re- 
lates fads,  which  are  very  improbable  in  there  nature,  or  attend- 
ed with  improbable  circumftanccs,  he  is  to  be  fufpeded,  and  it 
requites  more  evidence  to  convince  the  mind  of  fuch  fads,  than 
where  they  are  according  to  the  ordinary  courfe  of  things. 

6.  T^ie  manner  in  which  a  witnefs  relates  the  ftory,  will  contri- 
biite  much  to  imprefs  the  minds  of  the  triers  witli  a  convidion  of 
jts  ttulh.  It  is  hardly  poflible  to  defcribe  that  peculiar  manner  of 
tcllinj^  a  ftory  which  is  calculated  to  m?ke  people  believe  it. 
The  difirernment  of  courts  and  juries  in  this  way  may-  often  find 
itrong  grounds  to  convince  their  minds.  There  is  a  certain  artlefs 
and  unalFeded  air,  and  a  plain  ccncife  manner  in  giving  teftimony 

which 
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which  ImprefTes  die  mind  with  Irrififtible  convidion  of  its  truth. 
'Vi'^hen  a  witjiels  sppears  to  be  impartial,  candid^  and  difpalllonate^ 
and  has  a  clear  undetflandiug  of  the  matter,  be  Avill  be  credited  : 
but  there  are  many  inftances  where  honcft,  but  ignorant  people 
teftify  in  fuch  a  confafed,  inaccurate  and  blundering  manner,  that 
tlieir  ftory  makes  little  imprefiion.  on  the  mind.  Where  a  witnefs 
is  paffionate,  and  vehement,  exprefles  himfelf  with  unufual  cotifi~ 
dence,  and  makes  folemn  prcteflations  that  what  he  fays  is  true,  lie 
is  to  be  diftruftcd  :  for  where  a  perfon  is  confcious  that  he  is  fpea- 
king  the  truth^  he  will  have  recourfe  to  no  (lich  artifice  to  enforce 
it  :  but  wlipn  he  knows  he  is  uttering  falfhood,  it  is  natural  for 
him  to  pra<5lice  fuyli  arts  to  perfuade  people  to  believe  him, 

7.  In  the  courfe  of  the  evidence,  the  triers  will  often  find  in 
'  certain  collateral  circumftances,  which  are  teftificd,  a  clue  that 
will  lead  them  with  more  infallible  certainty,  than  diretl  evi- 
dence, to  the  difcovery  of  the  trutli  ;  and  by  which  they  may  ex- 
plain and  correft  direft  evidence,  and  afcertain  how  far  it  is  to  be 
credited.  In  refped  of  fuch  circumdances  the  parties,  or  the  wit- 
neHes  have  rarely  art  and  cunning  enough  to  be  f^ilty  of  mifrepre- 
fentaion,  and  they  may  often  form  a  train  of  probable  proof  on  which 
the  mind  may  fafely  reft. 

In  all  cafes  he  who  takes  the'affirmative  fide  of  the  iiiue,  is  bound 
to  adduce  fuihcient  evidence  to  convince  the  minds  of  the  triers  of. 
its  truth.  If  the  other  party  can  produce  evidence  of  equal  weight 
and  credit  to  countera£t  it,  or  can  render  it  very  doubtful,  the  iiliie 
muft  be  adjudged  not  to  be  fupported  :  for  no  man  ought  to  recover 
from  another,  when  his  right  is  rendered  very  doubtful  and  un- 
certain. 

After  having  explained  the  rules  of  the  law  that  are  calculated 
m  the  beft  manner  to  difcover  truth,  we  cannot  omit  to  make  the 
•melancholy  remark,  that  human  tefnmony,  the  only  fource  of  truth 
with  refpeft  to  fafts,  is  fo  corrupt  and  fallible,  that  it  is  too  often 
impoffible  to  difcover  it.  Jiirrcpr^feHtations  frequently  arife  froni 
the  wcaknefs  and  ignorance  of  witi^eflcs.  as  well  as  fi-om  their  wick- 
•ednefs  :  but  as  this  is  the  only  mode  of  fettling  controverfies,  and 
«s  fociety  requires  that  ilicre  flio^d  i»c  an  end  of  difpatcs,  the 
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law  has  guarded  it  with  the  beft  poflible  barriers  :  and  wf  have 
the  confolation,  that  tho  rontroverfies  are  not  always  fettled  right, 
jct  they  are  fettled  :  which  anfwers  the  important  end  of  preferving 
the  peace  of  fociety. 

8.  Of  the  proccfs  of  compelling  tiie  appearance  of  witnefles.  It  is 
provided  by  ftatute  that  if  any  perfon  upon  Mhoni  lawful  procefs, 
or  fammon  has  been  ferved  to  appear,  and  teftify  concerning  any 
caufe  or  matter  depending  before  any  court,  and  having  tendered  to 
Km  fuch  reafonable  fum  for  his  cod  and  charges,  as  having  refpecl 
tothedirtance  of  the  place,  is  necefTary  to  be  allowed,  dees  not  ap- 
pear, having  no  lawful  or  reafonable  excufe  therefor,  fliall  for  evei-y 
fuch  offence  forfeit  thirty  fliillings,  and  pay  to  the  party  grieved, 
fuch  damages  as  he  fliall  fuftain  by  reafon  of  his  default  of  appear- 
ance, to  be  recovered  by  bill,  plaint,  or  information,  in  any  court 
of  record. 

e.  Of  Depofitions.  The  practice  of  taking  the  depoHtions  of 
witnefles  to  be  improved  in  courts,  is  uriknown  to  the  common  law, 
and  was  introduced  by  ftatute. 

When  a  wirnefs  is  iroino;  to  fea  or  out  of  the  fiate,  lives  more 
than  twenty  miles  from  the  place  where  the  cafe  is  to  be  tried, 
or  by  age,  ficknefs,  or  bodily  infirmity,  is  rendered  incapable  of 
travelling  and  appearing  at  court,  any  afliftant  or  juftice  of  the 
peace  may  take  affidavits  out  of  court,  provided  a  notification  with 
Tcafonable  time,  be  made  out,  and  delivered  to  the  adverfe  party, 
if  within  twenty  miles  of  the  place,  or  left  at  the  place  of  his 
dwelling,  or  ufual  abode,  to  be  prcfent  at  the  time  of  taking  fuch 
affidavit,  if  he  think  fit.  Every  fuch  witnefs  fhall  be  c.ircfuUy  ex- 
amined and  cautioned  to  teftify  the  whole  truth,  and  being  fwoni, 
the  affiiknt,  or  juftice  fhall  atteft  the  fame,  with  the  time  of  taking, 
'and  that-  the  adverfe  party  v/as  prcfent,  if  fo  ;  or  that  a  notifica- 
tion was  fent  to  him,  if  fo  ;  and  fliall  feal  up  the  teftimony  and  de- 
liver it  to  the  party,  or  he  may  deliver  it  unfealed  to  the  court  : 
The  witnefs  muft  fvibfcribe  the  dcpofuion,  and  the  afufcant  or  juftice 
muft  direcT:  it  to  the  coin-t  where  it  is  to  be  improved.  No  pedon 
intrveftcd  fliall  v^ritc,  or  draw  up  the  teftimony,  i^.oran  attorney 
■•^nhis  client's  taufe,  Ind  if  thedepofitionbc.takenin  any  other  way, 
or  alter  being  fealcd,   is  broken  opeii^  it  iliall  be  rejctrcd. 
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Witnefifes  to  wills  may  be  fworn  before  the  next  afilftant  or  juf- 
tice  of  the  peace,  and  the  oath  entered  on  the  back  of  it^  which  ihall 
be  as  efFedual  as  if  they  appeared  before  the  court  in  perfon.  If  a 
perfon  refufe  to  appear,  and  give  his  depofition,  he  is  liable  to 
tlie  fame  penalty  as  for  refufing  to  appear  before  a  court  as  a  witnef*, 

a  It  has  been  determined  by  our  courts  that  when  depoUtions 
are  taken  out  of  the  {late  notice  fhould  be  given  to  the  adverfe 
party,  or  to  his  known  agent,  or  attorney  if  within  twenty  miles 
of  the  caption,  and  if  the  party  himfelf  lives  out  of  the  ftate,  and 
has  a  known  agent,  or  attorney  in  the  ftate,  he  fliall  be  notified^' 
if  That  where  depofiiions  are  taken  In  this  ftate,  within  twenty 
miles  of  the  adverfe  party,  who  lives  out  of  the  ftate,  notice  muft 
be  given  him  to  attend  at  the  time  of  taking,  or  they  will  not  b« 
admiffible.  c  When  feveral  are  joined  in  a  fuit,  depofitions  can- 
not be  improved  againft  fuch  of  them  as  are  not  notified  of  the  tak- 
ing, but  each  perfon  rauft  have  notice,  if  within  the  diftance  the 
ftatute  prefcribes. 

d  That  where  the  adverfe  party  within  this  ftate  lives  more 
than  twenty  miles  from  the  place  of  caption,  if  he  has  a  known 
agent  or  attorney  within  twenty  miles,  fuch  agent  or  attorney 
muft  be  notified  :  but  as  this  decifion  is  clearly-  againft  the  fta- 
tute, it  is  not  probable  that  it  will  long  be  confidered  as  Law.' 
f  That  a  depofition  drawn  by  the  plaintiiF,  copied  by  athli-d  perfon 
and  afterwards  fworn  to  before  a  juftice,  the  adverfe  party  cited, 
and  prefent,  and  an  addition  made  by  the  juftice,  might  not  be  read 
excepting  that  part  added  by  the  juftice.  /  That  depoiltions  are 
adniillible  in  qui  tarn  actions.  But  this  muft  be  underftood  to  be 
where  !io  corporal  puni/liment  can  be   inf3ii5led. 

TO.  Of  Demurrer  to  Evidence.  ^  If  the  plainti^F  or  defendant, 
give  in  evidence  matter  of  record,  or  writings,  or  parol  evidence, 
tn  which  a  doubt  in  law  arifes,  the  otiier  fide  may  demur  to  tha 
evidence  ;  othei-wife  if  there  be  a  doubt  whether  the  fa^  be  well, 
proved  ;  for  the  jury  m»j  find  it  on  their  own  knowledge. 

A  demurrer  to  evidence,  is  an  admiftion  of  the,  truth  of  the  facl 
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lilledgcd  by  the  aJveiTe  party,  <5r  an  acknowledgment  t.hat  the  evi- 
dence produrxJ  by  him  at  the  trial  of  the  caufe,  is  true  ;  but  de- 
fies its  'jperation  and  effcft  in  law,  and  thereupon  the  party  dc- 
jnurs  and  prays  the  judgment  of  the  court  :  for  the  fa\lt  bein^  a- 
gr(5cd  OH;  the  j'Klges  a-r*  the  proper  expofitors  bf  the  law,  and 
are  to  determine  the  fanie,  sr.d  not  the  jury  :  but  if  a  raattei*  of 
evidence  which  is  thou^^it  material  be  ofrered,  and  she  court  difal- 
lor/  or  overrule  it,  tliis  is  a  proper  matter  for  a  bill  of  exceptions. 

He  that  demurs  to  e\'idcnce  ought  to  confefs  the  whole  mattef 
of  fac^  to  be  true,  and  not  refer  tliat  to  the  judgment  of  the  court  ; 
and  if  the  matter  efface  be  uncertainly  alledged,  or  if  it  be  doubt- 
ful whether  true  or  not,  becaufe  offered  to  be  proved  only  by 
f  refamplions  and  probabilities,  and  the  other  party  will  demur 
thereon,  he  that  alledges  the  matter  cannot  join  m  the  demurrer 
with  him,  but  ought  to  pray  the  judgment  of  the  court,  that  be 
may  not  be  aduilited  to  his  demurrer,  unlcfs  he  will  confefs  the 
matter  of  fad"  to  be  true. 

'  The  practice  in  this  ftatehas  bden  for  the  party  demurring,  to 
Rate  the  whole  of  the  evidenre  in  writing,  and  pray  judgment  of 
the  court  whether  the  fame  be  fufficient  to  fupport  the  ifTue  ;  and 
if  there  be  a  joinder  in  the  demurrer,  the  jury  arc  to  be  difmKTed. 
M'here  a  demurrer  to  evidence  on  the  trial  of  an  iflue  by  the  jury 
h  properly  taken,  the  other  party  is  bound  to  join  by  the  common 
hw  :  but  on  a  qaedion  whether  on  a  denmrrer  to  evidence  on  a 
trial  before  a  juftice  of  the  peace,  the  jullice  was  bound  to  compel 
the  other  party  to  join  in  the  demurrer,  *  the  fnperiof  court  de- 
termined tiiat  a  party  is  not  compellable  to  join  in  a  demurrer  to 
parol  evidence,  and  rcmaiked  th.at  where  an  ifTue  in  fad  is  put 
to  the  court,  who  are  judges  of  law,  as  well  as  of  faifl,  the  propri- 
ety of  demurring  to  evidence,  is  very  queftlonable.  b  It  has  alto 
been  decided,  that  there  is  no  propriety  in  demurring  to  parol 
evidence,  before  a  jufilce  of  the  peace,  as  it  ferves  but  to  entangle 
his  proceedings,  and  bring  a  re-hearh;g  of  tlie  caufe  before  the 
fuperior  court,  upon  a  partial  ftating  of  the  tcftimony,  when  the 
queltions  arc  too  trilling  for  an  appeal  to  the  conunon  pleas. 

There  feejns  to  be  no  propriety  in  Jenturringto  evidence  where 
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J}i<t  ilTiie  iri  faft  is  tried  by  the  court,  if  the  court  lias  final  jurif- 
didion  ;  but  where  the  fafts  are  uncontefted  and  the  party  wifhes 
io  remove  the  caufe  td  a  higher  jurifdi^lion,  to  obtain  their  opini* 
on,  it  may  be  proper  to  allow  a  demurrer  to  evidence,  -which  lays 
a  foundation  for  a  writ  of  error,  a  But  the  queftion  has  lately 
been  decided.  In  the  cafe  of  the  town  of  Hampton,  vs.  the  town 
of  Windham,  after  the  parties  had  agreed  on  a  ftatement  of  the 
tvidence  which  was  chiefly  written,  the  plaintiffs  refufed  to 
join  in  demurrer  ;  iri  confequence  of  which,  on  a  motion  to  the 
court  to  drder  it,  the  queftion  came  regularly  before  the  court, 
whether  the  fa<Sts  being  fairly  ftated,  they  w'ould  compel  a  joinder 
in  demurrer  to  evidence,  and  the  court  decided  that  it  was  op- 
tional with  the  party  and  refufed  to  compel  it. 

This  decifioti  is  riot  only  repugnant  to  the  common  law,  but 
clearly  militates  againft  the  firfl:  principles  of  our  jurifprudence. 
It  is  a  firfl  principle,  that  the  judges  are  to  decide  queftions  of  law, 
and  the  jury  matters  of  faft.  One  of  the  modes  by  which  queftiona 
of  law  are  to  be  brought  before  the  court  is,  by  demurrer  to  evi- 
dence :  if  the  court  cannot  compel  a  joinder  in  demurrer,  there  is 
an  end  of  that  mode  of  proceeding  :  for  a  party  when  he  knows 
the  law  isagainft  him,  will  infift  on  a  trial  of  the  queftion  of  law 
hy  a  jury,  arid  front  their  ignorance  of  the  law,  may  hope  for  a 
decifion  in  his  favour. 

The  Inconfiflency  of  the  judgment  in  the  cafe  cited,  is  very  flrik- 
ingly  manifcfted  from  the  cafe  itfelf.  All  the  fafts  were  agreed  to 
by  the  parties,  fo  that  none  were  left  for  the  jury  to  find.  The  on- 
ly queftion  was  whether  they  were  fufficient  in  law  to  fjpport  the 
declaration.  The  confequence  v  -  ?,  that  a  mere  queftion  of  law 
was  fubmittedto  the  confideration  of  the  jury.  They  found  a  ver- 
dift  contrary  to  the  opinion  of  the  court  ,  and  yet  the  verdifl  of 
the  jury  muft  fland  ;  for  the  fafts  not  appearing  oF  record,  the 
court  cannot  revife  or  correal  the  erroneous  opinion  of  the  jury 
refpefting  the  law  ;  but  if  they  had  compelled  a  joinder  in  demur" 
rer  to  the  evidence,  the  fadts  would  have  been  before  them,  and  they 
could  have  decided  with  refpeft  to  their  legal  effedt— That  fyfteni 
of  jurifprudence  muft  be  defeftive,  where   the  jury   can  decide  a 

L  1  queftion 
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quefllon  of  law  contray  to  the  opinion  of  tlic  court  ;  and  there  is  n^ 
mode  bv  which  it  can  be  revifcd  and  corrected.  It  is  making  the 
Jury  final  judges  in  points  of  law  over  the  head  of  the  courts,  and 
is  defiroying  the  boundaries  betwee-i  the  provinces  of  die  judges 
«nd  jury. 

a  A  denrarrer  to  evidence  admits  the  truth  of  every  conckilion 
of  faft,  which  the  jury  could  have  inferred  from  the  evidence  de- 
murred to,  and  the  only  qucftion  for  the  confidcration  of  the  court, 
is  whether  the  evidence  is  fliflicicnt  to  funport  the  illuc  ;  and  in 
their  judgment  theymiifl;  decide  whether  it  be  fumtient  or  infuf- 
ficient.  l>  By  the  Engllfh  law,  on  a  demurrer  to  evidence  the 
parly  cannot  take  advantage  of  any  objection  to  the  pleadings  r 
but  as  our  mode  of  proceeding  is  diixcrent  in  refpeJl  of  aflefling 
damages,  I  prefume  on  a  demurrer  to  evidence,  the  party  may 
take  advantage  of  any  defect  in  pleadings,  in  the  fame  manner  a* 
he  can  in  an  illue  in  fadl  pat  to  the  court  ;  and  that  if  the  court 
find  the  evidence  fufEcient  to  fuppoi-t  the  ifliie  for  the  plaintiif,  yet 
if  the  declaration  be  infufficient,  judgment  will  not  be  rendered 
in  his  favour.  In  cafes  where  judgments  are  rendered  upon  a 
demurrer  to  evidence  in  favour  of  the  plaintiff,  damages  will 
be  afleiitd  by  the  court,  in  the  fame  manner  as  in  cafcs  of  default. 

When  the  parties  have  clofed  their  evidence,  the  council  for  the 
party  that  takes  the  ifiiie,  opens  the  caufe,  and  begins  the  argument. 
He  is  followed  by  the  council  of  the  oppofite  party,  and  the  ar<yu- 
ipent  isi  clofed  by  the  council  on  the  fide  that  opened  the  caufe. 

The  judge  then  publicly  gives  the  charge  to  the  jury.  He 
ftatcs  the  cafe,  and  the  evidence,  with  tlie  arguments  of  the  council, 
of  each  party,  botJi  with  rclpect  to  the  faclis  and  the  law.  The 
court  give  no  opinion  with  regard  to  the  pohus  of  law  arifing  in 
the  cafe,  nor  does  the  judge  give  them  any  dire<5tion  how  to  find 
the  verdic^t,  but  the  whole  eafc  is  committed  to  them  as  relative  t» 
the  law  ariUng  ouc  ofthefaft?,  as^well  as  the  facts  themfelves. 

The  jury  then  retire  to  fome  private  apartment  under  the  eare 
of  fome  officer  appointed  hy  the  court,  ufually  a  conftable  of  the 
town  where  the  court  fits,  and  thtrs  deliberate   upon  the  fubjecc.. 

a  Doug.  IJ4.  It  Il>ii. 
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Jurors  are  not  confined  in  this  Rate  in  the  manner  they  are  in  Eng- 
land ;  but  have  liberty  to  eat,  and  drink,  and  go  where  they  pleafe  : 
but  may  not  conveife  with  any  pcrfcn  about  the  cnule  under  confi- 
deration,  or  take  any  new  evidence,  or  infonn  wiiat  the  verdicT;  is 
till  it  is  given  up  in  court.  They  mufl:  unanimouily  agree  upon  a 
verdiipL,  which  is  in  many  inllances  productive  of  delay,  and  may 
give  an  obftinate  juror  the  power  of  contTOuling  all  the  re(l.  if 
thejury  cannot  agree  on  a  verdict,  our  courts  have  never  adopted 
any  coercive  meafures,  but  have  taken  back  the  pajx^rs. 

Aher  the  jury  have  agreed  upon  a  verdict,  they  return  It  into 
court,  and  if  the  parties  appear,   the  verdicl    is  delivered  to  the 
clerk,  and  read  publicly.     If  it  is   approved  of,    and  accepted  by 
the  court  it  is  ordered  to  be  recorded  ;  but  if  a  majority  of  the 
court  difapprove  of  the  verdift,  they  may  return  them  to  a  fecond, 
and  a  third  conlideration  ;  but  on  a  third  confideration  if  the  jury 
adhere  to  their  firft  verdift,  the  court  muft  order  it  to  be  recorded. 
When  the  court  return  the  jury  to  a  further  confideration  of  the 
caufe,  tliey  give  their  reafons  at  large  with  their  opinion,  both  with 
refpecl:  to  the  law  and  the  faCls.     It  may  therefore  be  confidered 
as  a  principle  of  our  jurifprudence  that  in  all  ifiiies  in  ^aft -tried  by 
the  jury,  they  are  equally  the  judges  of  the  fafts,  and  the  queltions 
of  law  involved  in  the  f^QiS  :■  and  that  when  the  court  diflent  from 
the  verdict  of  the  jury,  they  have  equal  right  to  give  their  qpini^ 
on  in  refpcft  of  the  faCt?,  and  the  law. 

This  is  a  defect  in  our  judicial  fyftem.  The  court  ought  to  ^lave 
the  power  of  directing  the  jury  in  points  of  laVv'  ;  and  tho  they 
flow  have  an  opportunity  to  give  them  their  opinion  on  returning 
them  to  a  further  confideration,  yet  this  is  after  the  jury  by  tlieir 
verdift  have  formed  their  opinion,  w^Iien  there  is  danger  chat  the 
aiatural  obftinacy  of  the  human  mind,  in  adhering  to  opinions  once 
formed,  will  induce  them  to  difrcaard  the  opinion  of  the  court,  and 
^hen  it  is  apparent  that  if  tlic  court  ever  ought  to  give  their  opi- 
nion  to  the  jury  with  a  view  to  influence  their  determinations,  it 
Ought  to  be  before  thev  have  a2;reed  on  a  verdict  :  for  it  is  biouKr 
improper  to  leave  thejury  uninRructed  and  uninformed  in  regard 
tb principles  of  law.  till  they  liave  made  up  their  judgment,  and  the«f 
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to  give  them  information  and  inftruftion,  with  a  view  to  induce 
them  to  alter  their  judgment.  Verdi(5ls  are  either  general  or  Ipe? 
cial.  A  general  verditl  mull  find  exprefsly,  clearly  and  certainly, 
all  the  facts  whith  are  piit  in  ifliie,  or  nuift  negate  tliem  all.  It  is 
not  neceilary  that  the  verdict  fliould  be  in  the  very  words  of  the 
ifiiie,  but  it  niiift  find  or  negate  all  the  fads  fubftantially,  or  it  will 
be  ill.  A  fpecial  verdict  is  to  find  all  the  fadls  in  the  cafe,  andfub- 
mitting  to  the  court  the  queftion  of  law  arifing  upon  them.  If  the 
law  be  fo  in  fuch  a  point,  then  they  find  for  the  plaintiif  with  certain 
damages  to  be  exprefled,  but  if  the  law  be  otherwife,  then  for  the 
defendant.  A  jury  are  never  bound  to  find  a  fpecial  verdict,  but 
may  take  it  upon  themfelves  to  judge  of  the  law,  as  well  as  the 
facts,  but  where  the  matter  of  law  is  obfcure,  and  they  cannot 
clearly,  and  fafely  give  a  pofitive  verdift,  they  may  find  the  fads 
fpecially^  and  the  court  will  deterniine  their  legal  operation. 


Chapter    TwENXYrFiRST. 
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-FTER  the  verdid  of  the  jury  is  recorded,  judgment  ofcourf« 
is  rendered  upon  it  by  the  court,  uniefs  the  verdid  be  fet  afide 
atid  the  judgment  arrefied  or  fiayed,  foj:  caufes  next  to  be  enume- 
rated. 

T.  a  Judgment  may  be  arreftcd  for  the  inliifFiciency  of  the  de- 
claration. Tho  the  plaintitFhas  proved  his  declaration  to  be  true, 
yet  if  he  has  notftated  fuch  fads  as  will  entitle  him  to  recover,  and 
on  which  the  court  are  warranted  to  render  judgment,  he  muft  fail 
in  his  adion.  It  is  a  general  rule  that  the  exceptions  taken  to  a 
declaration  under  a  motion  in  arreft,  ftiail  be  fuch  as  would  have 
been  lufficient  on  a  demurrer  ;  but  that  every  exception  whicii 
would  have  been  good  on  a  demurrer,  will  not  be  good  under  a 
motion  in  arreft  ;  for  there  are  many  defeds  in  a  declaration  which 
are  aided  and  cured  by  verdid.  It  is  a  matter  of  confiderable  ni- 
cety to  diftinguifli  what  exceptions  can  be  taken  advantage  of  under 
a  motion  iu  arreft,  and  wliat  defeds  are  aided  by  vej-Jict. 

A 
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A  defect  in  the  declaration  which  is  excepted  to  after  verdiA, 
^uglit  to  be  material  and  fubftantiai,  and  not  matter  of  form,  or 
4bme  circumftantial  miftake.  The  defedl  muft  be  in  a  point  cflen- 
tial  to  the  adtion,  as  where  tlie  plaintiff  not  only  ftates  his  title  in 
a  dcfeftive  manner,  but  fets  forth  a  title  which  is  wholly  defedtive 
in  itfelf.  If  from  the  facls  ftated,  it  appears  that  the  plaintifFhas 
no  right  of  aftion,  it  may  be  taken  advantage  of  in  arreft.  If  the 
plaintitFbrings  hisaftion  for  the  defendant's  calling  him  a  Jew,  or 
for  fpeaking  words  not  adionable,  tho  tlie  jury  find  the  defendant 
guilty  of  fpeaking  the  words,  yet  judgment  muft  be  arrefted.  But 
where  it  appears  from  che  declaration,  that  the  fatSts  are  of  fuch  a 
nature,  that  the  plaintiff  has  right  ofadionand  that  the  declara- 
tion is  defett'ive  .iiei-ely  in  point  of  form,  or  there  is  an  oniiffion  of 
fome  particular  circumftance  which  is  efiential  to  be  proved  to  fup- 
port  theaftioH,  then  fuch  defect  fliall  be  aided  by  vcrditSt.  If  in  an 
:acl:Ion  oftrefpafs,  the  declaration  does  not  ftate  thetrcfpafs  to  have 
been  dpne  on  fome  particular  day,  tho  this  would  have  been  ill  oa 
xlemui-rer,  yet  it  is  fufficient  afier  verdift,  becaufe  the  court  will 
mtend  that  fuflicient  proof  was  ofl'ered  to  the  jury  of  the  fadls,  and 
ihe  defendant  /liall  not  be  admitted  to  unravel  the  whole  pfoseed- 
ings  and  take  advantage  of  an  omidioii  which  he  might  have  dona 
at  an  earlier  ftage  of  the  cafe.  So  in  an  aftion  of  trefpafs  for  tak- 
ing away  any  article  of  perfonal  property,  if  the  plaintiff  fliould 
not  aver  the  value  of  it,  this  would  be  ill  on  demurrer,  but  cured 
by  verdict  ;  becaufe  the  court  will  intend  that  the  value  of  the  ar- 
ILicle  was  proved  to  the  fatisfaction  of  the  jury. 

In  any  other  part  of  the  pleadings  which  are  defective,  advan- 
tage may  be  taken  by  a  motion  in  arreft^  in  the  fame  manner  as  to 
fhe  declaration. 

2.  a  Where  the  ifl'ue  found  by  the  verdidit  is  immaterial,  judg- 
ment may  be  arrefted  :  for  if  the  faft  put  in  ifliie,  is  fuch  that  It 
does  not  decide  the  controverfy  between  the  parties,  the  verdift  of 
a  jury  cannot  aid  it  ;  but  if  the  ifliie  be  informal  only,  then  it  is  cu- 
red by  verdict.  As  where  an  adion  was  brought  againft  the  de- 
fendant a  juftice  of  the  peace,  for  ifliiing  a  writ  of  replevin,  with- 
(®at  iaking  legal  and  fuflicient  bonds^  he  pleaded  that  the  pcrfou 

recognized 
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recognized  to  profecute  the  replevin  was  poffeffecl  of  fufficient  pra- 
perty  in  Hartford,  on  which  iuiie  was  taken  and  verdift  for  tlie 
plaintiff,  but  judgment  was  arretted  becaufe  the  idue  was  immate- 
rial ;  for  tho  it  was  found  that  the  farety  had  not  fufficient  edate 
in  Kartford,  yet  if  he  had  elfewherc,  it  would  have  juflificd  the 
defendant,   and  this  did  not  appear  from  the  verdift. 

■3,.  «  A  verdict  may  be  fet  afide  where  it  appears  that  the  courti 
have  no  jui-lfdiftion.  As  where  the  declaration  counted  upon  a 
proniife  to  paj  fixteen  pounds  twelve  fliillings,  and  demanded  thu'ty 
pounds  in  damage,  the  verditil  was  fet  afide  in  the  fuperior  court^ 
becaufe  the  matter  in  demand  was  below  their  jurifdiction. 

4.  f>  A  verdift  may  be  fet  afide  and  iuc' anient  arrefled  on  ac- 
count  of  a  defect  in  the  vcrdid  itftlf.  A  verdift  ought  to  find  or 
negate  all  the  fafts  put  in  iflae.  If  it  finds  Only  a  part,  omitting 
lomething  material,  or  if  it  varies  from  the  il];ie  in  point  of  fub- 
ftance,  it  is  bad  :  but  if  the  verdift  finds  more  than  is  put  in  iffiie, 
this  is  furplufige,  which  will  not  vitiate  it.  The  verdict  niuft  find  iJie 
fads  put  in  iiliie  with  certainty  and  exprcfsly,  or  it  will  be  fet  afide. 

e  Where  the  jury  find  a  verdicl;  contrary  to  a  matter  of  recoi'd  of 
efloppel,  or  what  is  admitted  by  tlie  pleadings,  it  is  bad.  .  A,verdidl 
caimot  be  fet  afide,  becaufe  the  jury  have  found  contrary  to  law  or 
evidence  ;  for  by  our  practice  they  are  fo  far  confidered  as  being 
judges  both  of  the  law  and  the  fa£ts,  that  courts  have  not  been 
admited  to  fet  afide  verdicts,  becaufe  contrary  to  their  opinion. 

5.  A  verdift  may  be  fet  afide  for  mifliehaviour  in  the  jurors,  or 
in  the  parties.  </  The  jurors  are  to  found  their  verdiiTc  upon  the 
•vidence  given  in  court,  and  have  a  right  to  the  papers,  and  exhibits 
adduced  on  trial  ;  but  if  they  admit  any  paper  material  or  any  evi- 
dence not  given  in  court,  their  verdift  is  bad.  So  if  they  fend  for 
and  re-examine  a  witnefs  improved  on  the  trial,  it  vitiates  the 
verdicT;,  If  they  converfe  with  either  of  the  parties,  or  any  other 
perfon  upon  the  matters  relating  to  the  caufe  on  trial,  or  if  they 
inform  their  opinion  before  the  verdicl  is  returned  into  court,  their 
verdict  mufl:  be  fet  afide. —  d  V.here  a  juror  when  the  cafe  was 
under  confideration  related  to  a  perfon  the  whole  flate  of  the  proof 
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on  both  fides,  iudo-ment  was  arrefted  ;  for  the  court  £iid,  that  the 
only  guard  upon  jurors  is  their  oath,  and  if  they  are  allowed  to 
leap  over  that  bound,  and  enter  into  converfation  with  others  upon 
the  merits  of  the  cale,  the  purity  of  trials  by  jury,  the  great 
fountain  of  liberty  and  juftice,  may  in  time  become  corrupted.  "  A 
verditl  ftiall  be  fet  afide  whei-e  the  jurors  have  recourfe  to  any  mat- 
ter of  hazard,  to  decide  which  way  they  williind  it,  or  what  da- 
maws  fhall  be  given.  ^  Thus  where  the  jury  being  divided  in  opi- 
nion as  to  damages,  agreed  that  each  iiiould  mark  on  apiece  of  pa- 
per the  fum  he  thought  proper,  and  that  fuch  pieces  of  paper  fliould 
be  put  in  a  hat  or  box,  and  that  all  the  funis  fliould  be  added  together, 
divided  by  twelve,  and  that  the  produft  fliould  be  the  rule  in  dama- 
ges, the  verdi63;  was  fet  afide  on  the  principle  that  in  trials  noth- 
ing fliould  be  determined  by  chance. 

e  Regidarly  the  jurors  niufi:  all  agree  in  the  verdiiS  ;  but  where 
any  do  not  agree  but  ailent  to  return  it  into  court,  becaufe  the  reft 
•will  not  agree  with  them,  they  fliall  not  be  admitted  on  a  motion 
in  arreft,  to  fay  that  they  did  not  agree  to  the  verdicl. 

</  A  verdi*!!  cannot  be  fet  afide,  becaufe  the  jury  have  mifappre- 
hended  the  legal  confequence  of  it ;  as  where  in  an  adion  of  flander, 
fome  of  the  jury  agreed  to  a  verditl  for  a  fum  in  damages,  under 
forty  fliillings,  on  the  idea  that  full  coft  would  be  given,  this  was 
adjudged  infufficient  to  arreft  the  verdicT;.  Nor  can  a  verdict  be 
fet  afide,  becaufe  the  jury  have  found  too  high,  or  too  low  damages  ; 
for  this  is  properly  within  their  difcretion.  If  either  of  the  parties 
treat  or  attempt  to  influence  the  jurors,  or  fupprefs  any  material 
paper  or  cxliibir,  given  in  evidence,  or  deliver  to  them  a  material 
paper  not  read  in  evidence,  or  excluded  by  the  court,  if  the  verdict 
be  in  his  favour  who  has  been  guilty  of  fuch  mifconducl,  it  flaall  be 
fet  afide. 

In  all  cafes  of  motion?  in  arreft,  for  any  defecl  in  the  pleadings  or 
m  the  verdift,  the  matter  is  apparent  on  the  record  :  but  where  a  mo- 
tion in  arreft  is  made  for  the  miibehaviour  of  jurors  and  parties,  the 
fafts  are  not  apparent  on  the  record  ;  the  jiarties  are  therefore  admit- 
ted to  ftate  fuch  facts  as  the  grounds  of  their  motion,  and  if  denied, 
tUe  court  will  proceed  to  enc^uirc  of  witneCes  with  refpecl  to  their 
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truth,  and  if  foimd  trne  ;  or  if  the  praties  demtir,  they  will  rendef 
jiulgnient  according  to  the  nature  of  the  tranfadlion.  If  the  partv 
denies  the  fads  to  be  true,  he  need  not  traverfe  ;  the  court  will  en- 
quire and  find  the  facSls,  and  render  judgment  accordingly,  but  it 
he  acknowledges  the  the  fa«fts  tobe  true,  he  may  then  demur.  But 
it  iinift  be  «}brervcd  that  the  mifbehaviour  of  juror.<r  and  parties 
arc  the  only  matters  not  apparent  on  the  record,  A-v^hich  are  admitted 
in  motions  iuarreft.  a  Frequent  attempts  have  been  made  to  bring 
ijp  on  motions  in  arreft,  the  material  {adis  and  points  in  a  caufe 
decided  by  thejury  •,  but  the  courts  have  invariably  adjudged,  that 
after  a  general  verdi^i^,  they  camiot  refort  back  to  the  evidence  on 
which  the  verdift  vcas  founded,  to  fet  it  afide,  but  muft  render' 
judgment  according  to  the  fadls  found  :  tho  they  may  be  clearly  of 
opinion  that  the  verdift  is  repugnant  fo  law  and  evidence. 

A  repleader  is  to  be  awarded  in  ail  inftances  where  the  judg- 
nient  is  arrefled  from  a  defeft  that  can  be  amended,  or  avoided  t 
but  where  it  is  for  a  defect  that  cannot  be  cured,  as  the  infufficiency 
of  the  declaration,  no  repleader  Can  be  ordered.  Where  the  idiie 
was  immaterial,  a  repleader  will  be  ordered,  beeaufe  it  may  be  fup- 
pofed  that  a  material  fad:  may  be  put  in  ifliie.  So  where  judg- 
ment is  arretted  for  forae  defed  in  the  verdiifl,  or  mifbehaviour  in 
the  jurors  or  parties,  a  rcplc  ader  will  be  ordered,  and  in  all  inftan- 
ccs  of  a  repleader,  the  pleadings  commence  anew. 

Where  ifTues  in  fad  are  put  to  the  courts  to  determine,  no  fnotlorjl 
in  arreft  can  be  made  ;  for  the  cotfrt  immediately  upon  finding  thef 
fads  render  judgment,  and  there  is  no  intermediate  time  in  which 
the  party  can  move  in  arrefl:  :  but  when  the  iflue  is  on  trial  by 
the  court,  they  may  take  into  confideratioit,  not  only  the  evidence 
■withrefped  to  the  fads  inconteft,  but  alfo  all  matters  apparent  oil 
the  record  which  are  proper  gronnds  of  afrcft,  and  which  might 
liave  been  taken  advantage  of  on  motion  after  verdid,  and  ren- 
der judgment  according  to  law.  In  thefe  cafes,  let  the  proof  be  as  it 
will,  the  idiie  muft  be  found  in  his  favour  who  is  entitled  to  a  judg- 
ment upon  the  pleadings.  If  on  the  general  iHiie,  every  fad  dated 
be  proved,  yet  if  the  dctlnration  be  infufficient,  the  court  muft  find 
the  ilKie  in  favour  of  the  defendant  ;  beeaufe  the  plaintiff  is  not  entit- 
led to  a  judgment,  tho  he  has  proved  his  allegations. 

Chap. 
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Chapter     Twenty-Second. 

OF  JUDGMENT  AND  NEW  TRIALS. 

I  UDGMENTS  are  either  interlocutory  or  final.  Interlocutory 
jm^jrments,  arc  given  in  fome  middle  ftage  of  the  caufe^  and  liaj. 
judinnenfs^  are  renaerC'd  in  the  termination  of  the  fuit. 

Judgment  is  the  fentence  of  the  law,  awarded  and  pronounced, 
by  the  judges,  after  due  enquiry,  deliberation,  and  coniideralion, 
according  to  tlie  edabliflied  rules  of  law  and  the  invariable  princi- 
ples of  judice. 

Judgments,  may  be  rendered  upon  demurrer,  vcrdiiTi:,  default, 
confefflon,  nihil  dicit^  and  nonfuit. 

T.  In  demurrers,  the  facis  are  confellcd  and  llie  law  con- 
troverted, and  the  court  on  determining  the  principle  of  the  la w 
muft  render  judgment  in  liis  favour,    who  has  the  law  on  lu'S  iide. 

2.  The  verdicl  of  the  jury,  afcertains  the  facts  in  difpute,  and 
the  court  muft  render  judgment  for  him  in  whofe  favour  the  tacls 
are    found. 

5.  When  the  defendant  makes  default  of  appearance,  he  ac- 
knowledges the  law  as  well  as  the  fafts,  to  be  againft  him,  and 
judgment  muft  be  rendered  by  the  court  accordingly. 

4.  In  cafes  of  debt,  and  in  fuch  cafjs  only,  the  party  may  not 
only  confefs  a  judgment  againft  himfelf  before  an  affillant  or  juftice 
of  the  peace,  but  he  may  do  the  fame  in  court. 

5.  Where  the  defendant  appears,  and  refufcs  to  plead,  or  to 
make  any  anfwer,  judgment  may  be  rendered  againft  him  uri>u 
nihil  diclt,  becaufe   he  lays  nothing. 

6.  When  a  plaintilF  withdraws  his  atflion,  or  becomes  nonfair, 
judgment  may  be  rendered  againft  him  in  favour  of  the  defendant 
for  his  coft,  which  is  110  bar  to  a  future  aftion. 

It  is  painful  to  obferve  the  great  numbr  r  of  judgments  rendered 
by  juftices  of  ihe  peace,  which  are  reverfed  by  the  fuperiur  court, 
n.erely  on  account  of  the  informality,  and  irregularity  of  the  entry 
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ami  record  of  the  judgments  ;  when  a  very  little,  legal  HAW  h 
fiifficient  to  avoid  fuch  errors,  and  prevent  much  needlefs  litigatiots 
and  expenfe.  I  ihall  therefore  lay  down  a  few  general  rules, 
which  are  calculated  for  courts  of  that  dcfcriixion,  and  v.hicb 
would  othervvKe  he    unneceilarv. 

Juflices  of  the  peace  ought  to  require  the  pleadings  to  be  re- 
gularly clofed  ;  but  if  the  parlies  have  not  iufficicnt  flcill,  thejuf- 
tice  fhoidd  make  an  entry  of  their  pleas,  whether  it  be  a  demurrer 
or  the  general  ifiiie,  fo  that  they  may  i^now  the  queftion  to  be  tri- 
ed. When  the  pleadings  clofc  in  a  demurrer,  either  lo  the  decla- 
ration, the  I'Ica,  replication,  or  rejoinder,  the  court  niuft  alv/ays 
give  their  opinion,  as  to  the  fufliciency  or  infufficicncy  of  that 
part  of  the  pleadings  to  which  a  demurrer  is  taken  :  for  inftance^ 
if  the  demurrer  is  taken  to  the  declaration,  they  mutl  fay,  that 
the  declaration  is  fuflicient,  or  inf..ifiicienr,  according  to  their  opini- 
on. If  they  find  the  illiie  in  lav/,  or  demurrer  in  favour  of  t!ie 
l>laintiiF,  they  muft  after  deciding  tliat  point,  proceed  to  conlidcr 
and  give  judgment,  that  the  plaintilF  recover  fuch  fum  of  debt,  or 
damages,  as  they  may  think  jufl  with  his  cofl.  If  determined  iti 
favour  of  the  defendant,  then  judgment  muft  be  renderd  for  his  coll:. 
As  for  inrtance  in  a  demurrer  lo  a  declaration,  "  This  court  is 
of  opinion  ihat  the  plaintiff's  declaration  is  fufBcitnt  and  therefore 
connder  and  give  jiingm^nt,  that  the  plaintiff  recover  of  the  de- 
fendant, fucli  ium  in  ilebt  or  damage.--,  with  his  cofl,"  or  otherwif;:', 
"  Tills  court  is  of  opinion,  that  the  plaintiff's  declaration  is  infufli- 
cicnt,  and  consider,  and  give  judgment,  that  the  defendant  recover 
liis  coil:,"  ar.d  in  like  manner,  to  the  plea,  replication,  or  rejoinder. 

Where  an  ifliic  in  fact  is  clofed,  the  court  mud;  always  exprefsly 
fiiui  or  negate  all  the  fatls  put,in  iilue.  if  it  be  the  general  illue 
of  owe  noihii'g,  did  not  alliirae  and  promire,  or  not  guilty,  in  all 
thcte  cafes,  the  court  mud  lay,  that  this  court  is  of  opinion,  that  the 
defendant,  does  or  does  not  owe  ;  did,  or  did  not  aliiime  and  pvo- 
/nife  ;  is,  or  is  not  guilty  in  manner  and  form,  as  the  plaintiff  in 
liis  declaration  lias  alledjied,  atul  therefore  cohfider  and  eive  iudo- 
nient,  that  the  plaintiff  recover  of  the  defendant,  fuch  fum  in  deb'- 
or  duipages  -v^'ith  Lis  ted  ;  or  if  the  illue  be  for  ilic  defendant,  then 

far 
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for  lilm  to  recover  his  coft.  So  if  there  be  fpecial  pleadings  and  a 
traverfe  oi  lbni3  particular  fitts,  then  the  court  muft  find  or  negate 
every  fadl  put  in  ifliie,  and  proceed  to  reader  judgment  according 
to  their  finding  of  the  fafts  :  but  they  may  in  no  cafe  generally 
give  judgment  for  one  party  or  the  other,  as  is  often  the  cafe  ;  but 
they  mull;  always  anfwer  the  pleas,  and  give  judgment  accordingly. 

When  judgment  is  rendered  upon   a  vcrdift,  it  mufl:  be  for  tiie 
precife  fcm  in  damages  found  by  rhe  jury,  when  on  confeflion,  the 
parties  agree  on  the  (uni  ;  but  whej!  j:ulgment  is  rendered  cu  de- 
murrer, default   or  nihil  dkir,  the  court  nuifl  aj'lefs  the  damages. 
Where  the  aclion  is  founded  on  a  contraft,  and  is  for  a  fum  certain, 
without  any  difpute  rcfpefting  the  fom  due,  the  judgment  is  a  matter 
cf  CGurfe  ;  but  if  there  have  been  payments,  or  if  either  party  di(- 
pute  thefum,  for  Vv'hich  judgment  ought  to  be  rendered,  the  regular 
method  is  to  move  the  court,  to  be  heard  in  damages,  in  which  cafe, 
they  may  make  all  proper  enquiries  ofwitnefles,  refpc^^ting  the  true 
and  jufl:  amount  of  the  debt,  and  render  judgincut  Tor  fuch  fum  iv? 
they  fliall  find  to  be  due.     But  if  tlierebe  no  motion  to  be  heard  iu 
<laniagts,  the  court  ought  not  to  render  judgment  for  tlje  wliolc 
fum  demanded,  if  that  is  more  than  appears  to  be  due  from  ihc  de- 
claration,   a  As  where  in  an  aftion  of  afmmpflt  thr  fixteen  fliillinr'S, 
and  demanding  tliirty  killings  damages,  the juilice  of  peace  ren- 
dered judgment  on  default,    for  thirty  {liitlings,  but  tlic  jud-TUie.'it 
was  reverfed,  becaufe  it  was  apparently  for  more  t'lan  v,as  disc- 

t  In  the  cafe  of  an  abfent  debtor,  execution  was  granted  with- 
out the  creditor's  lodging  a  bond,  as  required  by  ftatute  ;  on  writ 
of  error  tlie  judgment  was  reverfed,  becaufe  it  ought  to  have 
been,  that  execution  be  granted  upon  the  plaintiiT  's  lodging  a  bo:rJ 
agreeable  to    the  ftatute. 

Where  the  action  is  foimded  on  a  tort,  as  trefpan,  ail'adt  and 
battery,  or  flander,  if  on  demurrer,  judgment  be  rendered  aoriinfl 
the  defendant,  or  if  he  refufes  to  plead,  or  makes  default  a^'appr-ar- 
ance,  tlien  judgment  maybe  rendered  againft  him,  for  the  fuui  de- 
manded by  the  plaintiiT,  uniefs  he  moves  for  a  hearing  in  damao-es,  jn 
which  cafe,  the  court  may  go  into  an  enquiry  of  witneffes  with  re- 
fpedt  toail  fa£ls  which  are  ncceflary  and  proper,  to  enable  t]iem  to 

afcertain 
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afcertujn  the  damages,  ard  then  they  will  retic^n-  jnd foment  for 
fiich  fum  as  they  fliall  judge  tobe  jiift  and  rcafonable. 

Our  courts  pofiefs  ihe  fame  power  to  aficfs  damages,  as  a  jury  in 
tnglandjupon  a  writ  of  enquiry,  iflued  to  the  fiieriff.for  that  pur- 
pofe.  'i  here,  in  thefe  cafes,  the  court  muft  iflue  a  writ  to  the  fhe- 
riiF^  commanding  him  hy  twelve  men  to  enquire  into  the  damage* 
and  make  return  to  the  court  ;  which  procefs  is  called  a  writ  of 
enquiry,  ilie  fherifF  fits  as  judge,  and  there  is  a  regular  trial  by 
twelve  jurors,  to  aflefs  the  damages.  This  mode  of  proceeding  . 
mufl:  be  productive  of  cxpence  and  delay,  and  the  practice  of  this 
{late, introduced  by  our  courts,  without  the  autliority  of  a  ftatute, 
of  aiielling  the  damages  themfelves,  without  the  intervention  of  a 
jury,  is  one  of  the  many  inftances  in  which  we  have  improved  up- 
on the  common  law  of  England, 

It  is  a  general  rule,  that  the  party  in  whofe  favour  judgrnent  i?^ 
rendered,  is  entitled  to  cofl  :  but.  to  this  th?^re  are  fonic  exceptions, 
c  When  judgment  is  arrefted  for  tlie  infufficiency  of  the  declaration^ 
the  defendant  fliall  not  be  allowed  cofl,  becaufe  he  miglit  have  de- 
murred in  the  firft  inftance,  andfavcd  the  expence  of  a  trial  by  the 
jury. 

(}  It  is  alfo  enafled  by  ilatute,  that  in  a6lions  of  trefpaCs,  affiiult 
and  battery,  and  trefpafs  upon  the  cafe,  in  the  fuperior  and  county 
eonrts,  (except  only  where  tiie  title,  or  inheritance,  or  intereft  of 
land,  or  freehold  eftate,  be  the  principal  matter  in  qneflion,)  if  the 
court  or  jury  find  4-ii"^g«'s  under  forty  fliillings,  the  plaintiif  fliall 
recover  no  more  cofl:  than  damages,  unlef?  the  aftion  be  removed 
by  tlie  appeal  of  the  defendant,  from  an  affiftaat  or  juftire  of  the 
pence,  to  the  county  court,  or  from  tlie  county,  to  the  {iiperior 
court,  when  the  plaiuti^f  fliall  recover  full  cofl,  if  he  recovers  any 
damages. 

It  is  evident  that  the  h'giflature  at  the  time  of  pading  this  law 
had  no  idea  of  the  extent  of  the  words  trefpafs  on  the  cafe  ;  for  it 
will  comprehend  all  aftions  founded  on  torts,  without  force,  and 
a.11  aftions  founded  on  cr>ntrafts,  'excepting  the  original  fpecinc 
aciions  of  debt,  covenant  and  account.  Our  courts  have  never  ex- 
tended 
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tended  it  fo  far,  and  it  is  uncertain  to  what  aftions  they  would 
apply  it,  e  It  has  been  determined,  that  an  aftion  bronght  by  a 
.parent,  for  expences  inairred  in  taking  care  of  a  child,  wounded 
by  the  defendant,  comes  within  this  ftatute,  and  that  nO  more  coft 
than  damages  (liall  be  allowed.  /  In  an  aftioti  of  trover  for  an  ex- 
ecution, the  cafe  was,  that  after  the  bringing  the  acTiion,  and  before 
trial,  the  fame  came  into  the  hands  of  the  plaintiff,  and  the  jury 
found  a  verdid  for  the  pl;^ntifF  with  twelve  Jhillings  dam;:ge  only, 
and  the  queftion  was,  as  the  execution  was  foY  a  ninth  larger  fum 
than  forty  fliillings,  whether  the  plaintiff  fliould'  recover  more  coft 
than  damage.  The  court  allowed  full  coft,  on  the  idea  that  tho  he 
recovered  but  twelve  fliiirmgs,  which  was  the  fpecial  damage,  yet  as 
the  difpute  refpefted  an  execution  for  a  large  fam,  which  he  might 
be  confidcred  as  recovering  by  the  f.iit,  he  ought  to  be  allowed 
full  coft. 

Tho  thisdecifion  is  equitable,  yet  it  is  clearly  againft  the  letter  of 
the  ftatute,  and  points  out  the  expedients  to  which  courts  muft  reibrt, 
to  evade  the  injuftice  of  that  ftatute.  The  legiflature  ought  therefore 
to  repeal  it,  and  by  ftatute  explicitly  defignate  the  aflions  in  wldch 
no  more  coft  than  damages  ought  to  be  allowed,  and  to  confine  the 
ftatute  to  fuch  actions,  where  the  public  good  may  be  promoted,  and 
necdlefs  litigation  prevented  before  the  higher  courts,  by  fubjccl:- 
ing  the  party  to  a  lofs  of  his  coft,  who  will  profcciue  a  triilhig 
and  frivolous  adion  ;  but  fuch  a  regulation,  ought  not  to  com- 
prehend thofe  aftions,  where  matters  of  large  value  may  be  in  con- 
teft,  tho  the  fpecial  circumftances  of  the  cafe  may  be  fuch,  that 
fmall  damages  only  ought  to  be  allowed. 

<r  When  the  defendant  appeals  on  a  judgment  given  on  a  plea  in 
abatement,  and  fiiall  not  make  good  his  plea  by  the  judgment  of 
that  court  to  which  he  appeals,  coft  fliall  be  awarded,  and  execution 
jflaed   againft  him,  hov.-ever  the  cafe  may  finally  ifliie. 

i  It  has  been  determined,  that  on  final  judgment  in  favour  of  tlie 
plaintiff,  after  abatement  and  amendment  of  the  writ,  he  fliall  reco- 
ver no  coft  antecedent  to  the  amendment,  excepting,  writ,  duty, 
and  officer's  fees. 

New 
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Nc\v  trials  were  originally  grantr.ble  only  by  the  general  afleniblr, 
but  for  'public  convenience,  it  has  been  provided  by  ftatute,  /  that 
the  fuperior  and  county  courts  fliall  and  may  as  occaiion  fiiall  re- 
quire and  they  judge  rvJafonable  and  jsroper,  grant  new  trials  ofcaii- 
les  tliat  fhall  come  before  them,  for  mifpleadiiig,  or  for  dilvovery  of 
new  evidence,  or  for  other  reafonable  caufe  appearing,  according 
to  flic  common  and  ufual  rules  and  method  in  I'uch  cafes. 

It  is  by  virtue  of  this  flatutc,  that  the  fuperior  and  county  courts 
poflefs  the  power  of  granting  new  trials,  and  no  other  courts  pof- 
fcs  that  power. 

The  proper  mode  of  application  to  courts  to  obtain  a  new  trial,  1$ 
by  petition,  dating  the  fubllance  or  reciting  the  former  aftion,  with 
the  reafons  of  the  application  ;  upon  which,  a  notification  figned  by 
proper  authority  is  Jfllied,  and  ferved  upon  the  oppofite  party,  by 
leaving  with  him,  or  at  his  place  of  abode,  a  copy  of  the  pe- 
tition and  citation. 

The  petition  ought  to  ftate  the  material  points  on  which  the  cafe 
was  decided,  and  the  particular  grounds  of  his  application,  fpthat 
the  court  may  fee  how  far  they  are  ellentiai,  and  will  aiFecl  the 
meritsof  the  cafe. 

When  the  foundation  of  the  application,  is  a  difcovcry  of  new 
evidence,  the  petition  fiionld  contain  the  fubftance  of  the  evi- 
dence offered  on  the  trial  of  the  aftion,  and  alio  of  the  new  dif- 
covered  evidence,  fo  that  the  court  may  j'^'dge  whether  if  true 
it  w^ould  be  material  and  fufilcient  to  turn  the  caufe  in  favour  of 
the  applicant.  Regularly,  every  new  witnefs  ought  to  be  named  in 
tlie  petition  ;  but  if  the  petitioner  produce  witncfiies,  who  are  nam- 
ed, and  ihcy  leflify,  he  may  then  adduce  other  witnefics,  who  can 
teftify  fubftanliaily  to  the  fame  matters,  as  the  other  :  but  if  wit- 
ncfles  are  named,  who  are  not  admitted  to  teHify,  witncffes  not 
named  cannot  then  be  admitted,  j;  Where  witneRes  are  offered 
to  the  fame  point,  fome  of  which  arc,  and  fome  arc  not  named,  it 
5s  indifferent  which  liril  teftilies. 

* 

The  evidence  mufl  not  only  be  material,  but  it  mnftbe  newdif- 
eovcred,  and  fiich  as  the  party  could  not  have  obtained  by.  proper 

attention 
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attention  :  for  a  new  trial  fliall  not  be  granted  for  evidence  which 
might  have  been  obtained  on  the  former  trial,  or  on  account 
of  evidence  difcovered  after  the  trial,  which  by  uling  due  di- 
ligence might  have  been  difcovered  before.  Therefore  in  a  peti- 
tion for  a  new  trial,  a  witnefs  was  oixcred,  and  it  appearing  that 
he  might  by  the  nfe  of  due  diligence,  have  been  difcovered  and  ad- 
duced en  the  former  trial,  he  was  rejefted  by  the  court. 

When  an  application  for  a  new  trial  is  made  on  the  ground  oiJ- 
mifpleading,  the  petitioner  m-iift  Hate  the  plea  which  he  wifhes 
".for  an  opportunity  to  make,  fo  that  it  may  appear  to  the  court, 
that  it  would  be  fuflicient  to  fave  his  caufe,  for  if  it  appears,  that  he 
Iras  loft  his  caufe  by  mifpleading,  yet  if  he  cannot  make  a  better 
pica,  a  new  trial  will  anfwernopurpofe,  and  therefore  will  not  be 
granted.  New  trials  for  mifpleading  will  be  granted,  in  cafes 
250t  only  where  the  party  has  been  guihy  of  fuch  a  miftake,  tliat  he 
has  not  fairly  tried  tiie  quefllon  on  which  Ivr  intended  'to  reft  his 
caufe,  but  alfo  in  cafes  where  he  has  misjiidged  with  regard  to  the 
point,  on  which  he  ought  to  have  refted  it.  Thus  where  the  de- 
fendant relied  on  a  pleaof  tendry,  and  did  not  aver  tiiat  he  always 
ftond  ready  to  pay  the  money,  for  which  the  plea  on  demurrer  .\vas 
adjudged  ill.  This  was  a  mifpleading,  by  which  he  failed  to  try 
the  point,  on  which  he  refted  his  defence,  and  of  courfe  was  a 
good  ground  for  a  new  trial.  So  in  an  afcion  for  erecting  a  dam 
fo  high  that  it  overflowed  the  plaintiff's  land,  the  defendant 
pleaded  a  fpecial  matter  on  which  he  relied  for  his  juRihcation, 
which  que'iion  on  demurrer  came  fairly  before  the  court,  and  was 
adjudged  againft  him.  He  then  petitiontd  for  a  new  trial,  on  the 
ground  of  mifpleading,  becaufe  in  his  demurrer  he  had  admitted  the 
fact  of  overflowing  the  land  of  the  plaintiff,  by  raifmg  his  dam  to  a 
certain  heiglit,  which  faft  he  averred  was  not  true,  and  that  he  had 
mifpleaded  by  admitting  it  to  be  true,  and  prayed  for  a  new  trial 
that  he  might  traverfe  the  fad,   which  was  granted. 

The  petitioner  muft  Ihew,  not  only  how  he  ought  to  have  plead, 
hut  alfj  that  he  is  able  to  funport  his  new  plea,  that  his  dclVnce 
is  {afii.'.ient  in  point  of  fub'lance,  and  true  in  point  of  fact. 

The 
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Tiie  difcovery  of  new  evidence,  and  mifpleading,  are  the  grotuids 
of"  new  trial  txpreftly  mentioned  by  ftatute^  and  there  is  a  oe- 
rieral  authority  given  to  the  courts  t/o  grant  new  trids  for  other 
rcafonable  caiife.  This  power  may  be  extended  fo  far,  that  in 
all  cafes  where  jtidgnient  has  been  rendered  againft  a  perfon,  and  he 
had  no  opportunity  of  a  trial.,  or  had  not  a  fair  trial,  without  any 
negled  or  default  on  his  part,  and  he  can  fhcw  to  the  court  reafon- 
able  caufe  for  a  new  trial,  with  grounds  fuliicicnt  to  fatisfy  tlieni 
that  judgment  ought  to  be  in  his  favour,  they  may  grant  liim  a 
new  trial. 

A  new  trial  cannot  be  granted,  becaufe  the  verdicl  was  againft 
lav/  or  evidence,  or  becauie  the  damages  were  unreafonable  or 
exceffive.  Where  the  parties  make  a  fabmiiUon  to  arbitrators  by 
rule  of  court,  and  an  award  is  made,  a  new  trial  cannot  in  fuch 
cafe  be  granted. 

h  In  an  action  on  note,  the  defendant  pleaded  ufury  in  bar, 
Nvhich  being  decided  againft  him,  he  petitioned  for  new  trial,  on  the 
ground  of  niiipleading,  and  ftated  that  he  ought  to  have  filed  a  com- 
plaint in  equity.  Tlic  court  of  common  pleas  granted  a  new  trial, 
and  on  a  hearing  expunged  the  intereft  of  the  note,  but  on  writ  of 
error  the  judgment  was  re verfed,  becaufe  the  court  h^d  no  ri"ht 
when  a  defendant  had  elefted  to  place  his  defence  upon  a  direft 
charge  of  ufury,  to  permit  him  to  refort  to  a  bill  in  equity,  and 
which  would  not  according  to  the  ftalute^  be  filed  on  the  fecond 
day  of  the  fitting  of  the  court. 

Whenever  it  is  apparent  on  the  face  of  a  petition,  that  there  are 
no  fuflicient  reafons  for  granting  a  new  trial,  the refpondent  may 
plead  in  abatement,  which  is  in  the  nature  of  a  demurrer  :  fo  he 
may  plead  any  orhcr  proper  matter  in  abatement,  as  want  offer- 
vice. 

If  the  plea  in  abatement  ie  over  ruled,  or  if  not^e  be  oTered,  it  is 
the  praftice  to  proceed  to  the  hearing  of  the  petition,  on  the  mer- 
its, without  auy  plea  or  anfwer  on  the  part  of  the  refporKU;nt. 

A  court  fliou^d  never  grant    a  new  trial,  when  it  appears  that 

fubllaniial  juilice  waf  done  in  the  former  "trial,  nor  ihould  they 

grant 
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grant  a  new  trial  upon  a  flrict  rigid  conftrutftion  of  the  law,  con- 
trar)'  to  the  apparent  squity  of  the  cafe.  No  time  is  limited 
within  which  new  trials  may  be  granted,  and  they  are  always  gvan* 
ted  after  judgment  has  been  rendered.  Which  is  contrary  to  the 
Britill:  pradice,  where  new  trials  are  ufually  granted  on  motion 
after  verdict,  and  before  judgment,  and  comnwrtly  becaufe  thever- 
did  is  agalnft  law  or  evidence,  or  the  damages  unreafonable,  or 
exceflive,  or  where  the  judge  has  mifdirecTccd  the  jury. 


Chapter    Twentv-Third. 

OF  WRITS    OF    AUDITA  QUERELA,     AND    WRITS    OF 

ERROR. 


jl\i 


-N  audita  querela,  is  where  a  defendant  agalnfl:  whom  judg- 
ment is  recovered,  and  who  h  therefore  in  danger  of  execution, 
or  perhaps  in  execucion,  may  be  relieved  upon  goad  matter  of 
difcharge,  V/hich  has  happened  fince  tlic  judgment  ;  as  if  the  plain- 
tilF  has  given  him  a  general  releafe,  or  if  the  defendant  has  paid 
the  debt  to  the  plaintiff,  without  procuring  facisfaflion  to  be  en- 
tered of  record,  or  to  be  indorfed  on  the  execution.  In  thefe, 
and  like  cafes,  where  the  defendant  has  good  matter  to  plead, 
and  has  had  no  opportunity,  an  audita  querela  lies  in  the  nature  of 
a  bill  in  equity,  to  be  relieved  againfl:  the  oppreffion  of  the  plaintiff. 
It  alfo  lies  for  bail  when  judgment  is  againftthem  by  fcire  facias, 
to  anfwer  the  debt  of  the  principal,  and  it  happens  afterward,  thaC 
the  original  judgment  againft  the  principal  is  reverfed,  for  here 
the  bail  after  judgment  had  againfl;  them  have  no  opportunity  to 
plead  this  fpecial  matter,  and  therefore  they  fliall  have  redrefs  by 
audita  querela. 

Where  aftions  are  brought  on  joint  contrafts  againfl  feveral  de- 
fendants, part  living  in  this  ftate,  and  part  in  fome  other,  notice 
to  thofe  who  live  in  this  fiiate  is  fufficient  to  bring  the  action  to 
ti'ial,  and  thofe  who  live  out  of  the  ftate,  if  injured,  may  be  relieved 
by  audita  querela. 

This  writ  is  not  a  matter  ofcourfe.     It  can  be  granted  only  by 
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the  court  who  rendered  the  judgment,  if  in  fcffion,  and  if  not,  by 
the  chief  judge  of  the  court  ;  and  in  all  inftances,  the  court  are 
bound  to  enquire,  and  fee  if  there  are  good  grounds  to  grant  the 
fame,  which  muft  be  figned  by  the  chief  judge.  The  writ  con- 
tains the  fubftance  of  the  complaint,  and  a  command  for  the  party 
to  appear  before  the  court  at  the  next  ttated  term.  If  the  execu- 
tion on  the  original  judgment  be  not  levied,  this  writ  will  be  a 
fuperfedeas.  If  the  parties  appear,  they  may  proceed  to  trial  of 
the  queftion  in  difpute,  in  the  fame  manner  as  in  other  aftions. 
If  the  execution  has  been  levied  and  collcdled,  and  the  plaintiff 
prevails  in  the  a>iVion,  he  will  recover  all  bis  damages  :  if  the  ex- 
ecution has  not  been  levied,  and  the  plaintiff  does  not  prevail,  then 
the  execution  will  remain  in  force,  and  may  be  collected,  but  if 
the  plaintiff  prevails,  then  the  execution  will  be  declared  and  ad- 
judged to  be  void,  and  he  will  recover  hi*  coft. 

Writs  of  error,  lie  from  the  judgments  of  alliftants  and  jurticcs 
of  the  peace,  of  city  courts,  and  courts  of  common  pleas,  to  the  fu- 
perior  court  ;  and  from  the  fupeaior  court,  to  the  fiipreme  court  of 
errors.  All  writs  of  error  are  limited  to  be  brought  witiiin  three 
years,  from  the  time  of  rendering  judgment.  I  fhall  treat  of  the 
fubjed,  under  the  following  divifions. 

1.  In  what  cafes  Writ    of  Error  will  lie. 

2.  Of  the  manner  of  bringing  a  Writ  of  Error. 

3.  Of  the  affignment  of  Errors. 

4.  Of  the  defence  that  may  be  made  by  the  defendant  in  Error. 

5.  Of  the  judgment  that  may  be  rendered  on  a  Writ  of  Error. 

I .     In  vvhat  cafes  Writs  of  Error  will  lie. 

Writs  of  error  will  lie  in  all  cafes  for  any  error  or  miftake  in 
the  judgment  of  the  court,  apparent  upon  the  record.  In  all  cafes 
of  demurrers  in  the  courfe  of  the  pleading??,  and  where  fafts  are 
conceded,  lb  that  the  queftion  of  law  arifmg  thereon  can  appear  to 
the  court,  error  will  lie.  If  the  court  render  an  improper  judg- 
niient  on  a  verdid,  motion  in  arreft,  or  on  default,  or  nihil  dicit, 
error  will  lie  ;  for  they  muft  not  only  render  the  judgment  accord- 
ing to  the  legal  operation  of  the  facts  that  appear,  but  it  muft  be 
HI  due  and  proper  form.  Where 
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Where  an  Ifliie  In  facl  is  tried  by  the  court,  and  there  is  any  de- 
fcft  in  the  declaration  or  pleadings,  whieh  might  ha^•e  been  taken 
advantage  of  under  a  motion  in  arrefty^rror  will  lie  ;  but  in  the 
cafe  of  iiTues  in  fa£l  tried  by  courts  or  juries,  let  the  judgment 
be  ever  fo  erroneous,  error  will  not  Fie,  becaufe  the  fafts  appeared 
in  evidence  only ,,and  not  on  record.  Some  attempts  have  been 
made  to  bring  up  the  whole  cafe  by  ftating  all  the  fads  in  a  bill  of 
exceptions  after  verdiiSt,  but  the  courts  have  refufed  to  fanction  the 
praftice. 

In  all  the  cafes  above  mentioned,  writs  of  error  are  brought  for 
a  millakc  in  the  judgment  of  the  court,  with  refped  to  the  law 
arifing  on  the  facT:s  conceded  by  the  parties,  and  appearing  in  the 
pleadings.  There  are  fome  cafes  however  in  which  this  writ  will 
lie,  for  errors  in  faft  not  appearing  of  record  :  but  this  cdfci  be  on- 
ly in  certain  cafes,  where  the  party  had  no  capacity  or  opportu- 
nity to  take  advantage  of  them  upon  trial.  As  where  an  adion 
is  broiiffht  againft  a  married  woman,  as  tho  {he  was  fingle,  or  a 
minor  as  being  of  full  age,  and  judgment  is  rendered  on  default, 
or  where  an  adion  is  brought  againft  a  perfon,  defcribed  to  live 
out  of  the  ftate,  or  if  the  perfon  live  in  tlae  ftate,  and  is  abfent  at 
the  time  of  fervice  of  the  writ,  and  does  not  return  before  the  fit- 
tin"-  of  the  court,  and  judgment  is  rendered  againft  them  the  firft 
term,  error  will  lie  :  and  thefe  fads  may  be  ftated  as  the  grounds. 
In  thefe  cafes,  the  married  woman  had  no  power  to  appear,  and 
make  a  feparate  defence  from  her  hufl^and  :  the  mi^ior  had  no  ca- 
pacity to  appear  and  defend  without  a  guardian,  and  the  abfent 
defendants  had  no  opportunity  to  make  defence  ;  but  for  matters 
of  fad  that  come  before  the  court  in  evidence,  or  which  the  party 
might  liave  advantage  of  on  trial,  not  being  prevented  by  any  le- 
gal incapacity,  or  want  of  opportunity,  no  writ  of  error  will  lie. 

Writs  of  error  will  lie  upon  matters  ftated   in  bills  of  exception. 

Thefe   were  introduced  into  England  by  ftatute,  but  in  this  ftate, 

they  depend  on  the  authority  of  the  adjudications  and  pradice  ot  ' 

the  courts  of  law.     They  are  calculated  to  lay  a  foundation  to  re- 

vife  the  judgtiient  of  courts   refpediing  the  law,  arifmg  upon  fads 

aot  apparent  of  record,     i  By  the  pradice  in  England^  a  bill  of  ex. 

ception 
-  i  1  Morgan's  KTiys  466. 
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ccption  ought  to  be  upon  fonie  point  of  law,  eiiher  'in  admitting 
or  denying  of  evidence,  or  a  challenge,  or  fome  niaiier  of  law  ari- 
fing  upon  a  fad  not  denied,  in  which  either  party  is  overulcd  by 
ti'e  court :  it  is  evident  that  the  objefi  is  to  lay  a  foundation  to  bring 
before  higher  courts,  the  judgment  of  a  court,  upon  fome  collateral 
point  that  turns  up  in  the  coui  fe  of  the  trial,  and  of  courfe  that 
they  cannot  be  allowed  with  refpeci  to  the  general  merits  of  the 
queftion.  *  Our  courts  have  allowed  them  in  cafes  which  refpeft- 
edthe  admiliion  of  evidence,  /  and  alfo  in  a  cafe  where  both  par- 
ties did  not  appear  on  the  nrft  day  of  the  term,  and  on  the  fecond 
day  the  plaintiff  appeared,  and  revived  the  adion,  witliout  the 
confent  and  knowledge  of  the  defendant,  who  being  informed 
of  it  appeared  and  objected  to  it,  and  lodged  his  bill  of  exceptions 
on  file,  which  was  certified  by  the  judge.  Judgment  was  after- 
wards rendered  on  nihil  dicit,  and  on  writ  of  error  was  revcrfcd 
for  the  fadls  iVated  in  the  bill  of  exceptions,  m  But  in  a  cafe  where 
■e  writ  of  error  was  founded  upon  a  bill  of  exceptions  containing 
a  generalllaiing  of  the  fads  and  arguments  in  the  caufe,  drawn 
up  afte  verdid  and  judgment,  the  court  upon  a  plea  in  abatement, 
difmifTed  it,  becaufe  a  bill  of  exceptions  taking  up  tne  whole  caufe 
is  inadmiilible,  and  no  legal  foundation  for   a  writ  of  error. 

A  bill  of  exceptions  mull:  contain  a  true  dating  of  the  fuds^  and 
then  the  judge  is  bound  to  fign  it,  and  permit  it  to  be  lodged  on 
^le  :  but  if  the  fads  are  not  truly  ftatcd,  the  judge  is  not  bound 
to  fign  it.f  "  \\  here  manifelt  and  material  eiror  fhall  appear  of 
record  in  any  judgment,  or  decree  given  in  any  fuit  for  relief  in 
equity,  the  party  aggrieved  may  be  relieved  by  writ  of  error^  in 
the  fame  manner  as  in  proceedings  at  law, 

2.     Of  the  manner  of  bringing  a  Writ  of  Error. 

A  v/rit  of  error  contains  a  command  or  fummons  to  the  party, 
to  appear  before  the  court,  to  hear  read  the  iiiesand  records  of  the 
court  whofe  judgment  is  complained  of  as  erroneous,  and  tx)  do 
what  Ihall  be  enjoined  by  the  court.     The  writ  cunlaius  a  recital 

of 

k  Kirb,  168.  /  Il^id.   36t.  m   Iliid.  456. 

I  Rul;;  ofounr  cibahiifhej  by  tlic  fnpeiior  court,  i;.;j.  The  pavty  iiitcnd- 
jnji  to  fill-  a  bill  of  extcpti'.-iis,  mult  give  noiict  of  it  ticfort:  the  caufe  is 
ccmmittcd  to  the  jury  or  the  court,  and  the  bill  niiift  be  filed  wiihin  twtii. 
ty  four  hours  after  vcrdi^  is  rcoMdcd,  and  in  ttials  hy  the  couii,  «sjlhm 
twenty  four  hours  afie r  judj^nseui  and  before  tlie  couit  riils. 
n  Stauitts,  J  I, 
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of  the  declaration,  the  pleadings,  the  judgnicnt  of  the  court,  and 
ail  alfignmentof  errors.  It  malt  be  figned  by  one  of  the  judges 
of  the  court  to  which  it  is  returnable,  and  fcrved  in  the  fame  man- 
ner as  other  writs.  It  is  a  judicial  writ,  and  the  judge  is  not 
bound  to  fign  it  of  courfe,  but  will  examine  if  there  be  proba- 
ble foundation  for  error  :  if  it  appear  that  the  nature  of  the  trial 
was  fuch^  that  error  can  be  predicated  upon  the  proceedings,  it 
is  fullicient  to  juftify  a  judge  in  figning  the  writ.  /  He  muft  take 
good  and  fufficient  bond  with  furety,  that  the  plaintiiFin  error, 
ihall  profecute  his  writ  to  effecl:,  and  anfwer  all  damages  in  cafe 
he  fail  to   nrake  his  plea  good. 

The  parties  to  the  original  fult  muft  bring  this  writ,  and  if  dead 
their  executors  or  adminillrator-  A  writ  of  error  may  contain 
a  fjperfedeas  to  the  execution^  if  not  levied,  and  which  ought  to 
be  cxprelled  m  the  writ, 

,2.     Of  the  affignnient  of  Errors. 

A  oeneral  affirnmeut  of  errors  will  be  fufficient,  as  the  whole 
resold  comes  up  before  the  court^  they  will  fcxa'niue  and  louk 
through  the  whole,  and  if  any  error  appears,  they  will  reverfe  tlie 
ludgment.  The  ufual  practice  is,  however,  to  make  a  ij.ccial  af- 
fitrnuient  of  errors  :  but  if  the  plaintiif  lliould  cfpccially  alligii 
for  error,  what  is  not  erroneous,  and  omit  to  affign  the  real  ei'- 
rors,  yet  the  court  will  reverfe  the  judgment,  for  errors  unt  alTign- 
cd,  being  apparent  of  record.  <«  'i'he  plaintiti' cannot  aillgn  er- 
rror  in  faft,  and  error  inlaw  together,  for  thefe  are  diflinil  thing;, 
and  require  ditlerent  trials  ;  «  but  if  fuch  affignmcnl  of  error  b^ 
made,  tlie  defendant  if  he  meaiis  to  take  advantage  of  it  muR  do 
it  bv  way  of  abatement  :  for  if  he  plead  nothing  erroneous,  it  is 
a  confeilion  of  the  error  in  facl:,  and  tlic  judgment  mud  be  reverfed 
if  the  fadls  are  ur.iterial.  If  an  error  in  fact  be  well  affigned,  the 
plea  of  nothing  erroneous  confeilcs  it  to  be  true,  but  if  it  be  ill  af- 
figned, fiich  plea  is  no  confeifion,  0  V/here  the  plaintiif  ailin;ns 
errors  in  fact,  not  properly  aflignable  iji  error,  togetlier  withfilu- 
cint    errors  in  law,  f.ich  errors  in   fa(!:i;  will  not  abate  the  writ. 

j>  Nothing  can  be  affigned  for  error  vv'hich  contradicts  the  re. 

cord 
I  Statutes,  443,         /!i  Roll.   Abr    t6i,         ri  '^Ss.  j63.         o  Rajrn.   2jl. 
/I  Roll.  Ab.4  7J7. 
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cord  it fe If.  Thus  where  it  was  Ivi^c^efted  that  the  plaintiff  con- 
fefled  to  the  defendant  in  error  uport  a  note  for  the  fiim  of  twenty- 
il'ven  pounds.  befoi»e  a  juftice  of  the  peace,  who  difcovering  it  to  be 
above  his  jarifdi(5non,  made  op  two  judgments  upon  two  confeflions, 
one  for  twenty  pounds,  and  the  otlicr  for  the  reflduc  :  here  the 
averment  of  the  fact  contradicts  the  record,  and  therefore  is  not 
admillible.  q  The  plaintift"  cannot  allign  a  matter  in  error  to  pro- 
cure a  reverfal  of  a  judgment,  which  was  for  his  own  advantage  ; 
but  if  the  error  be  by  default  of  the  court,  tho  for  the  advantage 
of  the  party,  he  may  aflign  it  ;  fur  the  courfc  of  the  court  ought 
to  be  purfued. 

r  A  man  fiiall  never  affign  that  for  error,  which  he  might  have 
ralsen  advantage  of  by  plea  in  abatement,  for  it  ftiall  be  account- 
ed his  folly  to  negletc  the  proper  time  of  taking  the  exception.  As 
if  a  married  woman  brings  an  acT:ion  in  her  own  name,  and  the 
defendant  pleads  in  bar  to  the  aclion,  he  fliall  never  afterwards 
allign  the  marriajve  for  error, 

4.  Of  the  defence  that  may  be  made  by  the  defendant  in 
Error. 

The  defendant  may  plead  in  abatement,  if  the  writ  of  error 
is  riot  properly  brought  and  ferved,  or  if  there  be  an  afTignment 
of  error  in  fact  and  law  together.  If  the  afliglmient  of  errors 
contahis  error  in  faft  only,  the  faft  may  be  denied,  and  an  ifiiie 
clofed  and  tried  by  witnefles  in  the  ufual  form.  ,  If  the  faft  aflign- 
ed  be  infuflicient,  the  defendant  may  plead  nothing  erroneous,  and 
which  is  always  the  proper  plea  to  errors  iu  law.  The  defend- 
ant may  plead  a  releafe  of  all  errors,  or  a  dilcharge  of  all  anions, 
or  any  act  of-the  plaintiff,  by  which  he  is  exonorated  from  all 
demands  on  acccimc  of  the   erroneous  judgment. 

/  A;,  to  the  amendmeut  ofjudgments  on  which  writs  of  error  are 
brought,  it  would  fcem  reafonable  that  where  a  julHce  fliould  niif- 
take  in  giving  a  copy  of  a  judgment  tliat  it  might  be  redliticd,  and 
made  according  to  the  judgment,  but  where  he  has  made  an  irregu- 
lar, informal,  or  improper  judgment,  on  which  writ  of  error  i* 
bro\ight,  it  would  fetmthuthe  ought  not  to  alter  fuch  judgment  i 

a  nd 
7  ?  Co  39.      r  Carth.  J24.    /  Liarcjifworth  vs.  Toailinfon,  S.  C  \]<)X* 
Nithois  vs.  licnedi^,  1 79 1, 
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^nd  on  motion  in  fuch  eafes^  to  permit  the  jiiflice  to  come  in  and 
amend  a  judgment,  the  court  havercfaied  unlefs  there  is  lomething 
to  amend  by  ;  for  it  would  be  dangerous  to  fufFer  courts  to  mend 
their  records^  by  memory  after  the  term  is  over. 

5.     Of  the  judgment  that  may  be  rendered  on  a  Writ  of  Error, 

/  It  i*  enafttd  by  ftatate — that  when  on  any  writ  of  error, 
that  Ihall  be  brought  before  the  fuperior  court,  the  defendant  in 
fuch  writ  of  error  Iliall  recover  judgment,  that  the  judgment  com- 
plained of  is  not  erroneones,  he  fliall  recover  cod  againfl:  the  plain- 
tiff: but  if  on  fuch  trial  it  fhall  bedetertnined,  that  the  iudamenc 
complained  of  is  erroneous,  judgment  fliall  be  given  for  the  rcver- 
fal  of  fuch  erroneous  iudgment,  and  the  plaintiiF  fliall  recover  all 
that  he  hath  been  damnified  thereby,  but  no  colt  in  that  cafe  fhall 
be  taxed  for  either  party. 

That  when  any  judgment  in  a  civil  aclion  fliall  be  rever{i?d  as 
aforefaid,  tl,ie  plaintifFin  the  original  aftion  on  which  fuch  errone- 
ous judgment  was  given,  may  enter  his  ailion  in  the  fuperior  court, 
paying  the  fame  fees,  as  if  he  had  brought  it  by  appeal,  and  the 
Jiaid  court  fhall  proceed  to  try  faid  aftion,  as  if  it  had  or  could  have 
been  brought  there  by  appeal  :  and  tlie  whole  coil:  in  faid  a<5tion 
(excepting  the  coft  on  the  writ  of  error)  fhall  be  allowed,  and 
taxed  in  favour  of  him,  who  fliall  recover  final  judgment. 

In  all  cafes  of  the  reverfal  of  a  judgment,  if  the  aftion  be  not 
entered  anew  in  the  fuperior  court  for  trial,  the  rale  ofdamaaes  to 
be  allowed  to  the  plaintifi',  will  be  the  coft  he  ought  to  have  re- 
covered in  the  courts  below  :  if  any  thing  has  been  paid  by  him  an 
fuch  erroneous  judgment,  then  he  will  be  allowed  in  damao-es  fuch 
funis  as  he  has  paid  :  but  if  the  erroneous  judgment  has  not  been 
paid^  no  damages  will  be  allowed  on  that  account,  becaufe  it  id 
vacated. 

Where  the  adion  is  entered  anew  in  the  fuperior  court,  then  na 
damages  are  to  be  allowed  on-lhe  reverfil,  unlefs  rhe  erroneous 
judgment  has  been  fatisfied,  in  which  cafe  the  fum  paid  i.<^to  be  al- 
lowed as  damages  :  but  the  plaiatiiF  in  error  cannot  be  rdlowed 

any 
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any  damages^  for  coft  tliat  he  ought  to  have  recovered  hi  the  fuit, 
bfcaufe  the  coll:  m.uft  await  the  final  iflue  of  the  adion. 

As  no  action  can  be  entered  anew  in  the  fupreme  court  of  errors, 
?;nd  as  the  ftauite  has  mnde  no  cxprefs  provifion,  the  court  have 
adopted  the  general. rule,  tliat  in  all  cafes  of  the  reverfal  of  the 
judgment  of  the  fiiperior  court,  under  fuch  circuniftances,  that 
the  party  might  have  entered  his  acHon  anew,  if  it  h-d  been  in 
the  fuperior  court,  then  the  fupreme  court  of  errors  will  tranfniit 
fuch  cafe  to  the  fuperior  court,  who  upon  the  entry  of  the  aftion 
there,  will  proceed  to  the  trial  in  the  fame  manner  as  on  entry 
after  reverfal  in  that  court. 

«  By  the  practice  and  adjudications  of  our  courts,  judgments  may 
be  afllrmed  in  part,  and  reverfed  in  part.  Thus  where  an  aftiotl 
oftrefpafs  was  brought  agftiuil  fe  vera  I  adults  and  minors,  the  mi- 
nors made  default  of  appearance,  and  notice  of  their  minority  not 
being  given  to  the  court,  no  guardian  was  alTigued.  Verdict  was 
found  again'd  the  adults,  and  one  entire  judgment  rendered  a- 
g^inll:  the  whole.  Writ  of  error,  was  brought  on  the  judgment, 
and  the  minority  of  part  of  theplaintilf' s  in  error,  the  original  de- 
fendants, was  affigncd  for  error,  the  court  reverfed  the  judgment 
as  it  refpefled  the  minors,  and  aflirmed  it  as  it  relpefted  the  adults. 

Where  judgment  is  erroneous  as  to  coft  only,  it  may  be  reverf- 
ed as  to  the  coft  only,  and  aflirmed  as  to  the  debt  or   damage. 

-y  Upon  the  affirmance  of  any  judgment  or  decree,  or  upon  ?. 
norfuit,  or  withdraw  made  iiy  the  plaintift*  in  error,  the  court  may 
according  to  their  difcretion  adjudge  and  decree  to  tlic  deleudant 
in  error,  belldes  his  coft,  the  intercft  of  the  money  delayed,  l->y 
fi:ch  writ  of  error,  and  grant  execution  accordingly. 


C  >l  A  V T  E  R       Tw ENT  Y-Fo  UKT H . 

OF  EXECUTION  AND  ITS  CONSKQUENCES. 

F  the  judgment  be  not  fufpcnded,  reverfed,  or  fet  afide,  for  fome 

ofthe  forestuinp  rcafons,  or  r;ither    wlien  the  caufe  has  come  to  .i 

termination,  and    final  judgment  is  rendered,  execution  mnft  ifliic- 

\\  iii'.n 
ft  Kiiu.   J!4.         -t    Statl^tcs,  44J. 
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When  the  judgment  is  againft  any  perfon  in  his  private  capaci- 
ty, for  debt,  damage  or  coft,  execution  is  ifliied  againft  his  cftate, 
both  real  and  prrfonal,  and  for  want  thereof  againft  his  body,  if 
judgment  be  rendered  in  an  action  of  difTeifin,  to  recover  pofeffi- 
on  of  certain  demanded  premifes,  then  in  addition  to  tl^  executi- 
on for  the  damages  and  coft,  there  is  alfo  a  command  to  caufe  the 
jilaintifl'  to  be  feized  and  put  in  poflHiron  of  the  defcribed  pre- 
mifes. If  judp-inent  be  rendered  againft  an  executor  or  adaiini- 
ftrator,  for  the  debt  of  the  deceafed,  then  execution  goes  only  a- 
gainft  the  eftate  of  the  deceafed  in  their  hands.  Thefe  are  all  the 
executions  whicli  are  known  to  our  law.  They  are  to  be  directed 
to  the  flieriil",  or  his  deputy,  or  to  the  conitables  of  towas. — = 
Every  court  may  direft  an  execution  to  any  ofiicer  in  the  ilate. 

Executions  are  made  returnable  in  fixty  days  from  the  dale,  or 
to  the  next  court.  They  may  at  any  time  be  reiiewcd,  or  alias 
executions  granted  by  the  clerk,  withoSt  any  application  to  the! 
court.  But  wliere  there  has  been  amlftaken  levy  of  an  execution 
and  it  is  indorfed  fitisfied^  application  muft  be  made  10  ihe  court 
fo»-  an  alias  execution. 

If  the  officer  does  not  ferve  and  return  them  within  that  time, 
he  is  liable  to  the  creditor  :  but  if  he  coliecls  and  pays  the  nio^ 
ncy,  or  by  direction  of  the  creditor  levies  on  land,  tho  he  doeg 
r.ot  return  the  execution  withhi  that  time,  yet  if  in  cafe  of  a  levy 
on  land,  the  return  is  made  before  afiion  brought,  fo  that  the 
title  of  the  land  vcfts  in  the  creditor,  no  aJcion  will  lie  againft  the 
oliicer  :  and  where  the  money  is  coUefted  and  paid,  no  aftipn  ca« 
ever  lie    for  not  returning  the  execution. 

When  the  execution  is  to  put  the  perfon  in  whofe  favour  It  is 
iftiied,  into  pofleirion  of  lands  and  buildings,  the  officer  mayjuftify 
breaking  doors,  if  he  be  denied  entrance,  and  may  by  force  turu 
the  perOjn  cut  of  po{reiIion,  who  has  been  adjudged  to  haw  no 
right,  and  may  put  tlie  perfon  in  whofe  favour  the  execution  is^ 
into  compleat  pofiemou  :  for  this  power  is  necefikry  in  ord.-r  l\jl}y 
•  >    e:.CL'jte  the  judgment  of  the  court. 

O  s  Whefi 
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When  an  execution  is  againft  the  eftate  of  fome  deceafed  perfon, 
in  the  hands  of  his  executors  or  adminiftrators,  if  fuch  eftate  can- 
not be  found,  the  oflicer  niufl  make  return  of  non  ell  inventus* 
which  lays  the  foundation  for  a  fcire  facias  :  but  if  fuch  eftate  can 
be  found,  it  may  be  levied  upon^  and  difpofed  of  in  due  and  ufual 
form  of  law. 

When  the  execution  ifTues  againft  the  eftate  and  body  of  tlic  debt- 
or, the  law  requires  the  officer  to  whom  the  execution  is  delivered, 
to  repair  to  the  ufual  place  of  abode  of  the  debtor,  if  in  his  pre- 
cincts, and  make  demand  of  the  money.  On  refufal,  or  negledi  of 
payment,  he  may  levy  upon  any  of  the  perfonal  eftate  of  the  debtor, 
excepting  ueceflary  apparel,  bedding,  tools,  arms,  or  implements  of 
his  houihold,  necefiary  for  upholding  his  life,  and  on  fuch  goods 
alfo,  if  they  fliall  be  prefenled  by  the  debtor.  An  account  of  the 
articles  of  peifonal  eftate,  thus  taken,  muft  be  fet  np  on  the  ftgn-poft 
in  tlx?  town  where  taken,  and  notice  thereby  given,  that  they  will 
be  fold  at  the  end  of  twenty  days  at  public  ■('endue  :  when  they 
fhall  be  fold  at  the  beat  of  the  di  um  to  the  higheft  bidder,  to  a  fuffi- 
cient  amount  tapay  the  debt  and  coft,  and  if  there  be  any  overplus* 
it  Ihall  be  returned  to  the  owner  of  the  eftate.  x  But  when  an  offi- 
cer can  find  money  belonging  to  a  debtor,  he  may  take  it,  and  ap- 
ply it  in  papiient  of  the  execution. 

If  the  officer  kvy  on  eftate  not  belonging  to  the  debtor,  he  is  li- 
able to  the  owner.  If  the  creditor  turns  it  out  to  him,  as  the  eftate 
of  debtor,  when  it  is  not,  he  will  be  refponfible  for  the  damages  to 
the  officer.  If  the  officer  does  not  take  by  his  firft  levy,  fufficient 
eftate  to  fatisfy  the  execution,  he  may  levy  again,  and  thus  till  the 
execution  l>e  fatisfied  :  but  if  he  once  levies  on  eftate,  and  does  not 
take  fuffif;ient,  and  afterwards  can  find  no  more  eftate,  he  bccomqlH 
refponfible  to  the  creditor  for  the  whole  fumof  the  execution,  unlefs 
there  be  fome  fpecial  agreement  to  fave  him,  or  he  levies  upon  the 
body  of  tlie  debtor,  within  the  life  of  the  execution,  and  commits 
him  to  goal.  It  tlicrtfore  beiioves  an  officer,  when  he  levies  on 
perfonal  eftate,  to  Ire  careful  to  take  fuffi«ient  when  it  can  be  found, 
and  if  he  cannot  ilnd  fuiiicient,  then  cither  to  have  the  fpecial  direc- 
tion of  the  creditor,  or  to  levy  upon  the  body  of  the  debtor. 

If 
;«  Brooks  vs.  Thompfon,  S.  C.  1790. 
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If  perfonal  eftate  can  be  had,  the  officer  is  bound  to  take  it,  and 
cannot  levy  upon  the  body,  without  being  guilty  of  fdfe  imprifon- 
nient.  He  cannot  require  the  creditor  to  turn  it  out,  or  fliew  it  to 
him,  but  if  he  can  find  it,  tho  prohibited  to  levy  upon  it,  he  is 
bound  to  do  it,  and  not  levy  on  the  body.  But  it  muft  be  in  his 
po\Yer  to  take  fufficient  eftate,  to  fatisfy  the  execution,  and  his 
coft,  and  the  value  is  to  be  eltimated  according  to  the  ufual  and 
probable  price  for  which  fuch  eftate  will  fell  at  the  poft,  for  ready 
money.  The  officer  niuft  alio  have  realbnable  ground  to  believe, 
that  the  eftate  found  or  offered,  belongs  to  the  debtor,  and  where 
the  matter  is  doubtful,  he  is  not. obliged  to  levy  on  the  eftate.  But 
in  thefe  cafes,  the  officer  is  bound  to  acl  tairly,  and  impartially.  If 
he  has  good  reafon  to  think  that  the  eftate  would  be  iuiufficient,  oj: 
that  it  did  not  belong  to  the  debtor,  tho  it  fliould  appear  after- 
wards probable,  that  it  might  have  been  fuflicieut,  or  if  it  ffiould 
turn  out  to  be  the  eftate  of  the  debtor,  yet  in  an  adiou  for  falfe 
iniprifonmentfor  levying  on  the  body  in  luch  cafes,  the  officer  ought 
not  to  be  fubjeded  to  pay  damages  :  for  in  fuch  caieshe  is  by  law 
placed  in  a  liluation,  where  he  is  bound  to  judge  with  refped  to 
fuels,  according  to  probable  circumftances,  without  having  it  in  his 
power  to  acquire  pofitive  proof :  and/if  he  levies  on  efliite  infuiiicienl 
to  pay  tlie  execution,  or  which  is  not  the  property  of  the  debtor, 
he  is  liable  to  pay  the  whole  execution.  Therefore  where  he  con- 
ducts fairly,  impartially,  and  honeftly,  he  ought  not  to  be  puniflied 
for  a  miftake  in  judging,  in  a  cafe  where  the  law  requires  him  to 
judge  :  but  if  heref'ufes  to  take  eftate  manitellly  fufficient  to  latisfy 
the  execution,  and  which  he  lias  good  reafon  to  believe  belongs  to 
the  debtor,  and  levies  on  his  body,  lie  ought  to  be  jrtbjecled  to  the 
payment  of  damages,  in  an  action  for  the  fall'e  impriloimient. 

An  officer  may  not  break  open  the  debtor's  houfe  to  levy  upon 
his  goods  :  but  this  privilege  extends  only  to  the  houfe  of  the  debt- 
or himfelf,  J  for  if  any  perfon  Ir.ive  iu  his  houfe  the  goods  of  ano- 
ther, againft  whom  there  is  an  execution,  the  officer  who  has  the 
fame  in  his  hands,  may,  after  demand  of  entrance,  and  refufal  of 
admiffion,  break  open,  and  euter  tlie  houfe  to  levy  upon  fuch  goods, 
3  So  if  an  officer  be  within  the  houfe,  he  may  break  open  an  inner- 
door,  or  cheft,  or  trunk,  to  gain  polieflion  of  the  eftate  of  a  perfon 
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figr^inC:  whom  he  has  an  executinn.  If  a  perfun  hus  the  ellale  or 
another,  confined  in  a  cheft,  or  trnnk,  and  refufes  to  open  it  cnre- 
quc'ft,  an  officer  wliohas  an  execution  ■Ag:i\vA\  the  owner  of  the  cftate, 
rr.ay  break  it,  for  the  purpofe  of  levving  upon  fuch  tflate. 

If  |>erronal  eftate  cannot  be  fcnnd,  the  creditor  may  if  he  picafcs, 
levy  upon  the  lands  of  the  debtor.  This  is  aItoo;ether  optional  with .. 
the  oedJtiT,  and  the  officer  has  no  right  to  levy  on  lanJs^  tho 
nenrioncd  in  the  execution,  without  his  expreis  direftion.  TUc 
mods  of  levying  has  already  been  pointed  out,  in  treating  of  title 
to  real  eftate  by  execution. 

But  if  perfonal  eftate  is  not  to  be  found,  and  the  creditor  refufes. 
to  take  real  eftate,  or  if  there  is  none  to  be  had,  then  the  officer 
Is  bound  and  warranted  to  levy  upon  the  body  of  a  debtor,  arreft 
him,  and  commit  him  to  goal.  But  after  the  levy  of  an  execution 
upon  the  body  of  a  debtor,  if  he  fhev/  and  tender  to  the  officer,  ef- 
ficient perfonal  eftate  to  fatisfy  the  fame,  he  is  bound  to  relcafe 
the  body,  and  lev/bn  the  eftate.  So  if  the  officer  can  find  fufficient 
perfonal  eftate,  he  may  releafe  the  body  and  levy  on  the  eftate. 

To  compleat  the  levy  of  an  execution  upon  the  body  of  the  debt- 
or, or  to  make  an  arreft,  it  is  neceflary  that  there  fliould  be  an 
aftaai  touching  of  the  pcrfon,  for  no  words  will  amount  to  an  ar- 
reft  ;  but  if  after  the  officer  hasnotilied  the  debtor,  that  he  has  an 
execution  againft  him,  and  fays  to  him  yoa  are  my  prifoner,  he  vo- 
luntarily fubmits  to  the  officer,  this  will  be  deemed  an  arreft  :  but 
if  he  runs  from  him,  this  will  be  no  arreft.  The  fhcriff,  and  other 
officers,  have  power  to  connnand  as  many  pctfons  as  are  neccilary^ 
to'  aftlft  in  apprehending,  keeping,  and  carrying  any  pcrfon  to  goal : 
which  perfons  commanded  by  tlx?  officer  to  al'iift,  are  l;al)le  to 
certain  penalties  for  difobedience,  and  if  they  fulfer  an  efcape  oftlie 
prifoner,  are  liable  to  the  o'li'er.  If  great  oppofuion  h  made,  the  ^ 
/lierift"  or  cnnftablcs  may  raife  the  power  of  tlie  county,  confifting 
in  the  militia  ;  and  as  the  law  has  inveftcd  tlicin  uitli  full  posvev 
to  do  execution,  they  lliall  not  return,  that  tliey  cannot  do  ex- 
ecution. 

a  But  an  officer  in  order  to  do  execution,  may  not  break  open 
the  cuter  door,  or  windows  ofa  houfe  :  for  the  law  confidevs  eve- 
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ry  man's  houfe  to  be  his  caftle  and  place  offccurity,  into  which 
no  perfon  may  enter  without  his  confent,  and  that  it  is  better  that 
the  judgments  of  courts  fliould  remain  unexecuted,  than  it  is  to 
fulFcr  a  forcible  invafion  of  the  peace,  and  repofc  of  pri\atc  fami- 
lies :  but  if  the  officer  has  once  pafled  the  outer  door,  and  has 
obtained  entrance  into  the  houfe,  he  may  break  open  any  inner 
door,  for  the  purpofe  of  making  an  arreft.  The  reafon  of  this 
diftinftion  feems  to  be  this,  that  it  might  be  attended  Vv^ith  dan- 
gerous confequences  to  fuifer  the  breaking  open  an  outer  door  or 
window,  as  it  might  expofe  the  family  and  let  in  ihitvcs  and  rob- 
bers :  but  when-  the  officer  has  once  gained  entrance,  it  is  evident 
that  the  debtor  has  not  claimed  that  fecurity  for  his  family  ;  and 
the  opening  of  innner  doors  will  not  expofe  him  to  fuch  inconveni- 
ences, as  are  to  be  apprehended  from  opening  cuter  doors. 

k  It  has  been  determined,  that  where  a  perfon  takes  fcparate 
loflgings  in  an  inner  room  of  a  houfe,  the  door  that  goes  into  fuch 
feparate  apartment,  is  not  privileged  from  being  broken,  and  that 
let  there  be  ever  fo  many  ieparate  apartments  and  lodgings  in  a 
houfe,  tho  occupied  by  different  families,  yet  none  but  the  outer 
door  is  privileged. 

When  an  officer  has  legally  arrefted  a  perfon,  and  he  makes  a 
forcible  efcupe,  the  officer  m-ay  purfuc  him,  and  for  the  purpofe 
of  retaking  him,  has  a  right  to  break  open  doors,  wherever  he  may 
conceal  or  fecare  himfelf,  for  v/hen  a  man  is  lawfully  arrefted  and 
forcibly  efcapcs,  he  cannot  be  privileged  from  recaption. 

c  The  dwelling  houfe  and  adjoining  out  houics  are  privileged 
from  being  broken  open  by  an  officer,  but  the  door  of  a  barn,  Han- 
ding at  a  dillance  from  the  houfe,  may  be  broken  open,  without 
requeftino-the  owner  to  open  it,  in  the  fame  manner  as  the  officer 
may  enter  a  clofe. 

<^  If  an,  officer  enter  a  houfe,  the  door  being  open,  and  the  owner 
;,)ckshlmin,  he  may  break  open  the  door  to  get  out.  So  if  any 
of  the  IhcriH^'s  deputies  having  entered  a  door,  fliould  be  locked 
in,  the  fherift  may  juftify  opening  the  door  to  enlarge,  and  fet 
them  at   liberty.     If  an  officer  in  executing  a   \vrit,  breaks  open 

a 
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a  door  where  he  has  no  right,  yet  the  execution  is  good,  and  the 
party  has  no  remedy  but  by   allien  of  trefpal's  againftthe  oflicer. 

When  an  ofTiccr  has  arreftt-d  a  perfon,  he  is  bmsnd  to  keep  him 
inclofe  and  fafe  cuftody,  and  convey  {;iin  to  goal,  as  foon  as  con- 
venient in  the  niofl  direft  manner  :  hut  any  reafonable  acl  of  delay 
aud  indulgence,  exerciftd  by  the  officer,  wiil  not  fubjeft  him  to  an 
action,  provided  the  debtor  be  committed  to  goal  in  the  life  of  the 
execution.  If  the  ofiicer  faffcrs  an  efcape,  an  ai^t ion  lies  againft 
him,  or  if  the  prifoner  be  refcued,  an  action  lies  in  his  favour  a- 
gainft  the  re{cuei-s  :  which  has  already  been  conlidercd.  The  pri- 
ibaer  muft  be  commited  to  goal,  and  a  copy  of  the  execution, 
"with  an  indorfement  of  the  commitment  by  the  officer,  is  a  fuffi- 
cient  warrant  for  the  goal  keeper  to  hold  him. 

Tlie  I:iw  refpefcing  goals,  and  the  rerponfibiiity  in  cafes  ofef- 
€spe3,  was  confjdered  when  we  treated  of  counties. 

Every  debtor  committed  on  mefiie  procefs,  or  execution,  is 
toand  to  fupport  himfelf,  and  the  goal -keeper  is  not  chargeable 
Willi  his  lupport  :  but  if  he  is  poor,  and  unable  t-o  pay  the  debt, 
or  not  worth  five  pounds,  our  law  is  lb  humane  and  indulgent,  as 
to  provide  for  his  relief  aud  fupport,  fo  as  to  prevent  him  from 
ruitcring  for  the  want  of  necellary  food.  Such  p(ipr  debtor  may 
make  a})plication  to  an  affiftant  or  jullice  of  the  peace  in  tlie  coun- 
ty, to  take  the  oath  by  law  provided  for  poor  prifo»cr%,  and  liicli 
authority,  upon  giving  four  days  notice  to  the  creditor,  if  living 
within  this  ftate,  or  to  his  attorney,  if  not  an  hihabiiant  of  this 
ftate,  may  proceed  to  enquire  whether  the  applicant  is  entitled  to 
take  the  oath.  The  creditor  has  a  right  to  appear  and  objcft,and 
if  he  can  fliew  that  the  debtor  has  eltatc  to  a  greater  amount  than 
iive  pfwmds,  or  more  than  enough  to  pay  tiie  debt,  where  it  is  left 
than  five  pounds,  the  oath  cannot  be  adminirtertd  :  but  if  it  appear" 
that  the  debtor  is  not  worth  five  pounds,  or  fu/iicient  to  pay  the 
demand,  then  the  court  mnft  adminifter  the  oatli  prcfcribed  by  the 
flnture.  If  a  fmgle  minifter  oi  juftice,  admit,-;  the  debtor  to  take 
the  oalh,  the  creditor  may  lodge  money  wiih  the  prilbn-kceper 
for  his  fupport,  and  then  apply  to  the  judge  of  the  county  court> 
aiid    ajiiIHce  of  the  fjuoruni,  orjuHiceof  the  peace^  or  to  two 
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juflices  of  the  quorum,  or  one  juftice  of  the  quorum  and  one  judjcc 
of  the  peace  in  the  county,  wliohave  power  to  review  the  fertence 
of  the  Tingle  minlfter  of  juftice,  aad  if  they  fhall  be  of  opi-nort 
that  fuch  debtor  has  not  by  law  a  right  to  take  the  poor  dcblor's 
oath,  they  may  order  fuch  fupport  to  ceafe.  When  a  fmgls  ml- 
nider  of  juftice,  refufes  to  admirifter  the  oath,  the  tiebtor  nisy 
apply  in  the  fame  manner,  as  the  creditor,  whi>:h  is  in  the  na- 
ture of  an  appeal:  but  he  cannot  apply  to  another  jullice  of  the 
peace.  On  fuch  application  of  the  debtor,  the  former  fentence  may- 
be reviewed,  and  if  fuch  authority  are  of  opinion  that  the  applicant 
is  entitled  to  take  the  poor  prifoner's  oath,  they  may  adminifter  the 
fame.  ^ 

When  tlie  poor  debtor  has  taken  the  oath,  he  muft  be  difmiilcd 
by  the  goal-keeper,  unief-;  the  creditor  lodges  money  for  his  fup- 
port ;  which  fnm  is  determinsd  by  the  court  of  common  pleas  in 
the  county,  e  The  money  fpr  the  weekly  allowance  of  a  prifonef 
is  to  be  lodg^'d  with  the  goal  keeper,  who  becomes  chargeable  to 
tlie  creditor  for  the  fafe  keeping  of  the  prifoner,  and  accounlai- 
ble  to  thepiifonerfor  his  fupport.  As  to  the  time  when  the  deb- 
tor may  be  faid  to  be  without  fupport  from  the  creditor,  fo  liiat 
l)e  may  depart  from  the  goal,  /  it  has  been  decided,  v/hcre  a 
debtor  took  the  oath  fifty-two  minutes  after  two  o'clock,  and 
money  was  left  to  include  his  dinner  on  another  day,  on  which 
day,  after  eating  his  dinner,  at  three  o'clock,  there  being  nomore 
money  left,  he  departed  from  the  prilbn,  and  the  creditor  lodging 
money  with  the  goaler,  within  five  minutes  after  he  left  the  prifon 
that  this  was  an  efcape  :  for  the  court  faid,  thot  the  law  muft: 
liave  a  reafonable  conftruftion,  it  was  made  for  the  relief  cf  poor 
juiprifoned  debtors,  and  not  to  injure  the  honcft  creditor ;  that  the 
objed  of  the  law  is  the  fubfiftence  of  the  debtor,  and  that  it  could 
with  no  propriety  be  faid  he  was  without  fubCftence  till  the  dinner 
he  had  juft  eaten  was  digefted,  and  bcfides,  if  the  goaler  provides 
for  the  prifoner  on  the  credit  of  t];c  plaintilf,  the  end  of  the  law 
k   anfwered   and  it   is  nothing  to  the  debtor. 

^  hi  an  adion  upon  a  bond,  conditioned  that  a  certain  debtor  flicuH 

abifle  a  faithful  prifoner,  the  defendants  pleaded  in  bar  that  the  oath 

was 
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was  adminillerecl  to  the  debtor  on  a  certain  day,  between  half  pftft 
four  and  halt  part  fi\e  o'clock,  that  money  was  lodged  for  twenty 
week'',  that  he  (laid  in  goal  till  twenty  minutes  part  fix  o'clock,  and 
flipped  at  his  own  expence,  on  the  the  lall  day  for  which  the  money 
was  lodged  ;  tl>at  tlie  money  M-as  all  expended  and  none  left  for 
his  fupport.  The  plainliffreplied,  that  the  oath  was  adminillcrecl 
between  twenty  minutes  after  fix,  and  feven  o'clock,  that  twenty 
minutes  after  fix  money  was  lodged,  that  the  debtor  continued  in 
goal  till  the  next  day,  and  traverfed  that  the  oath  was  adminider- 
cd  between  the  hours  of  half  paft  four  and  half  pufi:  five  o'clock. 
On  this,  iiliie  was  joined  and  found  by  the  jury  for  the  defendants, 
but  on  motion,  the  plaintiff  had  judgment,  becaufe  it  appeared 
from  the  plea  in  bar,  that  the  debtor  went  out  twenty  minutes 
after  fix,  which  was  too  foou  :  and  from  the  reply,  that  money 
was  left  twenty  minutes  after  fix,  before  he  went  out,  in  either  of 
which  cafes,  it  was  an  efcape,  and  the  iflue  immaterial. 

In  cafe  no  money  is  lodged,  and  the  debtof  is  difmlfled,  when  he 
was  committed  on  mefne  procefs,  or  attachment,  he  may  if  judg- 
ment is  rendered  againfl  him,  be  taken  by  the  execution,  and  re- 
committed. But  if  he  takes  the  poor  debtor's  oath,  when  commit- 
ted in  execution,  the  body  caunot  afterwards  betaken  on  the  exe- 
cution ;  bat  if  he  fliould  acquire  property,  thejudgmrnt  may  be 
revived  upon  proper  ap]>lication  to  a  court,  and  his  property 
fubjetted  to  the  payment  of  the  debt.  The  creditor  may  lodge 
money  with  the  goal  keeper  for  the  fupport  of  fuch  debtor,  and 
keep  him  in  goal  as  long  as  he  pleafes  to  lodge  money  for  his 
fupport. 

Eut  when  a  debtor  has  taken  tlie  poor  prifoner's  oath,  or  has 
no  vifible  means  of piyJng  the  debt,  for  which  he  was£onimitted, 
the  law  has  made  provifion  for  his  afngniiient  in  fervice  in  fatisfac- 
tion  of  it — which  is  the  ultimate  adl  which  the  law  can  exert  in 
enforcing  the  pa;»irient  of  a  debt. 


Atvniofi 


ADDITIONS.  aSp 

Addition  to  Chapter  Twenty-third— On  Trial. 

In  refpedl  of  the  compulfion  ofwitnefles  to  appear  in  court,  attd 
tcftify,  it  may  be  obferved,  that  courts  of  law  on  applicalion,  where 
the  appearance  of  a  witnefs  cannot  otherwife  be  obtained,  may 
iflue  a  warrant,  and  bring  him  before  the  court  to  teftify,  as  well  in 
«ivil  as  in  criminal  cafes  :  for  inftances  may  happen,  where  a  wit- 
nefs refufes  to  appear,  when  the  caufc  is  of  fuch  a  nature,  th?it  no 
pecuniary  compenfation  can  be  adequate  to  the  injury  fuftained  by 
waut  of  his  teftimony  ;  and  there  may  be  inftances  where  a  witnefs 
is  a  bankrupt,  and  wholly  unable  to  pay  the  damages  to  which  he 
may  befabjefted. 

When  an  objeftion  is  made~toa  witnefs,  on  the  ground  of  ints^ 
jreft,  the  objcftor  may  prove  the  fadl,  by  other  witnefles,  he  may 
challenge  him  upon  the  voir  dire  oath,  or  he  may  permit  him  to  be 
fworn  in  the  nfual  manner,  and  then  examine  him  with  refpe£t  to 
his  intereft,  and  if  his  mtereft  appears,  he  may  be-reje£ted  ;  but  a 
party  cannot  purfue  but  one  of  thefe  modes  with  regard  to  o 
witnefs,  and  when  he  has  elefted  one  mode,  and  the  matter  is  de-» 
termined  againft  him,  he  cannot  refort  to  another,  a  Thus  if  the 
objector  fails  to  prove  the  fa6t  by  indifferent  teflimony  ;  yet  i£ 
after,  the  witnefs  is  fworn,  it  appears  from  his  own  teftimony,  that 
he  is  interefted,  he  cannot  be  rejefted,  and  his  intereft  only  goes  to 
his  credibility. 

Addition  to  CHAfTER  Seventeenth.-^Actions  on 

STATtTES. 

b  WHERE  a  ftatute  inflidls  a  penalty  of  a  certain  furtl  each 
month,  as  in  the  cafe  of  executors  neglefting  to  prove  a  will,  the 
informer  cannot  accumulate  the  penalties  of  feveral  months,  and  re- 
cover the  whole  in  one  action  ;  but  only  the  forfeiture  of  one  month 
can  be  fuedfor  and  recovered  at  a  time.  They  being  confidered  as 
sLilimuius  to  daty^ 
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BOOK  Fifth. 

Of  Crimes  and  Punifliments. 

Chapter  First. 
GENERAL  OBSERVATIONS  RESPECTING  CRIMES. 


N  the  preceeding  Book  we  have  treated  at  large  of  legal  reme' 
dies  for  civil  injuries.  We  now  come  to  handle  the  important,  and 
intertfting  fubjecl  of  crimes,  and  punilhraents. 

A  crime  may  be  defined  to  be  an  aft,  committed  or  omitted,  in 
violation  of  a  public  law,  that  either  forbids,  or  commands  it.  A 
puni/liment  is  fome  pain  or  penalty  inflifted  on  a  criminal,  by  the 
judgment,  and  command  of  fome  lawful  court,  for  the  purpofe  of 
correfting  and  amending  him,  and  preventing  him  from  the  com- 
miffion  of  like  crimes  in  future  :  and  likewife  for  the  purpofe  of 
operating  as  a  public  example  to  mankind  in  general,  in  order  to 
deter  them  from  the  praftice  of  fimilar  crimes,  by  the  dread  of  fimi. 
lar  punifhments.  A  mifdemeanor  is  fynonimous  with  crime  ;  but 
when  crimes  and  mifdemeanors  are  mentioned  together,  it  is  com- 
monly underftood  that  the  firft  relate  to  higher,  ^d  the  laft  to 
lower  offences. 

Theobjeft  of  the  inflitution  of  fociety,  is  to  preferve  to  individu- 
als certain  private  focial  rights,  and  to  reftrain  thofe  afts,  which 
difturb  the  peace,  interrupt  the  happinefs,  and  tend  to  the  diflblu- 
tioH  of  government.     As  mankind  united  in  fociety  for  that  pur- 
pofe, 
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pofe,  this  niufl:  be  the  leading  principle  of  all  laws,  which  reftrain 
their  conduct.  Thofe  adts  which  violate  the  rights  of  iiidividiials, 
are  private  wrongs  :  and  thofe  which  afteft  the  general  welfare, 
are  public  crimes.  The  fame  acts  will  generally  coniVitute  a  pri- 
vate iniurv,  as  well  as  a  public  crime.  A  public  punifhmcnt  i* 
inflicted  on  the  part  of  the  ftate,  io  redrain  fuch  conduft,  and  the 
party  injured  is  entitled  to  a  compenfation  for  the  injury  he  has 
fuftained.  If  one  man  allaults  and  beats  another,  he  is  punifned 
by  a  fine  for  diiUirbing  the  peace,  and  compelled  to  compenfate  in 
money  the  perfon  he  has  abufed  and  wounded.  All  public  crimes 
therefore  are  conlidered  and  eftimaied  as  relativ^e  to  the  community 
at  large,  and  private  wrongs,  as  they  affect  individuals.  If  every 
man  was  allowed  to  kill,  wound,  or  evilly  treat  his  neighbour,  and 
to  take  a,way  and  dellroy  his  property  at  pleafure,  it  is  apparent 
that  it  would  not  only  deftroy  all  private  right,  but  diflolve  the 
bands  of  fcciety.  It  is  therefore  not  only  neccflary  tlia*^^  a  com- 
penfation fhould  be  awarded  to  the  perfon  Vvho  has  fufteredthe 
lofs  ;  but  that  the  collected  ilrength  of  the  community  fhould  be 
exerted,  to  prevent  thofe  ads  which  endanger  its  exillence. 

As  human  laws  are  founded  upon  political  confiderations,  legif- 
lators  have  not  deemed  themfelves  to  be  bound  folely  by  the  moral 
law  in  enabling  their  codes.  It  has  never,  however,  been  adopted 
as  a  maxinv,  that  they  may  require  a6ls  to  be  done,  which  are  for- 
bidden by  the  law  of  nature  :  but  the  great  rule  is,  that  they  are 
not  bound  to  punifh  all  the  infractions  of  natural  law  ;  thattbey\ 
may  never  infringe  that  law  ;  that  they  may  prohibit  under  civil 
pains  and  penalties,  not  only  thofe  ads,  which  are  repugnant  to 
natural  law  ;  but  that  they  may  alfo  reftrain  the  condud  of  tlie 
members  of  the  community,  In  thofe  points,  which  are  indiflerent 
as  it  regards  natural  law,  for  the  purpofe  of  promoting  the  political 
\velfare  of  the  (late.  Hence  we  find  a  divifion  of  public  crimes,  into 
thofe  which  arc  m>ala  in  fe,  wrong  in  their  own  nature,  tliajt  is 
morally  wroug  :  and  thofe  whicli  are  mala  prohibita,  wrong  be- 
caufe  they  are  proliibited,  that  is,  politically  wrong.  Under  the 
firft  divifion  is  comprehended  thofe  ads,  which  are  prohibited  by  the 
law  of  nature,  as  well  as  the  law  of  fociety, — fuch  as  murder,  rob- 
bery, theft,  aduitery,   and  the  like  :  and  the  latter  are  fu'-h  as  are 

not 
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jiot  prohibited  by  the  law  of  nature,  but  are  only  prohibited  by  the 
law  of  fociety  on  poliiical  confiderations, — fach  are  the  kws  ref- 
peding  taverns,  ai'd  the  like. 

In  this  point  of  view,  crimes  are  contemplated  by  a  human  tribu- 
nal. The  iubje<a  of  punishment  merits  a  particular  inveftlgatioii. 
Mv  limits  confine  me  to  a  few  general  obfervations.  It  is  a  funda- 
mental principle;  that  the  [ok  e>idofpuu}fJr,nc?ith  the  preventtm  cf 
crimes  and  that  every  pvn'ijhinent  ought  to  be  prGporiior.cd  to  the  oj- 
faice.  It  has  been  afcertained  by  experience,  that  mildnefs  of  pun- 
ifliment  is  better  calculated  to  prevent  crimes^  than  feverity_ 
Where  the  laws  are  fanguinary,  and  difproportionate,  informing 
officers  v.'ill  be  unwilling  to  profecute,  and  jurors  will  be  unwilling 
to  convict  :  and  if  an  offender  ft\ould  be  fo  unfortunate  as  to  be 
c-onvlfted,  he  will  ftand  a  chance^be  deemed  a  proper  objedl  of 
pardon.  The  profpect  of  elcapiug  the  puniOiment,  will  diminifh 
its  terrors,  in  the  eyes  ofa  criminal.  But  when  the  p-jniflmicnt  is 
mild,  and  proportionate  to  the  oiFence,  every  perfon  will  combine 
in  the  punifhmcnt  of  the  offender,  and  a  mild  punifliment  when  it  is 
certain  that  it  will  be  infiifted^will  operate  with  far  greater  force 
to  deter  from  the  commillion  of  crimes,  than  fevere  punifliments, 
where  it  is  micertain  whether  they  will  be  inflicted,  and  tlve  offen- 
der has  a  variety  of  chances  to  efcape. 

In  countries  where  the  laws  are  fanguinary,  if  they  are  rigoroufly 

executed,  the  frequency  of  the  punilhment,  ofteti  renders  the  ob- 

ieft  fo  familiar  and  common,  as  to  difirm  it  of  its  terror.  In  Eno-- 
••  o 

land  there  are  one  hundred  and  feventy-fix  crimes  punilliable  with 
death,  without  benefit  of  clergy,  and  fixty-five  where  the  benefit 
of  clergy  is  allowed  :  yet  in  no  country  are  crimes  more  frequent 
and  more  perfons  fufFer  there  by  the  hands  of  the  executioner  than 
in  all  the  ci\ilized  world  befides,  a  So  frequent  and  common  are 
executions  in  England,  and  efpecially  in  London,  that  the  people 
behold  them  without  any  emotions  of  horror,  or  compaflion  ;  and 
there  are  many  inflances  Vvflierc  the  fame  crime  is  perpetrated  un- 
der tiie  gallows,  for  which  the  criminal  is  hangi)ig.  Eut  in  all 
countries  where  the  punifliment  of  death  is  rarely  infli6ted  no 
language  can  defcribe  tlie  horror  which  it  imprefles  on  the  mindS 
of  the  furrounding  fpe^lators. 

In 
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In  all  countries  where  puniflitr.ents  have  been  mild  and  propor- 
tioned to  oiFenc*3,  it  has  been  demonftrated  by  experience  that 
fe\ver  crimes  are  committed.  Indead  then  of  infilcling  death  up- 
on the  greater  part  ofcriines,  conpnsinciit  to  hard  labour  and  coarfe 
/.?;v  has  been  f-ibftituted.  The  certainty  and  long  continuance  of 
fiich  a  ounifiiment,  will  more  eitedually  prevent  crimes,  than  all 
the  pains  and  isrrors  of  death,  under  the  ufual  profpecl  and  hope 
of  eCcape. 

The  example  of  the  State  of  Pennfylvania,  ought  to  be  mention- 
ed to  their  honour.  It  is  worthy  the  attention  of  every  philofo- 
pher,  and  ought  to  be  imitated  by  every  government.  They 
Iiavc  f.ibftltuted  for  all  crimes  excepting  :reafon  and  murder  in  cer- 
tain degrees,  the  punilliinCnt^^tP^«;//''A'f7//t7//  to  hard  labour,  and 
coarfif  fnre,  infliead  of  death,  xut  ib  is  in  the  mode  of  inflicting 
the  punilliment,  in  the  gtjverument  and  difclpliae  of  the  prifon, 
that  our  greateft  admiration  is  excited,  and  the  caufe  of  humanity 
mod;  eixedually  ferved.  In  a  building  accommodated  to  that  pur- 
pofe,  we  behold  the  convicls  performing  the  labour  afligned  them, 
with  as  much  regularity  and  good  order,  iis  the  fame  number  of 
mechanics  in  a  work  (hop.  To  ftimulaie  them  to  be  induftrious, 
they  are  entiiled  to  receive  on  their  releafe,  fuch  fum  as  the  value 
of  their  labour  exceeds  their  coil  and  cxpenfe.  In  cafe  of  refract- 
ory behaviour  during  the  period  afligned  for  their  puniJlimcnt, 
they  may  be  confined  in  rhe  folitary  manfions  ofa  cell,  till  they 
v/ill  fubmit  and  cojform  to  the  rrgulations  of  the  goal.  They 
are  fecuredand  kept  to  labour  without  ivons  orfliackles.  SubjeA 
to  no  hardfhiji,  but  confinement  to  labour  and  coarfc  fare,  they  in 
every  other  refpeft  live  in  a  comfortable  manner,  in  convenient  and 
healthy  appartments.  In  the  dreary  walls  ofa  prifon,  where  crimi- 
nals are  conftantly  fuifering  punilhment  for  the  mod  attrocious  o/Ken- 
ces,  we  fee  not  the  tears  of  angnifii,nor  hear  the  groans  of  defpair  ; 
there  are  no  marks  of  feverity  and  cruelty.  And  yet,  by  this  mild 
p;:ni!'hnu.-nt,  it  is  found,  that  crimes  are  more  effectual !y  retrained 
than  by  the  awful  puniiliment  of  death.  But  what' is  ftill  more 
iiitereiliug  to  the  feelings  of  humanity,  tl-.c  criminals  are  correfted, 
amemlcci,  and  in  ibme  inllances  reftored  to  focjety  as  refraimed  ci- 

Ti/;cns,     'i  he  world  has  nei^er  before  witncfled  fuch  an  example  of 

benevolence. 
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benevolence,  in  the  mode  of  punifl>ing  criminals,  nor  has  pnnifh- 
ment  ever  before  produced  fuch  falutary  eifcfts.  Compare  t!ie  Hate 
of  this  prifon,  with  the  prifons  of  every  kingdom  in  Europe,  and 
it  willreflea  the  highefl:  honor,  on  the  compaflion  and  generofity 
of  the  authors  of  this  goodly  work,  and  confirnilhc  hope,  that  in 
America,  not  only  the  form  of  government,  but  the  adniiniRration 
of  juftice,  will  receive  its  laft  and  greateft  improvement.  We^read 
■with  admiration,  the  heroic  atchievements  of  an  Alexander,  a 
Csfar,  and  a  Frederic  :  but  how  much  dearer  to  the  heart  of 
fcnfibilty,  is  the  charafter  of  the  benevolent  philofopher,  who 
makes  it  the  great  object  of  his  ambition,  to  intrpduce  humanity 
within  the  walls  of  a  prifon  ;  who  attempts  to  correcl  and  amend  of- 
fenders, by  foftening  the  pains  ofpunifhment :  who  inftead  ofexttr- 
minating,  aims  to  render  them  ufeful  members  of  the  community. 
The  fatisfaftion  of  doing  good,  furnifhes  the  richell:  reward  to  a 
generous  mind  ;  but  from  the  univerfal  tribute  of  praife,  i-endered 
to  the  memory  of  the  celebrated  Howard,  it  Is  probable  that  the 
period  is  not  remote,  when  great  exertions  in  the  caufe  of  philan- 
thropy and  humanity,  will  acquire  a  more  diftinguilh^d  and  lading 
fame,  than  the  moft  fplendid  enterprlfes  of  heroes  and  v.arriors. 

In  this  ftate,  before  Montefquieu,  and  Beccaria,  had  Immortalized 
their  names  in  pleading  the  caufe  of  humanity,  the  legiilature  had 
begun  to  pradlice  upon  the  fublime  principles,  which  thefe  philofo- 
phers  have  recommended  by  all  the  charms  of  eloquence  and 
power  of  reafon.  Our  ancedors  when  they  enafted  their  criminal 
code,  were  far  from  being  dlfpofed  to  adopt  the  fanguinary  fydem 
of  their  native  country.  They  exploded  the  idea  of  inflicling 
death,  upe^n  crimes  of  a  very  different  nature.  For  a  few  of  the 
moft  enormous  crimes,  the  punifhnient  was  death,  and  for  the  reft, 
corporal  pains,  and  pecuniary  penalties  were  indicled,  according 
to  the  nature  of  the  offence.  But  it  was  difcovered  that  there  were 
certain  crimes  to  which  the  wicked  and  the  indolent  were  tempted 
by  fo  ftrong  a  deiirc  to  obtain  property  without  labor  or  induftry, 
that  they  could  not  be  reftraiued  by  ordinary  corporal  and  pecu- 
niary punifhments.  Unwilling  to  introduce  fonguinary  punifh- 
ments,  the  legiilature  adopted  the  principle  of  punifhing  a  certain 

slafs  of  crimes,  by  confinement  to  hard  labour  and  coarfcfare.     For 

this 
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this  purpofe,  New-Gate  prifon  waserefted.  The  convicts  are  inf- 
mured  during  the  night  in  the  dreary  manfions  of  a  profound  ca- 
vern, to  heighten  the  horror  of  the  punifliment,  and  to  guard  a- 
gainfl:  the  pofiibility  of  an  efcapc.  By  day  in  an  upper  apartment, 
chained  for  their  fafe-keeping,  they  are  compelled  to  perform  fuch 
liai-d  labour,  as    is  jnoft  fuitable  for  theni. 

Thelegiilature  have  aimed  to  proportion  the  punifliment,  to  the 
nature  of  the  offence,  and  for  that  purpofe  have  introduced  three 
didindt  grades  of  punifliment, — Death  :  Confine^nent  to  hard  labor, 
and  coarfi  fare  t  Corporal  and  pecumary  pahn  and p&naltks.  The 
crimes  for  which  death  is  the  punilhment,  are  treafon,  murder, 
rape,  the  crime  againft  nature,  mayhem,  and  arfon,  where  fome 
life  is  endangered.  Imprifonment  in  New-Gate  is  inflided  on 
robbffry,  burglary,  forgery,  counterfeiting,  horfe-ftealing,  arfon, 
attempting  to  commit  a  rape,  perjury,  and  aiding  to  efcape  from 
New-Gate  prifon.  On  all  other  crimes  corporal  and  pecuniary 
punifhments  are  inflidted. 

The  legiflature  have  unqucflionably  adopted  the  three  eflential 
grades  of  punifliment,  but  it  is  a  ferious  quelUon,  whetlier  in  every 
inRaiiCe,  the  punifhment  is  proportioned  to  the  crime.  The  dread* 
ful  punifhment  of  death,  ought  only  to  be  inflidled  on  thofe  crimes- 
which  directly  and  immediately  tend  to  the  deftrudlion  of  fociety 
and  the  human  race,  as  treafon,  and  murder.  Thofe  outrht  to  be 
prevented  by  the  mofteffciSual  meafurcs  ;  and  if  death  be  inflifted 
on  no  other  crimes,  there  is  no  probability  that  it  will  be  fo  com. 
mon  as  to  be  difirmed  of  ita  terrors.  It  will  imprefs  a  certain  awe 
and  dread  on  the  mind,  that  will  in  the  mod  effectual  manner  pof- 
fible,  guard  againfl  the  commiflion  of  thofe  crimes  ;  but  if  they  are 
jiuuinictl  only  in  the  fame  manner,  as  crimes  of  an  inferior  degree, 
it  will  lead  mankind  to  confound  them  together,  and  efface  thof« 
peculiar  ftntiments  of  horror  from  the  mind,  Avhich  ought  to  be 
enforced. 

But  the  other  crimes  puniiKable  with  death,  by  our  law  are  cer- 
tainly inferior  to  treafon  and  murder,  and  of  courfe  may  be  prevent* 
ed  by  a  puniflnnent  lefs   fevere.     Couiinement  to  hard  labor  may 

bs  fo  varied  in  degree,  as  well  as   length  of  time,  that  it  may  be 

propof.ioneU 
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proportioned  to  a  vaft  variety  of  different  crimes  in  fuch  manner  as 
to  prevent  their  comniiflion.  Here  is  room  for  important  improve- 
ment. This  is  the  mode  by  which  crimes  are  moft  effedually  to  be 
reftrained. 

Thisfubjeft  defervesthemoft  attentive  confideration  of  the  ju  rid 
and  the  philolbpher.  1  fliall  only  remark,  that  the  dreadful  pan- 
ilhmeni  of  death  ouoht  only  to  be  inflidted  on  treafon  and  murder  : 
that  confinement  to  hard  labour  ought  to  be  inflicted  on  thofe 
crimes,  to  which  there  is  a  ftrong  temptation,  which  indicate 
great  moral  depravity,  which  are  infamous,  and  are  highly  irC- 
'jurious  to  fociety  ;  tliat  this  ought  to  be  varied  according  to  the 
aggravations  of  the  offence  :  and  that  for  aU  inferior  crimes,  cor- 
poral pains  and  pecuniary  penalties  may  be  proportioned  in  liich 
a  manner  as  to  fubferve  the  intereft  of  fociety  :  that  corporal  pun- 
ifliment  is  proper  for  thofe  crimes  which  are  infamous  and  bad  in 
thcrir  own  nature  ;  and  pecuniary  penalties  are  adapted  to  adlions 
which  are  deemed  crimes  in  a  political  point  of  view,  and  bad 
becaufe  they  are  prohibited. 


Chapter     Second. 

OF  TREASON. 

AN  purfuing  this  branch  of  our  enquiries,  I  fliall  begin  with  the 
higheft,  and  defcend  to  the  lowed  crimes,  defining  each  in  the  cou- 
cifeft  manner,  and    afcertaining  the  puniflmient. 

In  almoft  all  codes  of  criminal  law,  treafon  is  a  crime  that  com- 
prehends a  great  variety  of  actions,  and  requires  a  long  diflerta- 
tion  to  explain  it.  But  in  this  country,  as  we  have  no  royal  fami- 
lies, whofe  dignity  is  to  be  defended,  and  whofe  affronts  are  to 
be  avenged,  a  fliort  ftatute  fully  defines  the  crime  and  declares 
the  punifliment.  It  is  only  the  majefty  of  the  people,  and  the 
exillence  of  the  government,  that  are  capable  of  being  affected  by 
this  crime.  The  lives  of  the  iiilers  are  fufliciently  guarded  and 
protected  by  the  fame  lavv'S  which  protect  evei;y.meniber  of  the  com- 
munity. 

a  1  The 
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-^  The  ftatute  enacts,  that  all  perfons  belonging  to,  or  reCidrng 
withhi  this  ftate,  and  under  protection  of  its  laws,  who  fliall  levy- 
war  againft  the  ftate  or  government,  or  aid  any  enemies  at  open 
war  againft  this  State  or  the  United  Staves,  by  joining  their  arm- 
ies, or  inlifting,  or  procuring  others  to  ialift  for  that  purpofe,  or 
by  furnifliing  arms,  ammunition,  provifion,  or  any  other  articlee 
for  their  aid  or  comfort,  or  by  carrying  on  a  corrcfpondeiice 
with  them,  or  fhall  form  or  be  concerned  in  any  combination, 
plot,  or  confpiracy,  for  the  betraying  this  State  or  the  United 
States,  into  the  hands  or  power  of  the  enemy,  or  fliall  give  or  at- 
tempt to  give  any  intelligence  to  any  enemy  for  that  purpofe,  flial! 
on  conyi(Stion,fLifFer  death.  That  all  perfons  who  fliall  endeavour 
to  join  the  enemies  of  this  or  the  United  States,  or  ufe  their  influence 
to  perfuade  any  perfon  to  join,  aid,  or  comfort  them  in  any  man- 
ner, or  fliall  have  knowledge  of  any  perfon's  endeavouring  to  djt> 
the  fame,  and  ftiail  conceal  it,  fliall  be  punifliedby  fine,  according; 
to  the  nature  of  the  oftence,  and  be  imprifoned  at  the  diicretion 
of  the  fuperior  court,  not  exceeding  ten  years.  That  no  perfun 
accufed  of  this  crime,  and  on  examination  before  proper  autho- 
rity, fliall  be  adjudged  to  be  held  to  trial,  fliall  have  bail,  unleii 
befoie  the  ccjrt  having  final  jurildiftion. 

Since  the  paffing  this  ftatute,  the  government  of  the  United  States- 
has  been  eftabliflied  and  a  ftatute  enafted,  defining  and  punifliing 
treafon,  which  will  fuperfede  the  necellity  of  the  law  of  this  ftat«. 


Chapter    Third, 
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NDER  this  head,  I  fliall  treat  of  the  crimes  of  murder  and 
maiiflaugluer.  Their  connexion  Is  fuch  as  requh-es  them  to  be 
con(idered  together. 

The  Statute  refpeding  murder  enafts,  f>  ''  that  if  any  perfon 
*'  fhall  commit  anv  v^ilful  murder,  upon  malice,  hatred  or  cruel- 
*'  tv,  not  in  a  man's  juft  and  neccflary  defence,  nor  by  cafuaky 
<'  againft  his  will,  or  fliall  flay  or  kill  another  through  guile,  or 

by 
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*^  by  poifoning,  or  other  fuch  atrocious  praftices,  he  lliall  be  p^t 
"*'  to  death."  <:  The  common  law  definition  of  murder  is"  when 
*'  a  perfon  of  found  memory  and  difcretion,  unlawfully  killeth  any 
"  reafonable  creature  in  being,  and  in  the  public  peace,  with  ma- 
^*  lice  aforethought,  either  exp re fs  or  implied."  It  is  evident  that 
the  ftatute  is  made  in  affirmance  of  the  common  law.  It  is  Itrange 
that  the  revifers  of  our  ftatutes  did  not  adopt  the  perfpicuou^  and 
accurate  language  of  the  common  lav/^^  in  dcfcribing  this  oifence. 

The  age  and  capacity  of  perfons  to  commit  this  as  well  as  other 
crimes  will  be  confidered  hereafter.  The  perfon  killed,  to  confti. 
tute  murder  muft  be  aftuallv  in  exiftence.  '^  To  kill  a  child 
in  its  mother's  womb,  is  not  murder,  but  a  great  mifdemeanor, 
but  if  the  child  be  born  alive,  and  then  die  by  rcafon  of  the  injury 
it  fufFered  in  the  womb,  it-will  be  murder  in  him  who  caufcd  it. 
Every  perfon  who  is  in  the  ftate,  is  in  the  public  peace,  and  of 
courfe  protected  in  his  life,  excepting  alien  enemies  at  open  war, 
and  who  enter  the  ftate  with  an  armed  force.  In  the  repulfinu 
of  fuch  invaders  it  is  ju(Hfiable  to  kill  them.  But  if  an  alien  en- 
emy comes  into  tiiis  ftate  in  a  peaceable  manner,  without  force, 
tho  in  the  chara<!:T:er  of  a  fpy,  no  pcrlon  has  a  right  to  kill  hira^ 
but  may  appreliend  him  for  trial. 

e  There  muft  be  an  aftual  klUing  :  an  aflault  with  an  intent  fo 
kill  is  a  mifdem.canour,  but  not  murder.  The  modes  of  murder  may 
be  as  various,  as  the  poliiblc  means  of  taking  away  lite,  as  bv 
poifoning,  ftriking,  ftarving,  drowning,  or  by  an  indirect  aft,  nf 
which  the  probable  cenfcanence  may  l>e,  and  aftiially  is  death. 
ylfamanfet  a  dog  upon  another,  and  the  dog  kills  him,  it  is 
murder.  If  a  man  tarns  loofe  a  bciifi:,  which  he  knows  is  ufed  to 
do  michief,  parpoffly,  and  he  kills  any  perfon,  it  is  murder.  So 
where  a  fon  carried  his  fick  father  againO:  his  will,  in  a  coldfrofly 
feafon  from  town  to  town,  by  reafon  whereof  he  died,  it  was  held 
to  be  murder.  If  a  man  lay  poifon  to  kill  one,  and  another  is  kil- 
led by  it,  this  is  murder,  g  According  to  the  comn)on  law,  a 
perfon  muft  die  within  a  year  and  a  day  after  the  itroke  was  given, 
or  caufe  of  death  was  adminiftercd,  to  conftitute  the  crime  of  mur- 
der, and  that  in  the  computation  the  whole  day  in  which  the  fact 

Avas 
c  3  In(l.  47,     4  Bhck.  C'fn.   195.     A  ,?  Tnft.  50.       1  Hawk      P.  C.  80. 
4BI  (k.Cum.   198.       e  Ibid.  19'i.       /4  Cl-'ck   Com.   196,   197.        E   Hjiwk, 
P.    C.  j3,  79.    g   Hawk.  P.  C.  79.      li.  r.  C,  n. 
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■was  done  fliall  he  reckoned  the  firR.     ^  Malice  prepeftfe  is  the 
grand  charaderillic  of  this  crime.     Tliis  malice  is  not  toiiHned  to 
the  particular  objeft,  but  where  the  conduft  fhews  tliat  depravity 
of  mind,  and    wicked    malignant  heart,  which  evidences  that  the 
oiFenderis  capable  of  any  milchief  however  dangerous  to  the  com- 
munity, it  will  be  fuiiicient  proof  of  malice  prepenfe.     This  may 
"be  either  exprcfs  or  implied.     >  Exprefs  malice  is  where  the  de- 
fign  is   formed,  and  the  aft   perpetrated  in  a  deliberate  manner. 
This  may  he  determined  by  the  attendant  circumflances,  as  by  ly- 
ing in  wait,  former  menaces  and  enmity  ;  and  concerted  fchcmes  to 
dofome  bodily  injury,  which  clearly  difcover  the  intention  to  kill. 
k  A  duel  v/ill  come  within  the   defcription  of  deliberate  murder. 
There  are  inftances  where  there  is  no  intent  to  kill,   yet  the  acl 
is  accompanied  by    fach  exprefs  hatred,   revenge,  and  cruelty,  aS 
to  evidence  a  total  depravity  of  heart,  and  conftitutc   malice  pre- 
penfe.    I  Where  a  park-keeper  tied  a  boy  that  was  dealing  wood, 
to  a  horfe's  tail,  and  dragged  him  along  the  park  :  a  mafter  correft- 
ed  a  fervsnt  with  an  iron  bar  ;  and  a  fchool-mafler  ftamped  on  a 
fcholar's  belly,  fo  that   the    fufFercrs  died,  thefe  afts  were  held  to 
be  mnrder.     So  where  a  perfon  deliberately   goes  with  a    horfe 
ufed  to    ftrike,  or  difcharges  a  gun  among  amuliitude  of  j^eople, 
by  which  any  are  killed.     Such  acl  demonilrate  that  wanton  cruel. 
ty,  and  unfeeling  barbarity,  which  render  the  perpetrators  unfit 
and  dangerous  members  offociety. 

m  Where  two,  or  more  aflemblc  for  the  purpofe  of  doing  an  un- 
lawflil  aft  againft  the  peace,  and  of  which  the  probable  confequence 
may  be  bloodflied,  as  to  beat  a  man,  or  commit  a  riot,  and  one  of 
tliem  kills  a  man,  it  is  murder  in  all,  becaufe  of  the  illegality  of 
the  aft,  and  the  premeditated  wickedncfs  of  the  defign. 

Implied  malice  miifl  be  deduced  from  the  circumftances  attending 

the  iaft.     /!  Where  a  perfon  upon  little  or  ro  provocation,  Itrikes 

another  wit!)  a  dangerous  weapon,  and  kills  him,  the  law  implies 

malice  prepenfe.       There  is  cordiderabie  nicety  in  dilVmgnifliing 

between nnirder,  and  manflaughter,  v^here  the  death  enfuesupon  a 

fudden  quarrel.     Whej-e  on  a  fudden  quarrel,  and  high  provocation, 

a  man  is  tranfported  beyond  himlelf,  and  in  the  paroxifm  of  anger 

intentionally 
I  4  Bla'k.  Com.  198.     /.IMd.  199.     i  Hil.  I'.  C.  451.       k  1  Ha*k.  F.  C '  82. 
J4  Black.  Coni.  i<^<j.         m  1  IJdwk.  P.  C.  •.%.  n  4  blac  Com.  ioo. 
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intent'ionaUy  kills  a  perfon,  it  is  manflaugliter.     o  So  wlaere  a  perfun 
upon  flight  provocation  beats  another,   with  an  intent  to  chaftife 
him,  and  not  kill  Iiim,  and  unfortunately  kills  him,  it  is  manflaugh- 
ter.     Thefe  feem  to  be  very  reafonable  allowances  for  the  paflions 
and  failings  of  mankind.     But  if  a  man  will  rife  into  anger  upon 
trifling  provocations,  as  mere  words  and  gedures,  and  intentionally 
kill  his   fellow-creature,  or  treat  him  with  that  cruelty,  and  bar- 
barity, which  produce  his  death,  the  law  implies  malice,  and  pro- 
nounces him  a  murderer:   or  if  a  per  fon  in  a   fudden  afl  ray,  how- 
ever abufed,  has  the  command  of  his  temper,  and  deliberately  and 
intentionally  kills  another,  it  is  murder.     If  two  have  had  a  quar- 
rel,  and  they  feparate,  and  have  tima-  to  cool  their  paflions,   and 
then  one  kills  the  other,  it  is  murder.    />  If  a  man    kills  a  fherifF 
or  other  public  officer,  or  any  of  his  afliaants  in  the  execution  of 
their  duty,  endeavouring   to    preferve    the  peace,  or  any  private 
perfon  endeavouring  to  fupprefs  an  alfray,   or  apprehend  a  felon, 
knowing  the  authority  or  intention  with  which  he  interpofes,  the 
law  implies  malice,  and   the  killer  is  guilty  of  murder,     q  It  is  a 
principle  of  the  common  law,  that  where  a  man,  intending  to  com- 
mit a  felony,  undelignedly  kills   a  man,   he  is  guilty  of  inurder. 
If  a  man  liioots  at  a  one  perfon,  and  milTmg  him  kills  another,  he 
is  guilty  of  murder.     If  one  lays  poifon  to  kill  a  man,  and  another 
H^  accident  takes  it,  and  dies,  it  is  murder  ;   but  if  the  polfon  be 
laid  to  kill  rats,  and  a  man  takes  it,  and  dies,  it  is  not  murder. 

The  ftatute  has  declared,  that  in  the  cafes  of  juft  and  neceflary 
clefence,  and  cafualty,  the  killing  of  a  man  is  not  murder.  Let  us 
attend  to  thefe  circumftances,  and.  this  will  aid  us  in  giving  an  ac- 
curate defcription  of  murder. 

r  Juftifiable  homicide  is  where  the  aft  refults  from  unavoidable 

neceflity,   without    any   will,    intention,    defire,  inadvertence,  or 

negligence,  on  the  part  of  the  killer.    /  As  where  an  officer  in  the 

execution  of  a  judgment  of  court,  puts  a  malefaftor  to  death  ;   o*^ 

where  an  officer  in  the  execution  of  his  office,  kilts  a  perfon  that 

adaults,  or  refifts  him.     So  where  an   .officer,  or  a  private  perfon* 

endeavor  to  take  a  perfon,  charged  with  fome  high  crime^  and  are 

refilled,   and  in  the  attempt   to  tal«e   kill  him,    this  is  ju{lifiable« 

Where 
cFort.  291.     p  I  Hi!.  P.  C.  457-     q  4  Blsik.  Com.  aoi.        r  iLid  178. 
/i  Hawk.  P.  C.  71 . 
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Where  there  is  a  riot,  or  rebellious  aflcmbly,  and  the  peace  officers 
endeavouY  to  difperfe  tloem,  and  they  refiife,  it  will  be  juftifiable 
to  kill  thera^  if  it  be  nccc(i-y-y  for  the  purpofe  of  executinc^  the  law. 

*  Homicide  is  juftifiablc  for  the  preventing  of  any  forcible  and 
atrocious  crime  ;  as  an  attempt  to  rob,  to  niurdtr,  to  break  open  a 
houfc,  or  to  burn  it.  But  to  prevent  crimes  not  accompanied  by 
force,  to  kill  aperfon,  could  not  bt  julhliabie.  It  is  juftifiablc  for  ^ 
woman  to  kill  a  man,  who  attempts  to  ravifh  her  :  and  a  hufband 
or  father  may  juftify  killing  a  man,  who  attempts  to  commit  a  rape 
tipon  his  wife  or  daughter.  And  in  all  inftances  where  the  crim.e 
h  capital,  it  is  juftiHable  to  prevent  tiie  comniiffiou  of  it,  by  killing 
the  perfon  attempting  it, 

«  Excufable  homicide  is  by  mifadventnre,  or  cafually,  or  in  fclf- 
defencc,  upon  the  prmciple  of  felf  prcfiirvation.  Komicide  by 
Hiifadventure,  orcafuahy,  ir.  where  a  man,  doing  a  lawful  acl,  with- 
out any  intention  of  hurt,  unfortunately  kills  another  :  as  where  a 
jnan  is  ciirting  with  an  ax,  and  the  head  flies  off,  and  kills  a  bye. 
fiander  :  or  where  fundry  perfonsare  hunting,  and  onedifcharging 
ills  gun,  undelignedly  kills  another,  >^  Where  a  parent  moderately 
cuj-recls  his  ciilld,  or  maftgr  his  fcholar,  a.id  happen  to  occaliou 
their  death,  it  is  only  niifadveuture  :  but  if  they  exceed  the  bounds 
of  vnoderatlon,  either  in  the  manner,.theiuRrumeat,  or  the  quantify 
of  puniihment,  and  death  enfues,  it  is  manilaugijter  at  leall  ;  and 
may  accordin<>-  to  the  circumilances  of  the  cafe  be  murder. 

y  Homicide  in  felf  defence,  or  fcdf-prefervation,  is  one  of  the  firft 

Vxyvs  of  nature,  which  no  man  ever  refigned  upon  entering  into  fo- 

cicty.     Whenever  a  pcrfun  is  affliuked  by  another,  and  he  has  no 

other  mode  to  defend  his  life,  he  may  kill  the  adailant.     Here  the 

Jaw  goes  upon  this  principle,,   that  a  man  may  take  away  the  life 

of  another  only  wlien  his  own  is  in  danger,  and  he   has  no  other 

poinbie  mode  of  defending  himfelf.     One  may  not  kill  another  to 

defend  himfelf  from  an  aflaiilt.     TJie   law  therefore  requires  that 

where  a  man  is  afluulted  by  another,  he  fliall  do  every  thing  in  his 

power  to  defend  himfelf,  and  lave  his  own  life,  without  killing  the 

aflailant.     He  fliall  retreat  as  far  as  he  can,  till  he  be  flopped  by 

fome  fence,  wall,  or  ditch,  if  the  fiercenefs  of  the  allailant  will  per- 
mit 
/  ',  BInck  Cor.i.  i3o.         u  4  Bbck.  Cm,  i8z.     I   Hawk.  i'.  C   73,  74* 
Hit    P-  C  47j-        J  4  Elack.  Com.  184. 
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Jpitir  :  but  when  he  c.ln  retreat  no  farther,  or  the  Fury  oFtl'.e  af- 
failant  will  not  permit  ir,  -without  nianifcft  danger  of  life,  of 
enoi-iiioiis  bodily  harm,  then  in  his  defence  he  may  j'^ftify  kiUing, 
ihe  allailant. 

■:  Where  p.erfons  ftand  in  the  relation  of  hufband  and  wife,  pa- 
rent and  child,  and  mafler  and  fervant,  they  mayjufHfythe  kiiling 
of  an  all'ailant,  when  neceflary  to  the  defczice  of  each  other. 

'-'  Excufable  homicide  Is  by  the  law  of  England  deemed  a  crime, 
and  is  pmiifliable  by  the  forfeiture  of  goods,  and  tlie  unfortunate 
pcrlbn  mnft  now  pray  out  a  writ  of  pardon  and  reititution  of 
goods  :  which  however,  is  a  matter  ofcouvfe.  In  this  coimtrv  it 
has  not  been  deemed  a  crime,  and  the  unfortanare  perfon  is  Uib- 
jefted  to  no  kind  of  punifhtnenr. 

*  Thei-e  is  one  fpccies  of  murder,  rcfpefling  which  the  {latnte 
has  varied  the  mode  of  proof.  If  a  woman  be  delivered  of  a  baf- 
rard  child,  and  fhe  endeavour  privately,  either  by  drowninv*-^  oy 
fecret  burying,  or  in  any  other  way,  by  herfclf  or  others,  fo  to 
conceal  the  death  thereof,  that  it  may  not  be  known  whetiier  is 
was  born  alive,  or  not,  fl}e  fii^Jl  be  accounted  guilty  of  murder, 
imlefs  file  can  prove  by  one  witnefs  at  leaft,  that  the  child  was 
born  dead.  This  law  is  intended  to  prevent  the  fecret  murdering** 
ofbaftard  children  by  their  moiiiers,  to  conceal  their  difgrace  ; 
and  for  that  purpofe  lias  introdued  a  prefumptive  mode  of  proof 
which  the  nature  of  the  cafe  fee:ns  to  require.  Tliis  law  however, 
has  by  many  been  confidcred  as  bearing  hard  upon  iemale  frailty, 
and  a  rigid  conIlru6tion  of  it,  might  expofe  an  innoccht  woman  to 
iuifer  death,  Who  only  attt;mpted  to  conceal  her  difgrace,  by  cojt- 
cealing  the  death  of  a  baftard  cliild,  which  was  born  dead,  and  to 
■which  Ihe  is  impelled  by  ilie  Itrong  inducement  of  prefervino-  her 
cliaracler. 

c  In  England  they  require  fcncie  preRimptive  proof,  that  the  cLII'i 
was  born  alive,  before  from  the  circumftance  of  the  concealment, 
they  will  convict  the  parent  of  murdering  it.  In  tiiis  (late  it  has 
not  been  confiderisd  necefiary  that  the  wonian  fbould  produce  a 
witiiefs  prefent  at  the  birth  of  the  child,  to  prove  that  it  was  born 

dead': 
z  4  Black. Com.  186.        a%  Kawk.  P.  C  381,        l>  Statutes  i6i. 
f  4  Blaik,  Com.  19S. 
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dead  :  but  if  by  any  clrcunillances,  as  the  appearance  of  the  child 
when  found,  the  mind  ofthe  triers  can  be  fatislied,  that  the  child 
wa«  ftillborn,  the  mother,  tho  from  a  wifh  to  hide  her  dlfgracc, 
fhe  concealed  the  birth  of  her  child,  fliall  not  be  convicted  of 
murder. 

Before  I  finifli  my  cb  ft' r  vat  Ions  on  murder,  it  may  be  proper  to 
fay  fomcthing  refpeding  fuicide,  or  felf-murder,  which  by  the  Eng- 
lifii  law  is  deemed  a  crime.  The  perfou  murdering  hitiifelf,  is  cal* 
led  felo  de  fe,  and  the  punilhment  is  a  forfeiture  of  hi.s  perfonal 
eftate,  and  the  burial  of  his  body  in  a  public  highway,  with  a  (lake 
driven  thro  it.  The  Roman  law  confidered  fuicide  as  not  within 
its  animadverfion  ;  and  it  is  evident  that  the  Englifli  law  origi- 
nated in  the  baibrirous  period  of  fuperftition,  and  cruelty.  There 
can  be  no  a£t  more  contemptible,  than  to  attempt  to  punifh  an  of- 
fender for  a  crime,  by  exercifing  a  mean  z&.  of  revenge  upon  life- 
Itfs  clay,  that  is  infcnfible  of  the  punifliment.  There  can  be  no 
greater  cruelty,  than  the  inflicting  a  punifliment,  as  the  forfeiture 
of  goods,  which  mufl:  fall  folely  on  the  innocent  offspring  of  the 
oft'ender.  This  odious  pmctice  has  been  attempted  to  be  juftified 
upon  the  principle,  that  fuch  forfeiture  will  tend  to  deter  mankind 
from  tlie  commiUion  of  fuch  crimes,  from  a  regard  to  their  fami- 
lies. But  it  is  evident  that  when  a  perfon  is  fo  deltitute  ofaffedion 
for  his  family,  and  regardlefs  of  the  pleafarcs  of  life,  as  to  wiflito 
put  an  end  to  his  exiftence,  that  he  will  not  be  deterred  by  a  con- 
fideiation  of  their  future  fubfillence.  Indeed  this  crime  is  fo  ab- 
horrent to  the  feelings  of  mankind,  and  that  flrong  love  of  life 
which  is  implanted  in  the  human  heart,  that  it  camiot  be  fo  fre- 
quently committed,  as  to  become  dangerous  to  fociety.  There  can 
of  courfe  be  no  nccelfity  of  any  punifliment.  This  principle  has 
been  adopted  in  this  (late,  and  no  inllauces  have  happened  of  a 
forfeirure  of  cdate,  and  none  lately  of  an  ignominious  burial. 

The    Englifli  nation  have  been  diftinguiflied  for   the  frequent 

coinmiflion  of  afts  of  fuicide.     Such  acts  are  rare  in  this  country  ; 

but  no  indance  has  happened  more  remarkable  in  any  country,  than 

tint  of  Beadle,  who  cooly   and  deliberately  in  the  exercife  of  his 

reafon,  niurdcree  liis  wife,  four  childreD_,and  hlmfcif;  from  a  dread 

of  their  being  expufed  to  want. 

We 
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We  fhall  clofe  this  chapter  by  a  difcuifion  of  the  cfime  of  Man- 
flaugbter. 

^The  ftatute  law  has  declared  the  punifliment  for  this  criine^  and 
defcribes  it  to  be  a  killing  without  malice  aforethouglit  :  butw^E 
inuft  have  recourfe  to  the  common  law  for  a  compleat  definition  of 
it.  ^  "  Manflauahter  is  the  unlawful  killing  of  another,  without 
"  malice  exprefs  or  implied,  either  intentionally  upon  a  fudderi 
*<  quarrel,  or  unintentionally  in  the  commiflion  of  fome  unlawful 
**  acl."  If  upon  a  fudden  quarrel,  two  perfons  fight,  and  one  kills 
the  other,  if  one  be  greatly  provoked,  as  by  pulling  his  nofe,  or 
other  great  indignity,  ami  he  kills  the  aggreflbr,  it  will  be  man- 
ilaughter,  becaufe  there  was  no  previous  malice,  and  the  aft  was 
done  haftily  without  deliberation.  But  if  there  be  fufficicnt  time 
for  paffion  to  fubfide,  and  reafon  to  intcrpofe,  and  then  the  perfon 
provoked  kills  the  other,  it  will  be  murder,  becaufe  it  was  a  delibe- 
rate aft  of  revenge,  /If  a  man  detects  another  in  the  aft  of  adul- 
tery with  his  wife,  and  kills  him  on  the  fpot,  by  the  Englifh  law  it 
is  mandaughter  :  for  no  man  ought  to  be  the  judge  and  avenger  of 
his  own  wrongs  ;  but  fuch  is  the  nature  of  t^iis  injury,  that  if  any 
iliing  will  juftify  the  taking  away  life,  as  an  inQ-antaneoos  punifii- 
ment  by  the  party  injured,  it  mud  be  this,  g  Ankl  in  England  on 
the  conviftion  ofa  perfon  of  manllaughter  under  iht- le  circumftances; 
the  judges  direfted  the  puniihment  to  be  ligJitly  iniljfted. 

Intentional  manflaughter  differs  from  homicide  in  felf-defencp, 
in  this  refpecT:  ;  one  is  a  fudden  aft  of  revenge,  and  the  otlier  a  ne- 
ceflary  aft  of  felf-prefervation.  Unintentional  manllaughter  diiFer? 
from  homicide,  by  mifadventure  in  this  refpeft  ;  the  firft  reJulrs 
from  an  unlawful,  and  the  Jaft  from  a  lawful  aft.  b  If  two  raea 
fight,  and  one  kills  the  other,  it  is  manllaughter,  becaufe  the  aft 
of  fiG-htino-  was  unlawful.  ;  If  a  man  does  an  act  lawful  in  itfelf,  in 
an  unlawful  manner,  without  due  caution,  it  is  manllaughter. 
Where  a  workman  flings  down  a  ftone  or  piece  of  timber,  into  3 
ftreet,  and  kills  a  man,  itmav  be  either  homicide  by  mifadventure, 
yiianflaughter,  or  murder.  If  in  a  country  village  where  few  pafs^ 
and  due  warning  is  given,  it  is  mifadventure.  If  in  a  large  town, 
where  people  are  ccnftantly  paffing,  it   will  be  manllaughter,  thgj 

11  r  warning 

«i  Statutes,  T^s.      /•  4  Blatk,  Com.  ici,      /"  Ibiu      ^   ?j,  T.  R.aym.  ii;;. 
i  4  Slack.  Com.  ji;i.     /  3  hiO.  57. 
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warning  be  given  :  but  if  no  warning  be  given,  it  will  be  murcfcr, 
for  fuch  coiiduft  evidences  a  general  malice  againft  all  mankind. 
IF  one  riding  a  horfe,  another  whips  him,  by  which  he  runs  over 
a  child  and  kills  him,  it  is  accidental  in  the  rider,  but  manflaujzh- 
,  ter  in  tlie  perfon  ftrildng  the  horfe,  for  the  aft  was  a  trelpafs. — 
Wherever  death  enfues  in  confequence  of  awy  dangerous  and  unlaw- 
ful fport,  as  fhootin*,  or  calling  ftones  in  a  town,  the  flayer  is 
goilty  ofmanflaughter,  on  account  of  the  illegality  of  the  acts. 

k  The  general  rule  is,  that  when  an  unintentional  homicide  hap- 
pens  in  eonfequence  of  an  unlawful  aft,  it  will  be  murder  or  man- 
flaughter,  according  to  tlie  nature  of  the  aft  which  occafioried  it. 
If  it  be  in  the  commiffion,  or  in  the  attempt  of  committing  a  capr- 
tal  crime,  it  will  be  murder  :  as  if  a  man  fliould  kill   a  woman  in 
attempting  to  commit  a  rape,  it  would  be  murder  :  if  the  crime 
be  not  capital,  or   the  aft  a  trefpafs,  it  will  be  manflaughter. — 
There  can  be  no  doubt  of  the  julTice  and  propriety  of  making  the 
unintentional  killing  of  a  perfon,  murder,  where  the   real  intent 
was  to  comn'.it  a  crime  cf  as   high  a  nature.     But  the  law  is  too 
fcvere,  to  fay  that  it  iliall  be  manilaughter  in  all  cafes,  wliere  the 
killing  refiilts  from  an  attempt  to  commit  a  crhne  not  capital,  or 
to  commit  a  trefpfs,  and  then  to  punifli  the  crime  under  all  the 
various  circumftances  with  the  lame  feverity.    It  feems  repugnant  to 
reafon  and  juftice,  to  punifli  the  offender    under    circumftances  of 
the   flightefl:  criminality,  with  the  fame  feverity  as  offenders  wliofe 
crime  is  attended  with  the  deepefl:  guilt.   IF  a  ntan  hunting  on  ano- 
ther's ground,  which  is  clearly  a  trepafs,  fliouId  happen  in  fliooting 
game,  to  kill  a  perfon,  this  would  be  manflaughter  according  to  the 
common  law.     Under  thefe  circumftances,  it  is  hard  and  unjuft  to 
punifli  tlie  unfortunate  offender,  with  the  fame  feverity  as  the  law 
punifliesa  man,  who  when  dealing  a  horfe  unintentionally  kills  ano- 
ther.   There  certainly  is  a  great  diiFcrcnce  in   tlie  criminality  of 
thefe  afts,  and  the  punifhment  ought  to  be  vai'ied  and  proportioned 
accordingly.     Perhaps  this  diftinftion  niin;ht  be  adopted  wnth  pro- 
priety, that  where  a  man  unintentionally  kills  another,  in  commit- 
ting or  attempting  to  commit  fome  crime  cf  equal  malii'uity  with  and 
deferving  as  fevere  a  punifliment  as  manflaughter,  that  he  fliould 
be  deemed  guilty  of  that  crime,  and  there  would  be  no  difliculty 

i» 

I  4.  Black.  Com'  tgt.    Foft.  23 S.     I  Hawk.  P,  C  3.^. 
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in  rpecificatiug  thefe  crimes.     But  that  where  the  unlawful  aft  in- 
tended to  be  done,  eould  not  be  confidered  as  deferving  luch  fevere 
puniifhment,  it  fliould  either  not  be  accounted  manflaughter,  or  be 
called  manflaughter  in  an  inferior  deghee,  and  punifliable  with  lefs 
feverily.     It  is  evident  that  where  a  man  in  committing  a  trefpafs, 
undefignedly  kills  another,  he  docs  not  deferve  to  be  puniflied  with 
that  feverity,  which  is  denounced  agilnft  the  crime  of  manflaiigli- 
ter  :  for  he  may  thus  by  r.n  accidental  and  involuntary  act,  be  in- 
volved in  the  punijliraent  for  a  crime,  which  he  reprobates  with  all 
his  heart,  and  would  not  commit  on  any  confideration  with  defign. 
The  intent  of  the  mind,  conftitutes  the  nature  and  degree  of  the 
crime.     In  a  civil  view,  a  man   is  refponfible  for  all  the  confe- 
quences  of  the  aft,  which  he  does  to  the  party  injured,  whether 
he  contemplated  them,  or  ^lot  ;  but  in  a  moral  view,  the  crime  is 
not  merely  to  be  confidered  according    to  the  confequences,  which 
happen  to   enfae,  but  according  to  what  the  criminal  had   it  in 
his  power  aclually  to  contemplate  or  expect  at  the  time  of  doing 
the  aft,  and  according  to  the  intent  of  his  mind.     If  it  fnould  be 
thought   proper,  that  a  man  who  kills  another  in  attempting  to 
commit  fome  of  the  loweft  crimes,  or  a  trefpafs,  fhould  be  punifli- 
ed  for  the  purpofe  of  making  mankind  more  cautious  and  circum- 
fpeftin  their  conduft,  then  let  homicide  under  thefe  circumftmces 
conftitute  a  new  fpecies  of  crimes,  or  an    inferior  grade  of  man- 
flaughter, and  let   the  puniilmient  be  proportioned  to  the  nature 
of  the  oiFence.     Then  we  fhp.U  follow  the  excellent  rule    offcpa- 
rating  crimes  in  our  defmitions,  that  are  really  different  and    of 
rot  infllcluigthe  fame  puuifliment,  upon  crimes  of  a  different  na- 
ture. 

The  fcatute  punidies  this  crime  by  a  forfeiture  of  all  the  goods 
and  chattels  of  the  oiTender,  at  the  time  of  committing  it,  by 
whipping,  burning  In  tlie  hand  with  the  letter  M,  and  by  a  perpe- 
tual difability  to  be  a  juror  or  witnefs.  The  dreadful  punifliment 
annexed  to  this  crime,  mufi:  have  been  dictated  by  that  horror 
whicli  isuniverfally  entertained  refpefting  homicide,  without  due 
attention  to  the  circumflances  under  which  it  may  be  committed 
But  at  liiis  enlightened  period,  when  reafon  and  fcience  liavedifjiel- 

lei 
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led  the  gloom  of  prejudice  and  fuperftition,  it  is  to  be  hoped  thai 
the  legiflature  will  foon  enaill  more  rational  and  eonfiftent  laws 
on  this  fubjecl. 

This  is  the  only  crime  punilliable  by  a  forfeiture  of  all  the  goods 
of  the oflender.  In  general,  where  a  jievfon  is  to  be  depri\cd  of 
his  property  for  a  crime,  it  is  in  the  nature  of  a  fiae,  which  is  af- 
feOed  by  the  court.  This  was  borrowed  from  the  Engliili  jurif- 
prudence,  where  almod  every  crime  works  a  forfeiture  of  the  eftate 
of  the  criminal.  Laws  mod  evidently  adopted  in  thofe  barbarous 
ages,  when  the  rapacity  of  the  mlers  delighted  to  take  advantage 
bi  the  failings  of  their  fubjects,  for  the  purpofe  of  plundering  them 
of  their  property. 


Chapter    Fourth. 
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OF  RAPE,  AND  OTHER  HIGH  CRIMES. 

/  X\.APE  is  where  a  man  obtains  carnal  knowledge  of  a  wo- 
man,  with  force  and  againft  her  confent.  To  conftituie  this  crime, 
there  muft  be  an  adlual  penetration,  and  nny  attempt,  however 
abufive  and  violent,  will  not  be  a  rape,  if  this  be  not  effecled. 
Such  attempt  at  common  law,  M'ould  be  confidered  as  a  high-* 
lianded  aflault^but  in  this  Rate,  it  is  punifliable  by  ftatute.  Carnal 
kncw^edge  of  a  female,  under  ten  years,  v^'heiher  againft  her  con- 
fent or  not,  is  confidered  to  be  a  rape  at  common  law.  This  crime 
may  be  committed  upon  a  woman  let  her  charafter  be  ever  fo 
abandoned  in  point  of  chaftity  ;  for  the  law  more  charitably  than 
rationally  fnppoies,  that  there  was  a  poflibiUy  of  repentance  and 
reformation.  A  male  under  the  age  of  fourteen  years,  is  confidered 
to  be  incapable  to   commit  this  crime. 

M  At  corjimon  law,  the  party  raviflied  is  a  competent  witnefe 

to  convift  a  man  of  a  rape;  but  her  crcdibtllly  muit  be  judged  of, 

iaccordin?,   to   the  circumftancus  of  her  ttftimony,  and   the  facts 

which  may  be  teftified  by  othel*  witnedes.     If  tlie  witnefs  be  a  wo- 

inan  of  fair  chara(ftcr,  immediately  make  known  the  offence,  and 

fcarched 
/  -statutes,  If;;.    4  Clack.  Com.  ijo,    m  Ibid.  213. 
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jR'arched  for  the  offender:  if  the  party  accufed  fled,  and  fucb  cir- 
cumftances  happened  as  ufually  do,  and  probably  will  attend  fucli 
tranfaclions,  then  her  teftiniony  may  be  credited.  But  if  her  cha- 
racter be  bad  in  point  of  truth  as  well  as  chaftity,  if  fhe  did  not 
forthwith  make  complaint,  but  concealed  the  injury,  if  the  place 
where  Hie  charges  the  fad  to  have  been  done,  was  where  flie 
might  have  been  heard,  and  flie  made  no  outcry,  if  fhe  be  unfup- 
ported  by  others,  and  her  ftory  be  not  confirmed  by  thofe  attend- 
ant circumftances,  which  are  the  moft;  infallible  clue  to  truth,  flie 
ought  not  to  be  credited.  As  the  law  gives  a  woman  fo  mudh 
power,  to  fubject  a  man  to  a  capital  punillnnent,  it  ought  particular- 
ly to  be  obferved,  whether  the  witnefs  has  not  had  a  previous  con- 
troverfy  with  the  perfon  accufed,  fo  that  it  is  probable  that  the 
charge  is  made  from  motives  of  malice  and  revenge  :  efpecially 
if  the  witnefs  be  a  woman  of  bad  fame  :  for  the  vindiciive  fpirit  of 
lewd  women,  has  furnifhcd  frequent  inftances  of  fucli  conduct.  If 
the  female  on  whom  the  rape  is  charged  to  be  committed,  be  under 
twelve  years,  if  fhe  has  fufficicnt  underftanding  to  be  a  witnefs, 
ihe  is  adiniffible.  When  it  is  confidered  that  this  accufation  Is  eafy 
to  be  made,  and  that  it  is  hard  for  an  innocent  man  to  defend 
againfl:  it,  jurors  fhould  be  cautious  that  their  deteflation  of  the 
offence  fhould  not  influence  them  to  couvid  a  perlbn  upon  flight 
evidence. 

All  nations  have  entertained  fuch  a  deteflation  of  this  crime  that 
they  have  punlflied  it  with  great  feverity,  generally  with  death. 
When  it  is  confidered  that  it  is  fo  dangerous  to  fociety,  fo  deflruc" 
tive  to  the  peace  of  families,  lb  diftrefllng  to  the  unhappy  victim 
of  it,  and  indicative  of  fuch  a  depravity  of  muid,  the  humane  and 
benevolent  heart,  the  ftrongeft  advocate  for  lenity  of  puniiliment, 
cannot  find  much  fault  with  a  law  that  fubjefts  the  criminal  to  the 
pains  of  death.  Such  is  the  punifliment  by  our  law,  but  as  it  Is 
probable,  that  perpetual  confinement  to  hard  labour,  would  more 
e*l'eclually  prevent  the  commlfllun  of  the  crime,  it  would  be  better 
to  adopt  that   punifliment. 

In  this  flate,  not  many  years  fince,  a  man  convided  of  a  rape, 
aad  fentcnced  to  fufFer  death^  petitioned  the  legiflature  for  a  com- 

mutation 
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mutation  of  his  puniriimcnt,  even  to  caaration.  Tlie  Irolflature 
granted  his  requeft,  and  the  criminal  underwent  an  operation, 
wbJcli  eifeaually  guards  againfl:  a  repetition  of  the  offence,  and 
would  be  a  very  proper  puniflinient  in  all  cafes,  were  it  not  for 
the  ridicule  attending  it. 

1  fnall  here  treat  of  the  crime  againfl  nature,  or  the  crime  not  to 
be  named,  as  fome  writers  niodeRly  e.xprefs  themfelves.  In  confi- 
deriiig  a  crime,  which  reiie(51s  fuch  d'rigrace  upon  human  nature, 
every  perfon  will  he  filled  with  liorror  anrl  difguft.  But  to  coni- 
pkal  our  view  of  criminal  law,  it  is  ncceflary  to  attend  to  the 
i'ul.ject,  however  diPagreeable,  and  we  lliall  treat  of  it  with  tlie 
uimoft  decency. 

„  Sbtioiny,  or  buggery  is  the  unnatural  connexion  between  the 
human  being  and  a  brute.  The  ftatnte  inflicts  the  punifimient  of 
death  on  the  offender,  and  to  infpire  the  dcepeft  deteftation  of  the 
deed,  directs  that  the  very  bead  flial!  he  {lain  and  buried.  Ifliould 
have  hardly  thouglit  it  poflible,  that  a  human  being  could  be  fo 
vJIe  and  depraved,  as  to  commit  tliis  crime,  had  I  not  been  prefent 
at  the  trial  of  a  maninditled  for  it,  and  againft  whom  themoft  ex- 
plicit and  convircing  proof  was  adduced  :  but  who  efcapcd  con- 
viction from  the  circumftance,  that  no  tv.^o  witnefles  faw  him  at 
the  fame  time,  tho  fundry  faw  him  at  different  times  feparately, 
Tliejury  fuppofcd  that  there  niuil:  be  two  witnefles  at  the  fame  time, 
to  the  fame  aft,  to  comport  with  the  flatute,  requiring  the  tctlimo- 
riy  of  two  or  three  witntflcs,  or  that  which  is  equivalent,  to  take 
away  the  life  of  man  :  but  it  is  evident  that  this  atrocious  offender 
efcaped  that  punifhment  which  he  richly  merited,  from  a  mifapj^re- 
hevifion  of  the  jury  refpefting  the  law  ;  for  it  is  clear  that  the 
tcftimony  of  five  or  fix  witnefles,  to  different  fa;Ss  of  the  fame  na- 
ture, tho  they  faw  them  feparately,  muft  be  equivalent  to  the  tefla- 
nio«v  of  two  witnefles  who  faw  the  fame  faft  too;cther. 

Of  the  fam.e  name,  is  the  crime  of  carnal  connection  between  hu- 
man being-  againft  nature.  The  flatute  enafts,  that  if  any  man 
iicwith  mankind,  as  with  woman  l:ind,  both  fliall  be  put  to  death, 
r.nlcfi  one  of  the  parties  was  forced,  or  under  the  age  of  fifteen 

vears.     This  crime,  tho  repugnant  to  every  fentimcnt  of  decency 

and 
«  Situtes,  66.         I  liawk.  P.  C  6. 


OF  MAYHEM  AND  ARSON.  311 

and  delicacy,  is  very  prevalent  incorrupt  and  debauched  countries, 
where  the  low  pleaiures  of  fenfuality,  and  luxury,  have  depraved 
the  mind,  and  degraded  the  appetite,  below  the  brutal  creation. 
Our  modefi:  anceitors,  it  fceros  by  the  didlion  of  tlie  law,  had  no  idea 
that  a  man  would  commit  this  crime  with  a  woman,  and  therefore 
havenot  comprehended  it  in  the 'tatnte.  Jiut  in  countries,  where 
men  have  acquired  a  brutal  reliflifor  animal  plcafure,  this  crime  is 
frequently  committed — and  might  here  by  forcf  of  common  law  be 
punifhed  with  dealii.  The  isidiftment  mull  alledge  that  he  had 
the  venereal  aft,  and  carnally  knew — 

Notwithflanding  tlie  difguft,  and  horror,  with  which  we  treat 
of  this  abominable  crime,  we  find  that  the  elegant  and  modefl: 
Virgil,  entertained  very  dilferent  ideas  en  the  fi.'bjed.  »  He  made 
the  paffion  of  a  (licpherd  for  a  beautiful  boy,  the  foundation  of  an 
eclogue,  and  Cory  don  fighs  for  Alexis,  with  all  the  fondnefs  of  a 
lover,  and  in  all  the  harmony  of  paftoral  liumbcrs. 

Tlio  the  example  of  other  Roman  poets  and  the  manners  of  the 
age,  may  in  fome  meafure  excufe  the  choice  of  the  fubjeft,  yet  it  is 
ftriking  evidence,  of  the  depravitv,  corruption,  and  debauchery  of 
the  Romans  at  that  period,  that  they  could  rclilli  a  poem,  which 
celebrated  an  unnatural  paffion. 
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p  -l' J-AYHEM  according  fo  the  principles  of  the  common  law, 
is  the  violently  depriving  a  peifonof  the  ufeoffuch  of  bis  members 
asmiy  render  him  the  lels  able  in  fighting,  either  to  defend  him- 
felf  or  annoy  his  adverll^ry.  This  law  was  probably  adopted  ia 
the  heroic  ages  wlien  war  was  confidered  as  toe  noblefc  employ- 
ment :  but  v/hen  our  anceftors  formed  their  criminal  code,  the  ar- 
dor of  l.eroifrn  fecms  to  have  abated,  and  it  is  enafted,  if  any  ptr- 
fon  onpurpofe,  and  of  malice  aforethonghr,  and  by  lying  in  wait, 
fliall  cut,  or  difible  the  tongue,  or  put  out  an  ej^e,  or  cut  o!f  any 
of  the  privy  members,  or  fliall  be  aiding  or  afiifling  therein,  il.all 

fjfter 
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fufFer  death.  Any  wounding  of  an  inferior  degree,  is  confidereJ 
as  a  battery,  and  may  be  puniHied  as  a  breach  of  the  peace,  and  the 
party  injured,  recoifipenced  in  damages^  according  to  the  nature 
and  aggravation  of  the  injury. 

9  The  crime  of  arfon  is  conftitnted  and  defined  by  ftatiite.  That 
if  any  pcrfon  of  the  age  of  fixteen  years  or  more,  fliall  wilfully, 
and  of  purpofe  burn  any  dwelling  houfe,  barn,  or  out  houfe,  he  fhall 
be  put  to  death,  if  any  prejudice  or  hazard  happen  to  the  life  of 
any  perlbn  thereby.  If  part  of  a  building  be  burned,  and  then 
extinguiflied,  it    is  arfon. 

'  If  any  perfon  fnall  wilfully  and  malicioully  burn  ordeflroy,  or 
attempt  to  burn  and  deftroy  any  public  magazine  or  (lores,  or  if 
any  mafter  or  feanian,  in  a  veflcl  belonging  to  the  United  States  or 
this  (late,  fhall  burn  and  deftroy  it,  or  in  time  of  war,  betray,  or 
deliver  it  to  the  enemy,  he  fliall  fuifer  death  :  but  in  time  of  peace, 
the  fuperior  court  have  difcretionary  power  to  panifli  by  whip- 
ping, not  exceeding  forty  ftripes,  baniflnnent,  imprifomnent  not 
exceeding  ten  years,  and  forfcitute  of  eftatc.  The  eftablifhment  of 
the  ofovernment  of  the  United  States  and  the  laws  enacted  by  Con, 
grefs,  will  render  this  laft  law  unnecellary. 


Chapter     Sixih. 


OF  CRIMES  PUNISHABLE  BY  IMPRISONMENT  IN  NEW. 

GATE. 

J.  HKSE  arc,  I.  Robbery.  II.  Burglary.  III.  Forgery.  IV. 
Counterfeiting.  V.  Horle-ftealing.  VI.  Arfon.  VII.  Attempt- 
in"^  to  commit  a  rape.  VIII.  Perjury.  IX.  Aiding  to  efcape 
from  Nevv'-Gate   prifon. 

T.  /  Robbery  is  tJic  forcil)le  taking  of  goods  or  money,  to  any 
value  from  the  pcrfon  of  another,  by  putting  Jiim  in  fear.  The 
punifliment  for  this  crime  has  been  pointed  out  by  ftatute  ;  but  we 
mui'l:  have  rccom-fe  to  the  common  law  for  its  definition.  The  rc- 
ii"i{itc?to  eonflirute  tliis  rrinie  are,  i.  There  mufl:  be  an  adual 
talcing.  A  mere  attempt  to  rob,  is  punilhuble  only  as  a  high- 
handed breach  of  the  pcice.     If  the  oScnder  once  take  the  thing, 

tho 
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tho  he  return  it  again^  it  is  robbery.  It  is  not  flridly  necefIa-> 
ry  that  the  ihing  be  taken  from  the  perfon  ;  if  it  be  done  in  his  pre- 
fcnce,  it  is  fuffitient.  Thus  when  a  robber  by  threats  and  violence, 
puts  a  man  in  fear,  and  drives  away  his  flieep  or  cattle  before 
his  face.  So  where  feveral  in  a  gang  commit  a  robbery,  and  one 
puly  takes  the  money,  all  are  guilty  in  judgment  of  law.  So  h 
they  fail  of  an  intended  prize,  and  one  ride  from  the  reft,  and 
commit  a  robbery  out  of  their  view,  and  without  their  knowledge, 
all  are  guilty  on  account  of  the  general  intent.  2.  Property  of 
the  leaft  value  when  thus  taken,  is  futhcient  to  conftitute  the  crime 
of  robbery.  3.  The  taking  mud  be  by  force,  or  by  a  previous 
putting  in  fear,  which  conftitutes  the  aggravated  nature  of  the  of- 
fence. If  the  property  be  taken  forcibly  and  againft  confent,  with- 
out exciting  fear  ;  as  knocking  a  man  down  and  taking  his  money 
while  he  is  lenfelefs,  this  is  robbery  tho  there  is  no  fear.  The  put- 
ting in  fear  need  not  arife.from  any  great  circumdances  of  terror  : 
it  is  fufficient  that  fo  much  force  and  thi-eatning  were  made  ufe  of 
as  to  create  an  apprehenfion  of  danger,  and  compel  a  perfon  to  part 
with  his  property.  If  a  perfon  with  a  drawn  f v.' or d  begs  alms, 
and  a  perfon  apprehsnlive  of  danger  gives,  this  is  robbery, 

fl.  /  Burglary  is  defined  to  be  the  breaking  and  entering  into  a 
dwelling  houfe,  or  Ihop  in  the  night  time,  with  an  intent  to  (teal, 
or  commit  fome   high  crime.     To  illuftrate   this  fubjecl,  we  mull 
onfider  the  time,  the  place,  the  manner  and  the  intent. 

J.  u  The  time  muft  be  in  the  night,  when  there  is  not  fuf?icient 
day  light  to  difcern  a  man's  face,  if  there  be  moon  light,  fo  that  a 
perfon  can  be  known,  it  will  make  no  difference  ;  for  the  maligni- 
ty of  the  offence  arifes  from  the  circumflance  of  committing  it  in 
the  night,  when  fleep  has  difarmed  the  owner  of  the  powers  of  vi- 
gilance and  defence. 

2.  -V  The  place  according  to  thecommnn  law,  mud  be  a  man- 

fion  houfe  ;  if  it  be  a  private  houfe,  a  diltant  barn,  or  the  like,,  it  i-j 

not  under  the  fame  privilege  ;  for  the  breaking  open  where  no  man 

re.fi.des,  is    not  accompanied  with  the  fame  circnnnlances  of  mid- 

rilvht  terror.     A  houfe  in  which  a  man  fometimcs  reiides,  and  has 

S  s  „  f»nly 
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only  left  it  for  a  feafon,  with  an  intent  to  return  again,  is  a  place 
where  burglary  may  be  connnittcd,  the  no  perfon  was  in  it,  at  the 
time  the  fadl  was  done.  If  a  barn,  ftable,  ware-houfeorany  outhoufe 
be  adjoining  to,  and  parcel  of  the  manfion  houfe,  tho  not  under  the 
fame  roof,  a  burglary  may  be  commiited  in  them,  for  the  capital 

houfe   proteins  all  the  appmtenances,  if  within  the  home-ftall. 

A  chamber  in  a  college,  or  a  room  hired  in  a  private  houfe,  are 
the  manfion  houfes  of  the  pofltH'ors,  if  they  adually  lodge  there. 
Burglary  cannot  be  committed  in  a  booth,  or  tent,  creded  in  a 
fair  or  market,  tho  the  owner  lodge  there,  becaufe  the  law  re- 
fpefts  only  permanent  edifices.  Burglary  may  alfo  be  committed  in 
a  church.  The  ftatute  not  only  regards  dwelling  houfes,  but  has 
gone  beyond  the  common  law,  and  makes  it  burglary  to  break  into 
a  fhop,  where  goods,  wares,  and  merchandize  are  depolited, 

5.  y  The  Manner  muft  be  both  by  entering  and  breaking,  tho 
this  need  not  be  done  at  the  fame  time  :  for  a  perfon  may  cut  a 
hole  one  night  and  enter  the  next.  There  muft  be  an  at^hial 
breaking,  a  fubftantial  and  forcible  irruplion.  If  a  man  enters  a- 
honfe  by  a  door,  which  he  finds  open,  or  thro  a  hole  which  was 
made  there  before,  and  Heals  goods,  or  draw*  any  thing  out  at  a 
door  or  window,  which  was  open  before,  or  enters  a  houfe  by  the 
door  in  the  day  time,  and  lies  there  till  night,  and  then  fteals  and 
goes  away  without  breaking  any  part  of  the  houfe,  he  is  not  guilty 
of  burglary.  Btit  he  would  have  beenguilry,  if  he  had  opened  a 
window,  picked  a  lock,  or  opened  it  with  a  key,  lifted  a  latch, 
or  any  way  unloofed  the  faftening,  which  tlie  owner  had  provided 
and  then  entered,  or  having  entered  by  a  door  or  window,  which 
he  found  open,  or  having  lain  in  the  houfe  by  the  owner's  confent, 
and  then  unlatches  a  door,  or  opens  a  door  or  window  to  go  out  of 
the  houfe,  or  comes  down  the  chimney,  he  is  guilty  of  burglary. 
To  knocl  at  a  door  and  on  its  being  opened  to  rufb  in,  or  under 
pretence  of  taking  lodgings,  to  fall  upon  the  landlord,  and  rob 
liini,  or  to  procure  a  confiable  to  gain  admittance  to  fcarch  for  any 
thing,  and  then  to  bind  the  conRabIc  and  rob  the  houfe,  have  been 
confidcred  burglaries,  tho  there  was  no  adual  breaking.  Jf  a  fer- 
vant  opens  and  cnitrs  liis  matter's  chamber  with  a  criminal  defign, 

or 
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or  if  any  perfou  lodging  in  a  public  houfe,  opens  and  enters  ano- 
ther's door  with  a  criminal  dcfign,  or~  if  a  Icrvant  confpire  with  a 
robber,  and  let  him  into  a  houfeby  night,  this  is  burglary  in  all. 

The  leafl;  entry  with  tiie  whole  wany  part  of  the  body,  or  with 
an  inftrumcnt  hcld^j.i  the  hand  \s  fuiHcient.  Thus  to  ftep  over  the 
threfliold — to  put  a  hand  or  hook  into  a  window  to  draw  out 
goods,  or  a  piftol  to  demand  one's  money,  or  to  turn  the  key  of  a 
door,  which  is  locked  on  the  infide,  or  to  difcharge  a  loaded  gua 
Into  a  hoLife,  are  burglarious  entries.  Where  fcveral  perfuns  com- 
bine together  to  commit  a  burglary  and  fome  ftand  in  adjacent  pla- 
ces to  watch,  and  the  other  break  and  enter,  all  are  guilty,  for  the 
atSt  of  one  in  judgment  of  law  is  the  aft  of  all.  The  breaking  may 
as  well  be  after  the  entry  as  befji-e,  for  if  a  perfon  gets  into  a 
houfe  or  fhop  without  breaking,  and  then  breaks  to  get  out,  he  is 
guilty  of  burglary.  / 

4  z  Tlie  intent  tnufi:  be  criminal.  Tlic  common  law  definition 
is  with  an  intent  to  commit  a  felony.  Of  courfe,  if  the  intent  be 
to  commit  murder,  robbery,  rape,  mayhem,  and  the  like,  it  will 
conflitutc  burglai-y,  as  well  as  an  intent  to  fteal  :  tho  in  common 
Ipeech  v.'e  annex  to  burglary,  the  idea  of  an  intent  to  Ileal  only,  and 
I  never  hearxi  of  any  profccutions  for  breaking  a  houfe  with  any 
other  intent.  Ifthe  intent  be  to  commit  a  trefpafs,  as  beating  the 
party,  or  difturbinjr  the  peace  of  his  family,  it  is  not  burglary,  but 
a  trefpafs,  or  breach  of  the  peace?  Wiiere  a  perfon  breaks  ir.to  a 
houfe  with  an  intent  to  commit  a  crime,  tho  he  does  not  perpe- 
trate the  crime  intended,  yet  it  is  burglary. 

III.     Forgery,  by  the  ftatute,   confifts  in  the  following  afts  :  to 

forge,  counterftit,  or  alter  any  of  the  bills  of  credit,  or  fecuritics  of 

this  ftate,  or  any  other  of  theUnited  States  of  America,  or  any  note, 

or  obligation,  or  other  writing  of  any  perfon  or  perfons  whatfo- 

ever,  to  prevent   equity  and  jufuce  ;   or  to  utter  and  put  oiF  any 

fiich  forged,  altered,  or  counterfeit  bill  or  bills,   fecurity  or  fecu- 

rities,    note  or  obligation,  or  other  writing,  knowing  them  to  be 

fuch,    or    to   counfel,  advife,  procure,  or  in  any  way  affift  in  the 

forging,    altering,  counterfeiting,  or    figning  any    bill,   fecurity, 

iiote,  obligation,  or  other  writing,  knowing  them  to  be  falfe  ;   gr 

to 
z  4  Black,  Cam.  ai;,  aaS.      i  Ui\vk.  P.  C  loj. 


3i6  OF  CRIMES  PUNISHABLE  BY 

to  engrave  any  plate,  or  to  make  any  inftruinent'  to  be  ufcd  for 
any  of  tlie  purpofes  aforefaid. 

IV.  Counterfeiting  is  thus  defined  by  ftatute  :  to  (lamp,  or  otlier- 
v.'ifc  counterfeit  any  cf  the  coins  of  gold  and  filver  currently  paf- 
ling  in  this  (late,  or  to  utter  and  put  off  any  fijch  counterfeit  coins, 
knowing  them  to  be  bafe,  and  counterfeit,  or  to  make  any  inftru- 
ment  or  inftruments,  for  the  counterfeiting  of  any  of  the  coins 
aforcfaid,  or  to  be  aiding  or  affifting  therein.  The  words  forgery 
■end  counterfciiing,  are  clearly  of  the  fame  fignification.  In  a  le- 
gal fenfe,  one  is  applicable  to  v.ri tings,  and  the  other  to  money. 
The  (tatute  has  defined  thefe  crimes  with  fuch  precifion  and  accu- 
racy, that  any  explanation  is  wholly  unneceilary.  I  fliall  however 
mention  a  few  cafes  that  have  been  decided.  A  pei-fon  was  indift* 
ed  for  aiding  and  affifting  in  counterfeiting  money.  On  a  motion 
in  arreft,  it  was  contended  that  the  aiding  and  affifting,  related 
only  to  the  making- the  inftruments  and  did  not  extend  to  the  coun- 
terfeiting  ;  but  the  court  determined,  that  the  aiding  and  aHA- 
5n<^  extended  to  the  ecu  iterfeitinc;,  as  well  as  makinc  the  inlhn. 
ments.  A  perfon  offered  to  a  tavern-keeper,  a  counterfeit  guinea 
to  pay  IVis  bill,  and  to  receive  his  change.  The  tavern-keeper 
difcovering  the  guinea  to  be  counterfeit,  refufed  to  change  ;t,  hut 
retained  ir,  and  procured  the  perfon  to  he  profecuted.  This  was 
lield  to  be  an  uttering  and  paiiing  within  the  ftatute. 

V.  Horfe-ftealing  is  where  one  man  felonioufiv  takes  and  car 
ries  away  another's  horfc  or  horfes,  with  an  intent  to  (teal  them. 
This  crime  is  didinguifiied  from  theft  in  general,  for  the  purpofe 
of  preventing  it,  by  inflidtlng  a  feverer  punifiiment ;  becaufe  tha 
opportunities  of  committing  it  are  greater,  on  account  of  the  ex- 
pofed  fituation  of  fuch  property,  and  the  facility  with  which  the 
thieves  make  their  efcape,  by  means  of  the  fleetnefs  of  the  flolen 
horfes. 

The  puniUmient  of  criminals  convided  of  the  foregoing  offences 
is,  that   for  the  firft  ofFtiice,   the    offender  fliall    fulFcr  imprifon- 
ment  in  New-Gate  prifon,  being  a  public  goal  or  work  houfe,  and 
there  be  kept  to  hard  labour;  for  a  term  not  exceeding  three  years. 
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at  Ibe  difcretion  of  tlT?  court  before  whom  tlie  convicliow  is  had. 
If  a  pcrfon  lias  been  convifted  of  cither  ofthefe  crimes,  previoufly 
to  rhe  time  of  ereding  New-Gate  prifon,  or  afterwards,  if  any 
pcrfon  fliall  be  convifted  a  fecond  time,  of  any  of  laid  crimes,  he 
ihall  fuffer  imprifonment  in  faid  prifon,  and  there  be  kept  to  hard 
labour,  for  a  term  not  exceeding  fix  years,  and  on  conviilion  a 
third  time,  the  offender  fliall  fuffer  imprifonment  during  life. 

If  any  pcrfon  committing  burglary,  or  robbery,  flaail  in  tlie  per- 
petration of  the  crimes,  be  guilty  of  perfonal  abufe  or  violence, 
or  fliall  be  fo  armed  with  any  dangerous  armour  or  weapon,  as 
Ihall  clearly  indicate  violent  intentions,  he  fhall  on  conviftion 
for  the  firfl:  offence,  be  imprifoned  and  kept  to  hard  labour  during 
life.  For  thefe  crimes,  no  punifiiment  can  be  infiicled  but  thaC 
^)rovided  by  ftatute,  which  {hperfedes  the  common  law, 

VI.  If  any  male  perfon  of  the  ageofiixteen  years,  or  more  fliall 
wilfully,  and  felonioufly  burn,  or  attempt  to  burn  by  fetting  on 
fire,  any  dwelling  houfe,  barn,  outiioufe,  fliop,  ftore,  fliip,  or  other 
veflel,  and  no  prejudice,  or  hazard  happen  to  the  life  of  anv  per- 
fon thereby,  he  may  al  the  difcretion  of  the  fuperior  court,  on 
convidlion  thereof,  he  imprifoned  in  New-Gate  prifon,  and  there 
be  kept  to  hard  labor,  not  exceeding  feven  years,  and  on  a  fecond 
convi£lion  for  this  offence,  the  offender  may  be  there  imprifoned, 
and  kept  to  hard  labor,  for  any  limited  period,  or  during  life,  as 
the  circumft-inces  of  the  cafe  may  reqnire. 

VII.  If  any  perfon  faall  with  force,  and  arms,  and  actual  vio- 
lence, an  affault  make  on  the  body  of  any  female,  with  an  intent 
to  commit  a  rape,  he  fliall  on  conviftion  be  intprifoned,  and  kept 
to  labor  in  New-Gate  prifon,  during  life,  or  fuch  other  period,  as 
the  fuperior  court  fliall  determine  :  By  the  common  law,  this  of- 
fence can  only  be  punifiied  as  a  high  handed  breach  of  the  peace  : 
but  as  it  acluailv  evidences  all  the  bafenefs,  and  wickednefs  .  pf 
heart,  that  tlie  committing  of  a  rape  does,  and  as  the  abufe  to  the 
woman,  and  injury  to  her  feelings  muft  be  nearly  the  fame,  it  feem- 
ed  necejfary  in  jiroportinnincr  punifliment  to  crimes,  that  this  a6t 
ihould  be  placed  in  a  different   grade,  from  breaches  of  the   peace. 

The 
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The  Icgiflatnre  has  ther/'fore  with  great  propriety  defined  the  crime, 
and  inflifted  upon  it  a  puniflmient,  that  may  be  proportiuned  to 
its  enormity. 

VIII.  Perjury  by  the  common  law  is  defined  to  be,  where  a 
lawful  oath  is  adminiftered  in  fome  judicial  proceeding,  to  a  per- 
f-)n,  who  {wears  wilfully,  abfolutejy,  and  falfely  in  a  matter  mate- 
rial to  the  iiliic,  or  point  in  qutftion  :  the  oath  muft  be  adminif- 
tered  in  a  court  of  juilice,  or  by  fome  perfon  having  power  to  do 
it,  and  upon  a  lawful  occafion. 

1  Swearing  falfely  in  a  depofilion  is  included  in  this  defcription, 
but  if  the  oath  was  unlawflilly  adminiftered,  there  can  be  no  perju- 
ry committed.  It  muEl  be  wilfully,  and  knowingly  done,  with 
deliberation,  and  not  on  furprize.  It  muH:  be  abfolute,  and  poll- 
tivc  :  therefore  if  a  perfon  fwears  as  he  thinks,  remembers  or  [re- 
lieves, it  will  not  be  perjury.  It  is  generally  faid  that  it  mufl;  b^e 
falfe  ;  but  if  a  man  fhould  happen  to  fwear  to  the  truth  when  he 
did  not  know  it,  but  intended  to  fwear  to  a  falfliood,  it  will  be 
perjury  :  it  mufl  be  to  feme  point  material  to  the  qneflion  in  dif- 
pute,  or  mnterial  to  induce  the  triers  to  believe  the  ftory  of  the 
witnefs.  It  is  immaterial  whether  the  teftimony  be  credited,  or 
any  perfon  injured  by  it. 

Subornation  of  perjury,  is  the  procuring  another  to  take  fuch 
falfe  oath,  asconftitutes  perjury  in  the  principal.  The  punifhment 
for  thefe  offences  at  common  law,  is  fine,  imprifonment,  and  per- 
petual difability  to  be  a  witnefs. 

h  The  punifliment  for  tliefc  offences  by  flatnte,  is  a  forfeiture 
of  twenty  pound,  (-.ue  half  to  the  public  treafury,  and  the  other 
half  to  the  party  injured,  who  fliall  fue  for  and  profecute  the  fame 
tocfFect,  and  fix  months  impriibnment  in  New-Gate,  and  perpetual 
difability  to  tedify.  If  the  offender  is  unable  to  pay  the  forfeiture 
of  twenty  pounds,  he  fliall  be  fet  in  the  pillory  for  one  hour,  in 
the  county  town  where  the  offence  was  committed  or  next  adjoin- 
ing to  the  place,  and  have  both  his  ears  nailed.  Tlie  party  injur- 
ed may  proceed  by  a  qui  tarn  profecution  againfi:  the  ofl'endcr,  on 
this  flatute  ;  c  andllkewife  a  profecution  in  the  name  of  the  ftate 
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by  an  informing  officer  may  be  purfued,  in  which  eafe,  tlie  whole 
of  the  forfeiture  jroes  to  the  treafury  of  the  ftate.  d  By  ftatute  a 
xinaker  who  isgii.'ty  of  falfe  affirmation  or  declaration,  when  admi- 
nitlered  to  him,  in  lieu  of  the  common  oath,  fhall  fuiTer  the  pains 
and  penalties  of  perjury. 

IX.  e  If  any  perfon  fliall  efFeft  the  efcape  of  any  prifoner 
confined  in  New-Gate  prifon,  or  attempt  the  fame,  or  fliall  give 
^ny  help, or  aflKlance  therein,  he  fliall  upon  convidion  before  the 
County,  or  Superior  Court,  be  fentenced  to  imprifonment  in  faid  pri- 
fon, for  a  term  not  exceeding  lix  years,  and  pay  the  coll  of  profe- 
cution. 

/  As  it  would  have  been  improper  to  have  confined  females  in 
Kew-Gate,  where  theymuft  have  been  in  the  fame  appartment  with 
males  ;  it  is  provided  that  when  a  female  is  convifted  of  a  crime, 
for  which  the  punifliment  is  imprifonment  in  New-Gate,  flie  fliall 
be  confined  with  none  but  females  in  the  common  work-houfe,  in 
the  county  where  tried,  and  kept  to  fuch  hard  labor  as  may  be 
fuitable  under  the  direction  of  the  overfeer,  or  may  he  imprifoned 
in  the  con.mon  goal  in  the  county,  aiidbe  kept  to  labor,  according  tp 
the  dtreftion  of  the  court,  before  whom  flie  is  convicled,  for  the 
fame  period  as  male  offenders  are  liable  to  be  confined  in  New- 
GJtte  for  the  fame  crimes. 

g  When  the  time  of  imprifonment  has  expired,  and  it  appears 
by  tliff  warrant  of  commitment,  that  the  prifoner  was  to  ftand 
committed  till  the  coft  fliould  be  paid,  the  overfeers  of  the  prifon 
niayaffign  fuch  perfon  in  fervice  to  any  citizen  of  the  United-States* 
if  he  cannot  pay,  or  fecure  the  coft  to  their  acceptance,  for  fuch 
time  as  they  fliall  judge  neceflary  to  pay  the  coft,  taking  rcafon- 
able  fecurity  for  payment  of  the  perfon  to  whom  they  fliail 
make  the  affignment.  If  no  fuitable  perfon  appear  to  lake  in  fer- 
vice fuch  prifoner,  tliey  may  direct  the  mafter  of  the  prifon,  to 
hold  him  in  fervice  in  the  prifon,  fuch  time  as  thev  fhall  limit  to 
pay  the  coft,  allowir^;  him  cuftomary  wages  for  like  fervice.  If 
Inch  prifoner  be  unable  to  labour,  the  overfeers  mav  take  the  bcfr 
fecurity  they  can  for  the  coft,    and  order    the  mafter  to  difcharge 
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him.  If  a  prifoiier  efcapcs,  and  is  re-taken^  and  re-committed  he 
fliall  pay  all  the  expence,  in  the  manner  provided  for  the  pay- 
ment of  coft,  and  the  time  between  the  efcape,  and  re-commit- 
ment, fiiail  not  be  coiifidered  as  part  of  the  time  for  whkb  he 
was  fenteiiced  to  imprifonmcnt. 


Chapter    Sevlnih 

OF  CRIMES  AGAINST  RELIGION. 

V-'RIMES  of  this  defcription  are  not  punifliable  by  the  civil  arm, 
merely  becaufe  they  are  againft  religion.  Bold,  and  prefumptious 
mult  he  be,  who  would  attempt  to  wreft  the  thunder  of  heaven 
from  the  hand  of  God,  and  direct  the  boles  of  vengeance  where  to 
fall.  The  Supreme  Deity  is  capable  of  maintaining  the  dignity  of 
his  moral  government,  and  avenging  the  violations  of  his  holy  laws, 
liis  omnitcient  mind  eftimates  every  acl  by  the  ftandard  of  perfect 
truth,  and  his  impartial  juftice  inflids  puniffmients,  that  are  accu- 
rately proportioned  to  the  crimes.  But  fliurt  lighted  mortals  can- 
not fearch  the  heart,  and  punifli  according  to  the  intent.  They 
can  only  judge  by  overt  afts,  andpunifn  tiiem  as  they  refpeft  the 
peace,  and  happinefs  of  civil  fociety.  This  is  the  rule  to  eftimate 
all  crimes  ag-ainft  civil  law,  and  is  the  ftandard  of  all  human  pun- 
iihments.  It  is  on  :his  ground  only,  that  civil  tribunals  are  au- 
thorifed  to  punifh  offences  againft  religion. 

The  crimes  againfl;  religion  are,  L  Blafphemy,  II.  Atheifm,  IIL 
rolytheifm,  IV.  Unirarianifm,  V.  Apoftacy,  VI.  Breach  of  Sabbath, 
VII.    Profane    Swearing. 

L  A  Blarpheniy  by  the  Statute  is  wliere  a  perfon  wilfully  blaf- 
phemes  the  name  of  God,  the  Father,  Son,  or  Holy  Ghoft,  either 
by  denying,  cuvling,  or  reproaching  the  true  God,  or  his  govern- 
ment of  tlie  world.  Tht^  puniihnieiits  is  whipping  not  exceeding 
forty  (Iripcs,  and  letting  in  the  pillory  one  hiXW  ;  and  the  fuperior 
court  which  has  cognizance  of  tlie  oU'ence,  may  at  difcretion  bind 
the  offender  to  liis  good  behaviour. 

Blafplieiny 
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»  Blafpliemy  at  common  law,  is  the  denial  of  the  Being  and  Pro- 
vidence of  God,  contumelious  reproaches  againft  Jefus  Chrift,  pro- 
fane fcofling  at  the  holy  fcriptures,  and  expofing  them  to  contempt 
^  and  ridicule.     The  crime  is  punifliable  by  fine  and  imprifonment, 
and   other  infamous  corporal  punifhment. 

ir.  k  Atheifm  is  defined  by  ftatute,  to  be  where  a  perfon  edu- 
cated in,  or  having  made  profeffion  of  the  chriftian  religion,  by 
writing,  printing,  teaching,  or  advifcd  fpeakiug,  denies  the  being 
of  a  God. 

III.  Polytlieifm,  is  where  a  perfon  educated  in,  and  having  pro- 
feflcd  the  chriiVian  religion^  afierts  and  maintains  by  wrii.'nfT  prin- 
ting, teaching,  or  advifcd  fptaking,  that  there  are  more  bods  than 
one. 

IV.  Unitariaoifm,  or  denial  of  the  Trinity,  is  where  a  chrifti- 
an by  education,  and  profeiuju,  denies  either  by  writing,  priiiiiig, 
teaching  or  advifed  fpcakiiig,  that  any  of  the  perfons  in  tlie  Tri- 
nity are  God. 

V.  Apoftacy  is  where  a  perfon  educated  under  the  wings  of 
chriftiauity,  and  having  profcdld  to  believe  it  true,  either  by  wri- 
ting, printing,  teacliing,  or  advifed  fpeaking,  denies  the  t-lniftiaa 
religion  to  be  true,  or  the  holy  fcriptures  of  the  old  and  new  teila- 
ment,  to  be  of  divine  authority. 

As  a  puniihment  for  the  four  laft  crimes,  the  ftatute  enacts, 
that  on  conviction  for  the  firft  offence,  the.  offender  fliall  be  inca- 
pable to  have  or  enjoy  any  offices  or  employments,  ecclcfiaftical, 
civil  or  military,  or  any  part  in  them,  or  profit  by  them,  and  the 
offices,  places  and  employments,  enjoyed  by  fuch  oiFendcrs  at  the 
time  of  their  convidion,  fhall  be  void.  On  a  fecond  convii^tion, 
fjch  perfon  isdilabled  to  lue,  profecute,  plead  or  niainlain  any  afti- 
on  or  information  in  law  or  equity,  or  to  be  guardian,  executor, 
or  adminiftrator.  The  profecution  mult  be  witiiin  lix  montiis  afur 
the  commifiion  of  theJe  kill  otfences,  and  the  law  has  that  tendcrnefs 
and  indulgence  for  the  errors  of  human  rcafon  and  the  infirmities 
©f  human  nature,  Uut  it  opens  the  door  for  repentance  and  redo- 
ratiou,   and    provides  that  upon   renouncing   the   erroneous  opi- 
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nioiis  within  twelve  niontlis  after  convidion  in  the  court  wiicri 
coiwicled,  tlie  perfon  lliall  from  that  time  be  difcharged  from 
all  the  difabilitics  incurred  by  the  conviftion. 

Thefe  are  all  tlie  critucs  refpecling  religious  opinions  known  to 
our  law.  BLifphemy  is  fo  indicative  of  an  abandoned  heart,  and 
injurious  to  the  morab,  that  no  one  cau'queftion  the  propriety  of 
puni/hing  it. 

The  being  of  a  God  is  fo  nniverfally  imprcfled  on  the  human 
mind,  that  it  feems  unnecefiary  to  guard  againft  a  denial  of  it  by 
human  laws.  Atheifm  is  too  cold  and  comfortlefsj  to  be  a  fubject 
of  popular  belief. 

Polytheifm  tho  it  has  been  believed  by  the  mod  pol'.died.as  wcl.1 
as  the  moll  favage  nations,  has  no  chance  of  a  revival  where  the 
unity  of  a  god  has  been  promulgated.  The  elegant  fiftions  of  the 
Grecian  and  Roman  mythology,  vaniflied  like  the  bafelefs  fabric  of 
a  vifion,  before  the  light  of  rational  philofophy,  and  true  religion. 
Wemuft  acknowJedae  that  the  multitude  and  fubordination  of  the 
pagan  gods  furnifli  a  fyftem  of  poetical  machinery,  much  more 
beautiful  and  magnificent  than  the  chriftian  theology.  Tliey  fcem 
to  be  a  kind  of  poetical  divinities,  created  by  the  bards  of  ancient 
times,  to  ornament  and  embellifli  poetical  deftription,  and  one  tan 
hardly  think  they  were  ever  the  objert  of  popular  belief  and  ferious 
adoration.  The  rapes  of  Jupiter  and  the  amours  of  Venus,  fecm 
to  render  them  very  improper  deities,  for  religious  devotion.  The 
character  of  God  in  the  chriftian  fyftem,  istoofublime  and  glorious 
to  be  exhibited  in  verfe,  and  his  conduct:  in  the  government  of  hu- 
man affairs  does  not  admit  him  t(;  bf  introduced  into  the  machinery 
of  a  poem,  in  fuch  manner  as  will  give  fcope  to  the  fiftions  of 
fancy,  and  the  embellifliments  of  the  imagination.  The  bold  and 
vigorous  genius  of  Milton,  flags  in  fuch  an  attempt.  In  his  def- 
ciiption  of  the  battle  of  the  angels  in  heaven,  the  wild  fiction  ot 
their  inventing  cannon,  and  throwing  mountains  at  each  other,while 
the  Supreme  Deity  from  his  immortal  throne  beholds  the  wild  affray, 
is  fo  inconfiflcnr  with  the  nature  and  charadcr  of  fpiritual  eHences, 
tliat  we  are  liighly  dilgulkd  with  the  fcene,  tho  painted  in  the 
nioft  glowing  colours,  and  can   only  confider   it  as  a  fublime  bur- 
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have  witncfTed,  is  more  folernn  and  awful,  than  the  palfion  of  our 
Saviour.  Vida,  an  eminent  Italian  poet,  has  painted  it  in  the  moll; 
brilliant  colouring,  and  decorated  it  with  the  richeft  poetical  ficti- 
ons, yet  the  fcene  is  far  lels  interefting  and  magnificent,  in  this 
poena,  than  in  the  plain  and  unadorned  narrations  of  the  evange- 
lical hiftorians.  But  when  Homer  exhibits  the  Grecian  mytholo- 
gy in  afeT:ion,  when  the  gods  allemble  In  council,  when  Jupiter 
thunders  from  Olympus,'  and  Apollo,  Neptune,  Mars,  and  Venus, 
mingle  in  the  combat  round  the  walls  of  Troy  :  we  are  charmed 
with  the  elegance  of  the  fid  ions,  the  richnels  of  the  dcfcriptions, 
the  fplendor  oi  the  fcenery,  the  variety  of  the  adlion,  and  the  con- 
fiftency  of  the  condud  of  thefe  imaginary  beings,  with  the  charac- 
ter afcribed  to  tliem.  But  tho  polythcifm,  farniihes  tlie  bell  ma- 
chinery for  poetry,  there  is  no  danger  that  it  will  root  out  tJie  be- 
lief of  the  unity  of  God,  and  revive  and  flourish  on  the  ruius  of 
chriftianity. 

To  prohibit  the  open,  public,  and  explicit  deniul  of  the  popular 
religion  of  a  country,  is  a  neccflary  mcafare  to  preferve  th^  tranqui- 
lity of  a  government.  Of  this  no  perfon  in  a  chriftian  country 
can  complain,  for  admitting  him  to  be  an  inlidel,  he  mud  acknowl- 
edge, that  no  benefit  can  be  derived  from  the  fubverfion  of  a  reli- 
gion which  enforces  the  beft  fyftem  of  morality,  and  inculcates  the 
divine  doctrine  of  doing  juftiy,  loving  mercy,  and  walking  liunibly 
with  God.  In  this  view  of  the  fubjeft,  we  cannot  fufliciently  repro- 
bate the  bafenefs  of  Thomas  Paine,  in  his  attack  on  chrillianity, 
by  pnblifhing  his  Age  of  Reafon.  While  experiencing  in  a  priibii, 
the  fruits  of  his  vifionary  theories  of  government,  he  undertakes  xq 
didarb  the  world  by  his  religiows  opinions.  He  has  the  impudenLcj 
and  effrontery,  to  addrels  to  the  citizens  of  the  United  States  of 
America,  a  paltry  performance,  which  is  ki tended  to  fhaks  their 
f^iith  in  tlie  religion  of  their  flithers  ;  a  religion,  which,  while  It  iu- 
culcates  the  practice  of  moral  vii-tue,  contributes  to  fnsooth  tlie 
thorny  road  of  this  life,  by  opening  the  profpect  of  a  future  and 
l>etter  :  and  all  this  he  does  not  to  make  them  happier,  or.  to  in- 
troducc  a  better  religion,  but  to  imbitter  their  days  by  the  chec-r- 
lels  and  dreary  vifions  of  unbelief.  No  language  can  dt-fcrihc  tl-.e 
wickednefs  of  the  man,  who  will  attempt  tofiibvcir   a  religion, 

which 
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tvhich  is  a  fonrce  of  comfort  and  confolation  to  its  votaries,  merdv 
for  the  purpofe  of  eradicating  all  fentiments  of  religion. -j- 

V-''hile  the  public  denial  of  chriftianity  is  prohibited,  particular 
articles  of  creeds,  and  mere  doclrines  of  fpeculaiion,  excepting  the 
dod^rine  of  the  Trinity,  are  left  open  for  free  and  candid  difcuflion. 
The  Clime  of  herefy  is  unknown.  Direct  and  explicit  denial,  can 
only  be  comprehended  by  the  ftatiite.  Confequentes  can  Jiever  be 
drawn,  andtwiftedby  implication  from  the  converiation,  or  wri- 
tings of  a  perfon,  into  a  breach  of  the  law.  It  extends  only  to 
thofewho  have  been  educated  in  or  made  proFefiion  of  chriftianity. 
God's  ancient  covenant  people,  the  Jews,  who  have  been  fo  long 
abufed  and  infiilted  by  chriftians,  the  Mahometan,  who  prays  five 
times  a  day,  the  Eramin  who  believes  in  tranfmigrntion,  and  the 
Tartar  who  proftrates  himfelf  before  the  Grand  Lama,  may  all 
teach  the  doclrines  and  practice  the  ceremonies  of  their  religion, 
without  being  expofed  to  any  penalty. 

It  is  with  the  highefl  pleafiire,  that  we  compare  our  laws  with 
other  nations  in  this  re fped.  TliO  our  anceftors  on  flying  from 
the  hand  of  perftcution,  into  this  afvlum  of  liberty,  were  anxious 
to  pre!erve  a  uniformity  of  religious  opinion,  and  public  worfliip, 
yet  tlicy  np.vcr  attempted  to  eiieft  their  dt-Iign  by  fevere  laws  and 
fanguinary  punilhment.  i'Tofecution  never  fcafted  her  ejes  upon 
WTCtci^rd  viftims;,  tied  to  the  flake  or  ftretched  on  the  rack.  The 
fevered  laws  againfi:  heretics,  extended  no  further,  than  to  fend 
av/ay  fiich  as  came  into  the  couutry,  and  to  intlift  a  penalty  on 
tliofe  who  harboured  or  brougiit  them  into  the  government.  At 
an  early  period  our  laws  began  to  exempt  fett  after  feft,  from  any 
pcnahy,  and  then  by  degrees,  extended  to  all  the  full  bleffings  of 

toleration 

t  Tn  r!  I!  title  p?n^  *^£  work  is  fni,?  fo  he-  written  by  Thomas  P.ine, 
frcrernry  f'li  foreign  affairn  to  C  Tgrtfi  in  the  An^crican  war.  Tlie  tnitli 
>s,  (ii2t  c'uiinn  fome  peiiod  of  the  Anicric^n  '.'.'ar,  Conprefs  ajipoiuted  a 
committee  for  foreign  atJ^if-;,  to  'jliich  F'aine  was  fccietary,  but  had  no 
power,  and  jicrfotnscrl  no  duty,  bnf  that  of  a  tlci  k  to  the  committee  ;  with- 
oi'C  anv  portion  of  the  aii'hotity,  tficrwftvds  annextd  to  lite  i-ffice  of  fecre- 
tsiy  f(>r  fore'pii  affairs.  Ftorn  the  pfrft  <f  fecretary  to  the  curr.mittet  for 
forcij^n  a^.iirs,  he  v.as  difn  i/Icd  for  a  fcardjlciis  breni  h  of  ttuft.  What  iruft 
vfc  think  of  a  man,  who  is  capable  cf  fuel)  a  pitiiu)  artifice  to  gralify  his 
Viiiiiy,  and  render  hiini'elf  impoilaiit. 
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toleration.  While  the  civil  arm,  was  cautious  in  puniiliing  the 
religious  opinions  of  the  people,  no  power  of  afecular  nature  was 
delegated  to  the  church  fur  that  purpofe.  They  could  only  hifllA 
the  fentence  of  excommunication,  which  fecluded  aperfon  for  mif- 
condnd,  from  the  communion  of  a  religious  congregation,  but  fub- 
jcftcd  him  to  no  civil  inconvenience  whatever. 

VI.  /  Breach  of  Sabbath  confifts  in  a  variety  of  adts,  which 
are  punifliable  by  ilatute.  Non  attendance  on  divine  worflaip  in 
tome  lawful  congregation,  fubjecis  a  perfon  to  a  fine  of  three  (hil- 
lings :  but  this  lav/  has   grown  obfolete. 

No  perfon  may  keep  open  his  fhop,  {lore,  ware-houfe,  or 
work-houfe,  or  do  any  mani>er  of  fecular  buunefs,  (works  of  necef- 
fity  and  mercy  excepted,)  nor  be  prefent  at  any  concert  of  mufic, 
•dancing,  or  any  public  divcrilon,  or  fliow,  or  entertainment,  nor 
ufe  any  game,  fport,  play,  or  recreation,  on  any  part  of  the  Lord's 
day,  upon  a  penally  not  exceeding  twenty,  nor  lefs  than  ten  fliil- 
lings.  No  traveller,  drover,  waggoner,  or  teamfter,  or  their  fer- 
vants,  may  travel  on  that  day,  (except  for  necelfity  or  charity,) 
under  tlie  fame  penalty.  Companies  may  not  meet  in  the  ftreets, 
or  elfewhere,  nor  any  pcrfons  go  from  home,  unlefs  to  attend  public 
v.orllup  orfome  work  of  i>eceflity  and  mercy,  upon  the  penalty  of 
five  fliiliings. 

No  tavern-keeper  may  entertain,  or  fiifFer  any  of  ihe  inhabitants 
of  the  town,  or  others^  not  ftrangers  or  lodgers,  to  be  in  their 
houfes  or  dependencies,  drinking  or  idly  fpcnding  their  time,  on 
Saturday  night  after  fun-fet,  on  Sunday,  or  the  evening  follow- 
ing, on  penalty  of  five  fliillings,  and  every  perfon  fo  fpending  his 
time  to  forfeit  the  fame  fam.  Informations  muft  be  made  with- 
in a  month.  No  warning  or  notification  of  any  fecular  bulinefs 
maybe  fixed  on  a  door  of  any  meeting-houfe  to  remain  there  on 
any  day  of  public  worfaip,  upon  penally  of  five  fhiilings,  to  be 
paid  hy  the  perfon  putting  it  up,  and  grandjurors,  condables  and 
tytliiag-men  are  direcTed  to  pull  them  down.  No  veflelmay  un- 
neceflarlly  depart  from  any  harbour,  port,  creek    or  river,  nor 

pafs  by  any  town,  where  public  worfiiip  is  maintained,  nor  weigh 
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apchor  within  two  miles,  unlefs  to  get  nearer  thereto,  on  the 
Lord's  day,  at  any  time  between  tb6  morning  ligl't,  and  the  fet- 
tiAgfun,  upon  penalty  of  thirty  fliillings  to  be  paid  by  th.e  mafter. 
Any  perfun  behaving  rudely  or  indecently  within  the  houfe,  Avherc 
gny  congregation  are  met  for  public  worfliip,  may  be  fined  not 
more  than  forty,  nor  lefs  than  five  fhiilings.  The  fervice  of  a 
civil  pj-ocefs  on  the  Lord's  day  is  void,  and  the  ofiicer  incurs  a 
penalty  of  ten  fliillings. 

All  fin)2^  impofed  for  a  breach  of  this  act,  on  minors,  fliall  be 
paid  by  their  parents,  guardians,  or  mafters,  if  any  be,  otherwife 
fuch  minors  are  to  be  difpofed  of  in  fervice  to  anfwer  the  fame, 
and  aponrefufal  and  neglecl  to  pay  fach  fine  and  coft,  the  offen- 
der may  be  committed,  unlefs  he  be  a  minor,  in  which  cafe  execu- 
tion for  the  fine  and  coft,  fliall  ijUue  againft  his  parenr,  guardian,  or 
mafter,  at  the  end  of  a  month,  after  convidion.  No  appeal  is  al- 
lowed upon  a  convikftion  of  any  olFcace  in  tliis  (latute. 

The  ftatute  law  to  prevent  the  difturbances  of  public  worfliip, 
has  provided,  that  if  any  perfon  or  perfons,  cither  on  the  Lord's 
day,  or  any  other  day,  fliall  wilfully  interrupt,  or  diiuirb  any  af- 
fembly  of  people,  met  for  the  public  worfliip  of  God,  within  the 
piace  of  their  aficmbling,  or  out  of  it,  each  perfon  fo  oflending, 
{hall  pay  a  fine  not  exceeding  ten  pounds,  nor  lefs  than  twenty 
fliillings  :  and  that  in  cafe  the  oiFender  is  a  minor,  the  fine  is  to 
be  collected  asaforefaid,  and  if  not,  then  on  neglect  or  refufal,  he 
may  be  committed. 

There  feems  to  be  an  inaccuracy  in'  this  ftatute.  After  the 
above  direction  refnecting  the  payment  of  fines,  there  is  a  claufe, 
that  where  there  is  a  conviction  for  any  profanation  of  the  Lord's 
day,  or  any  difturbance  of  public  worfliip,  if  the  oflendcr  ncgleA 
Oi-  refufe  to  pay  the  fine,  or  pref':'nt  eftate,  that  he  may  be  whip- 
ped, not  exceeding  twenty  ftripes,  by  ortler  of  the  court  before 
whom  he  was  convicted.  The  firft  paragi-aph,  direds  on  neglect 
to  pay,  that  the  offender  be  committed,  in  cafe  of  all  fines  impo- 
fed for  a  breach  of  thi.s  law,  and  the  laft  dire(^s,  that  in  liich  cafc"; 

he 
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he  be  whipped.    Thefe  paragraphs  being  contradiftory,  the  courts 
muft  ileternlinc  which  is  void. 

It  is  direfted  by  ftatute,  that  where  children  or  fervants  are  un- 
der the  age  of  fourteen,  on  conviftion  of  profanation,  or  dlfturbance, 
they  fhall  be  correfted  by  their  gnardians,  parents^  or  maftersv 
in  prefence  of  fome  officer,  if  the  authority  fo  appoint,  and  in  no 
other  way,  and  if  they  negleCt,  or  refufe  to  correal,  they  Hull 
incur  a  penalty  of  three  fhillings. 

VII,  m  The  fwearing  rafiily,  vainly,  or  profanely,  by  the  boW 
name  of  God,  or  any  other  oath,  or  the  finfnl  and  wicked  cnrfm^^ 
any  perfon,  fiibje^ts  the  offender  for  every  offence,  to  a  line  of 
lix  fliilliiigs,  andif  hebe  uncible  or  refufe  to  pay,  he  fliall  be  fet  in 
the  ftocks,  not  exceeding  three  hours,  nor  lei's  than  one,  for  one 
offence,  and  pay  coft  of  profecution. 


Chapter     Eighth. 

OF  CRIMES  AGAINST  CHASTITY  AND  PUBLIC  DECENCY- 

X  HESE  crimes  are,  I,  Adultery.  II.  Inceft.  III.  Polygamy, 
IV.  Fornication.  V.  Lacivious  Carriage  and  Behaviour.  VI.  A 
Man  beina:  found  in  a  bed  with  another's  Wife.  And,  VII.  Public 
In-decency. 

I.  Adultery  is  the  carnal  connexion  of  a  man  with  another's 
wife.  The  man  may  be  either  married  or  fingle  ;  but  the  wo- 
man mufl;  be  married  :  for  the  efl'ence  of  the  crime,  is  the  adultera- 
tion of  the  ofl'spring,  the  fpurioufnefs  of  the  ifliie.  If  a  married 
man  has  carnal  knowledge  of  a  fingle  woman,  it  is  not  adulter; , 
but  fornication.  This  diitiiiclion  is  founded  in  nature.  The  com- 
mon opinion  of  mankind  declares,  tliat  it  is  a  very  diiferent  and 
much  more  heinous  crime  for  a  woman  that  is  married,  to  have 
criminal  converfation  with  a  fingle  man,  than  for  a  married  man 
with  a  fuigle  woman.  A  married  woman  thatfubmits  to  the  em- 
braces of  any  man  but  her  halband,   does  by  that  aft,  alienate  her 

alFetilons,  deprave  her  fenllments,  and  expofe  him  to  the  greatefl 

of 
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of  all  misfortunes,  an  uncertainty  with  refpeft  to  his  offspring, 
or  to  fupport  the  children  of  another.  But  it  is  pofTible,  the  hardly 
probable,  that  a  mirried  man  may  be  concerned  in  an  intrigue- 
\vith  a  girl,  without  impairing  his  conjugal  affection,  and  at  any 
rate  he  does  notfubjed;  his  wife,  to  maintain  the  children  of  ano- 
ther, nor  does  that  ad  produce  fuch  total  depravity  of  moral  cha- 
rafter  in  a  man,  as  in  a  woman  :  for  wlien  i  female  once  breaks 
over  the  bounds  of  decency  and  virtue,  and  becomes  abandoned, 
fhe  is  capable  of  going  all  lengths  in  iniquity  :  but  there  are  fre- 
quent uiftances  of  men,  who  Jifregard  the  principles  ofchaftity, 
bet  in  other   refpeds  conduft  with  propriety. 

« 

It  mult  however  be  granted,  that  it  is  a  crime  of  a  much  blacker 
nature  for  a  married  than  a  fingle  man,  to  commit  fornication. 
Fur  he  not  only  does  an  injury  to  Ins  wife,  but  brings  difgrace  upon 
his  family.  It  would  therefore  be  proper,  that  a  married  man 
fhould  be  puniflied  with  greater  feverity  for  committing  fornica- 
tion, than  a  fnigle  man  :  but  with  lefs  feverity  than  in  the  cafe 
of  adultery;  for  this  would  be  proportioning  the  punifhment  to 
the  crime,  according  to  its  influt-nce  on  fociety,  which  13  the  only 
ftandard  of  human  puniflnnents. 

f.  The  punifhment  for  adultery  is  difcretionary  whipping, 
>)randingin  the  forehead  with  tiie  letter  A,  and  wearing  a  halter 
about  the  neck,  on  the  out  fide  of  the  garments  fo  as  to  be  vifible^ 
On  being  found  without  the  halter,  on  information  and  proof 
made  before  an  affillant  or  juftice  of  the  peace,  he  may  order  them 
to  be  whipped  not  exceeding  thirty  ftripcs. 

d  If  a  man  and  woman,  who  have  been  divorced  fliall  again  co- 
habit together  as  man  and  wife,  they  fliall  be  puniiliedas  adulterers. 

f>  It  has  been  determined,  tliat  thefadof  a  man  and  woman  be- 
ing found  in  bed  together,  naked,  is  fuch  prefiunptive  proof  of 
the  comraifllon  of  the  crime  of  adultery,  as  willjuiiiry  a  convidi- 
cu,  tho  the  fame  evidence  would  haVe  convid'jd  the  man  of  the 
offence  of  being  found  in  bed  with  another's  wife,  if  he  had  been 

profecuted  for   that  oifcuce. 

II.  Incett      ^ 
?}  SutUGi'    8     e  Ibid.  137.    />  Kiib.  87. 


AND  PUBLIC  DECENCY.  329 

If.  tneeft  is  the  marriage  or  carnal  copulation  between  rela- 
tions within  certain  degrees  of  confangninity  and  affinity,  prohibi- 
ted by  (latute.  This  piobibition  is  extended  to  all  degrees  in  the 
gfeending  and  defcending  line,  and  to  the  third  degree  in  the  col- 
Uteral  line.  Formerly  the  law  prohibited  a  man  to  marry  his 
Awif(?'s  fifler,  but  that  law  has  lately  been  repealed.  The  pjnilli- 
IRent  is,  that  the  ofFenders  (hall  befet  oa  the  gallows  for  the  fpace 
ef  one  hour,  with  a  rope  roimd  their  necks,  and  the  other  end  over 
thegaliows.  On  the  way  from  ti)ence  to  the  common  goal,  they 
fliall  befeverely  whipped,  not  exceeding  forty  ftripes  ;  they  {h^\ 
lorever  wear  the  capital  letter  I,  two  inches  long,  and  of  propor? 
tign^ble  bignefs,  cut  out  of  cloth,  of  a  contrary  colour  to  their 
clotheg,  gild  ievted  upon  the  upper  garments,  on  the  out  fide  of  the 
arn),  or  01^  theb^ck  in  open  view.  If  they  are  found  without  fp^Ji 
letter  worn  as  aforefaid,  they  may  by  warrant  from  an  afiiilanc  or 
jaftiee  of  the  peace,  be  apprehended  and  ordered  to  be'  publicly 
whipped,  not  exceeding  fifteen  ftripes,  and  fo  as  often  as  they  are 
guilty.  The  idiae  of  fuch  marriage  or  carnal  copulation,  is  dif- 
abled  from  inheriting  or  taking  any  eftate,  being  generally  na- 
med in  a  deed  or  will,  by  the  father  or  mother,  and  the  marriage 
}§  declared  to  be  void.  If  the  parties  fhall  afterwards  converfe  to- 
other a§  man  And  wife,  or  dw  11  together  in  the  fime  houfe,  they 
lijall  be  panifjit^d  as  adulterers.  The  fuperior  court  may  aflign  to 
the  wpman  fo  feparated,  fuch  reafonable  part  of  her  late  hufb- 
fjid's  eftate,  as  in  their  difcrction  the  circunil^ances  of  it  will  ad.- 
wit,  not  exceeding  one   third. 

ni.  1  Polygamy  is  where  a  married  perfon  marries  another, 
fhe  former  or  other  hufband  or  wife  being  living  :  or  where  fuch 
perfons continue  to  live  together  when  thus  married.  The  pun.- 
ifhment  is  the  fame  as  in  cafes  of  adultery,  and  the  marriage  void. 
If  either  p^rty  at  time  of  niarri;tge,  be  ignorant  that  the  other  is 
married,  and  feparate  immediately  on  difcovering  it,  that  party 
will  not  be  guilty  of  any  crime  :  but  a  continuance  to  live  together 
after  knowing  the  faft,  will  be  criminal.  The  offenders  are  to  be 
tried  in  the  county  where  apprehended. 

This  ftatute  does  not  extend  to  thofe  perfons,  whofc  hufband  qt 
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wife  fliall  be  continually  beyond  the  fcas,  by  the  fpace  of  feven 
'years  together,  or  whofe  hu{bandor  wife  fliall  abfent  him,  or  hcr- 
lelf,  the  one  from  the  other,  /or  tliat  time,  the  one  of  them  not 
knowing  the  other  to  be  living  within  that  time.  Nor  fliall  it  ex. 
tend  to  perfons  whofe  hufband  or  wife  have  gone  to  fea  in  any  fliip 
or  veff'el,  bound  from  one  port  to  another,  where  the  paflafre  is  ufu- 
ally  made.in  three  months  time,  and  fnch  fliip  or  veflel  fliall  not  be 
heard  ofin  three  years,  or  be  heard  of  under  fuch  circum"ftances, 
as  may  rather  confirm  the  opinion,  that  the  whole  company  are  loft.. 
In  fuch  cafes  the  matter  being  laid  before  the  fuperior  court,  the 
parties  may  be  efleemed  and  declared  fingle  and  unmarried  and 
upon  fuch  declaration  thereof,  and  liberty  obtained  from  the  fuperi- 
or court,  fuch  parties  may  marry  again.  This  iflatute  does  hot 
extend  to  perfons  legally  divorced,  or  whofe  firfl:  marriarre  was 
within  the  age  of  confent^  which  is  fourteen  for  a  man  and  twelve 
for  a  woman. 

IV.  ^Fornication  is  the  carnal  copulation  of  a  man  and.  fingle 
woman.  The  punifliment  is  a  fine  of  thirty-three  fliillings  to  the 
county  treafury,  or  corporal  punifliment  not  exceeding  ten  itripes, 
but  corporal  punifliment  is  never  inflicted. 

V./Lafcivious  carriage  and  behaviour  is  a  crime  of  vei-y  uncertain 
defcription.  The  ftatute  enafts,  that  for  the  preventing  of  lafcivioil's 
carriage  and  behaviour  againft,  and  for  tlie  punifliment  of  which, 
(in  regard  of  the  variety  of  the  circumftances,  particular  and  exprefs 
laws  cannot  be  eafily  made  and  fuited)  the  county  courts  fliall  be 
iinpowered,  and  diretted  to  proceed  againft  and  punifli  fuch  per- 
fons, as  Ihall  be  guilty  of  lafcivious  carriage,  and  behaviour,  either 
by  impofmg  a  fine  on  them,  or  by  committing  them  to  the  houfe  of 
corredion,  or  by  inflicT:iiig  corporal  punifliment  on  them,  according 
to  the  nature  and  aggravation  of  the  offence,  and  the  difcretion  of 
the  court-:  that  fuch  feafonable  and  exemplary  punifliment  may 
be  inflifted  upon  offenders  of  that  kind,  that  others  may  hear 
and  fear. 

The  general  terms,  and  the  uncertain  fignification  of  the  words 

of  this  ftatute  are  fuch,  that  it  is  no  wonder  that  iudges  and  lawves-s 

have  always  been  puzzled  about  the  meaning  of  it.     Indeed  no  con- 
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fiilent  conQruftion  has  ever  been  put  upon  it.  Perfons  liave  been 
ptiniflied  as  violators  of  this  aft,  for  pafling  thro  a  town  with  their 
nutlirie.s  expofed.  This  manifelUy  was  public  indecency,  an  gffence 
at  common  lavy.  Perfons  have  been  punifhed  on  this  ftatute  for 
attempting  to  commit  rapes^  and  expofing their  nudities.  This  was 
clearly  a  high-handed  breach  of  the  peace  at  common  law.  As  the 
ftatute  giveti  courts  power  to  inflict  very  fevere  puniflnnents  on  this 
crime,  it  is  neceflary  to  know  flie  afts  which  come  within  the  de_ 
fcription  of  it.  For  the  pnrpofe  of  eflabliiiiiug  a  rational  conftruc- 
tion;^  we  muft  conlider  the  Hale  of  focieiy,  and  manners,  and  tlie 
fentiments  of  the  people  at  the  time  the  law  was  paft,  the  pro- 
bable ohjetft  they  had  in  coniemplation,  the  true  import  of  the  word 
lafcivious,  and  whether  the  legillature  did  not  intend  to  punifh  a 
crime,  not  puniftiable  by  atiy  laws  then  in  being. 

This  aft  was  paflcd  in  the  earliefl  period  of  the  government.     TWe 
firft  fettlers  oftiiis  country,  mod  unc^ueftionably  brought  with  them 
much  of  thefpirit  of  puritanifm.     The  gloominefs  of  their  manners 
was  heightened  by  the  fingular  opinious  tliey  entertained  refpe<a- 
ing  fecial  pleafure.  They  confidered  the  joys  of  love,  to  be  in  a  great 
meafure  inconfiAent  with  the  grace  of  God  ;  thpy  reprobated^ithe  cari- 
na! appetites  of  jnen,  and  many  entertained  the  whinifical  j<Iea,  that 
the  hufband  fhould  not.  indulge  in  the  conjugal  aft  in  the  arms  of 
his  wife,  with  any  other  view"  than  that,  of  procreation.     The  fin- 
gularity  of  thefe  fentiments,  were  (irft  difplayed  at  New-Haven, 
in  the  pimiftiment  of  young  perfons  of  bothfex<;s,  for  the  crime  .of 
filthy  dalliance  in  fonieoftheir  innocent  frolics  ard  and  amuf^ments, 
which  gave  birth  to  the  fiftion  of  the  blue  laws,   refpefting  which, 
fo  many  laughable  ftories  have  been  told,  and  which  is  unqiiellion- 
ably  the  proto  type  of  the  aft  refpefting  lafcivious  carnage  and  be- 
haviour.    When  people  entertained  fach  whimfical  ideas,  refpeft- 
ing the  impurity  of  the  fex(,ial  paiTion,  it  i'^  not  ftrange  that  they 
iliould  attempt  to  rdlrain  the  intercourfe  of  the  fexes,  by  fevere 
laws,  and    to  eftabH/li  the  grean^ft    purity  of  manners.       They 
could  not  have  it  for  their  objeft  to  punifii  crimes  already  punifhable 
by  law.     It  was  evident  that  the  crimes  of  adultery  and  fornica- 
tion did  not  comprehend  every  aft  in  the  intercourfe  of  the  fexes, 

which  was  repugnant  to  virtue  and  innocence  :  that  between  thefe, 
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«ttd  that  connexion  of  the  fexes  which  is  confiftent  with  chaff  ity, 
decency,  and  dflicacy,  there  are  nlany  a«^s  which  are  iifiproper 
ftnd  virions.  It  was  purfuant  to  the  fpirit  of  the  tim^s,  to  attempt 
tofeftrain  them  ;  bat  as  they  are  fo  varicas  that  they  €o«ld  not  be 
defcribedin  detail,  they  were  all  ccnipreheiided  under  the  defcrip* 
tion  of  lafcivious  carriage  and  behaviour  :  and  the  the  legiflature 
ifitended  to  introduce  an  aufterity  of  manners  and  referve,  in  foci* 
al  intercourfc,  which  would  have  thrown  a  gloom  over  life  and 
cJccluded  the  nioft  innocent  amufenienis,  yet  by  a  liberal  cou- 
ftruiflion  of  their  law,  it  may  now  be  direfted  to  reflrain  that  li- 
centious familiarity  between  the  fexes,  which  is  repugnant  to  de- 
cency and  virtue.  Lafcivious,  has  an  appropriate  meaning,  and 
(ignifies  the  exercife  of  luftful  paffions,  or  unchafte  and  wanton  de- 
lires,  between  the  fexes  i  and  when  applied  to  carriage  and  beha- 
viour, thefe  words  fignify  the  ads  which  evidence  the  exercife  of 
thofe  feelings. 

Having  premIDd  thefe  general  obfervations,  I  (hall  hazard  a  de- 
finition of  this  crime,  which  I  think  is  a  fair,  rational  and  confift- 
eht  conftruction  of  the  ftatute.  Lafcivious  carriage  and  behaviouf, 
inay  be  defined  to  be  riiofe  wanton  acls  between  perfons  of  different 
fexes,  which  do  not  amount  to  carnal  copulation,  which  are  incon- 
fiftent  with  that  decent  intercourfe  of  the  fexes,  that  is  warranted 
by  virtue  and  innocence,  and  which  are  repugnant  to  the  fenti- 
inents  of  delicacy  and  chaftity.  Thefe  afts  are  unaccompanied 
•with  force  and  violence;  for  if  they  are  con-imitted  with  force, 
they  would  be  breaches  of  the  peaee,  puuifliable  at  common  law. 
Lafcivious  carriage  cannot  be  the  fame  as  public  indecency,  for  that 
does  not  necefiarily  import  lafcivioufnefs,  bat  may  be  committed 
without  cxciiing  lafcivious  idejis,  and  is  punifiiable  asan  o'jt'ence  at 
common  law.  It  is  a  crime  created  by  ftatute,  i«  unknown  to  the 
common  law,  has  relation  onlj- to  the  intercourfe  of  the  fexes,  and 
is  intended  to  reflrain  a  wanton  indulgence  of  the  pafficn  of  fex. ' 
ttV^ould  be  hardly  confiftent  with  delicacy,  to  illullrate  thefe  ob- 
fervations by  detailing  ihofe  aftions,  which  come  within  the  de- 
fcription  of  this  crime.  The  imagination  of  every  perfon  will 
iu^eft  s  thoufand  jwdccent  familiarities,  \vhici».are  the  objects  of 
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this   ftatute^  which  ought  to  be  reftrahied,  and  dcferve  to  be  pun* 

Thecoi\rt  have  a  difcretionary  power  to  punifhby  fine,  commit- 
ting to  the  houfe  of  correftion,  and  whipping— This  ftatute  needs 
Gorreftion.  It  is  improper  and  dangerous  to  give  to  couKs  fiich 
latitude  of  conflru(ftion,  with  refpedl  to  the  afts  which  are  crimi- 
nal, and  then  to  vefl:  them  with  fuch  boundlefs  difcretion  in  infiidl- 
ing  the  puniflinienr.  It  breaks  that  gradation  of  crimes,  which 
ought  to  be  regarded,  and  admits  a  difproportion  of  punifhnients, 
to  crimes,  wliich  is  inconipaiible  with  the  principles  of  jiidice. 
I  have  known  a  man  on  a  proiecution  by  virtue  of  this  law,  fined 
thirty  pounds,  for  a  conneftion  with  a  woman,  lefs  criminal  than 
fot-nication,  who  if  he  had  coir.mitted  fornication,  and  had  been 
tonvi&ed,  would  not  have  been  fined  but  thirty  three  ihillings. 

VI.  ■*  The  offence  of  a  man's  being  found  in  bed  with  an- 
other'.s  wife,  fubjefls  them  both  to  be  ^vhipped,  not  exceeding 
thirty  Ibipes  ;  but  if  one  party  was  {urprifed,  and  did  not  confent, 
tliat  (liall  excufe  the  punifhment.  It  feems  unneceflary  to  h^ve 
pafled  this  law  ;  for  the  proof  of  the  faft,  that  a  man  was  in  bed 
with  another's  wife,  mull  be  fufficient  to  convict  tl.eiu  of  adultery^ 
or  it  ouiiht  not  to  coavi<fl:  them  of  any  crime. 

VII.  «  Pnblic  Indecency  is  a  crime  at  common  law  ;  as  where 
Pandry  perfons  from  a  balcony  difplayed  their  nudities,  to  a  large 
concourie  of  people  :  and  where  a  man  v/ent  through  a  town 
with  his  nudities  e*Kpf-ifed  to  view.  So  is  any  grofs  lewdnefs,  a 
crime  at  common  ;law,  as  the  keeping  or  fixquenting  a  bawdy- 
houfe.     They  are  punifiiible  by  fine  and  imprifomTient. 

*  Such  «ire  the  laws  which  have  been  fratned  to  preferve  thj  inefli- 
Hiablc  virtue  of  chaftity  ;  but  fuch  is  the  ftrong  and  perpetual 
temptation  to  the  comsniffion  of  crimes,  againfi:  chaflity,  and  fo 
deep  is  the  veil  of  fecrecy,  wliich  the  n!odefty  of  the  tnoft  profii- 
gate,  throws  roa!:.-d  thefe  tr3r.facticns_,  that  it  is  impoffible  to  retrain 
ihem  by  the  terror  of  penal  laws.  Purity  cf  manners  nvjil  de- 
pend upon  principles  inftilled  into  the  minds  of  youth  by  education, 

and  all  parents  are  under  the  ftronge{l  obligations^  to  imprefs  en 
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tl'e  minds  of  their  female  d.ildren,  tliefe  all  important  truihs  ;  that 
chaftity  is  the  peculiar  ornament  of  the  fox,  that  innocence  ^ives 
the  brightell  loftre  to  thtlr  charms  ;  that  their  connection  with 
the  other  fex,  ouglit  to  be  marked  with  the  utmofl:  delicacy  in  their 
converfatioii,  and  decency  in  their  deportment  :  and  that  they 
flioald  forever  he  on  their' guard  aa;ainll  tliat  indecorous  faiiiilia- 
riiy,  which  leads  by  flow  but  fure  (teps,  to  irretrievable  difgrace 
and  ruin. 
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OF  THEFT,  PvECEIVING  STOLEN  GOODS,  AND  THEFT- 
BOTE. 

™  T' 

1.    A.  HEFT  is  the   taking  and    carrying  awav  the  perfonal 

goods  of  another,  with  an  intent  to  ftcal. 

I.  X  There  maft  be  a  taking  without  the  knowledge,  and  con- 
fcnt  of  the  ov/ner.  If  there  be  an  actual  delivery  of  the  (foods,  and 
the  poflefllon  is  acquired  lawfully,  no  fubfequent  aft  can  render 
it  flcaling.  J  If  a  carrier  fhould  open  a  pack  of  goods,  and  take 
away  part  of  it,  or  if  he  carry  it  to  the  place  appointed,  and  then 
ait,trwards  take  it  away,  he  is  guilty  of  theft  ;  but  die  mere  not 
delivering,  would  only  make  him  guilty  of  a  breach  of  trulf.  If 
goods  are  delivered  to  a  man  to  keep,  and  he  run  away  with  them, 
it  is  not  theft  ;  for  the  original  poilelfion  was  lawful,  z  l{  a  man 
dtpofit  property  in  the  hands  of  a  pawn-broker,  or  entruli:  it  with 
any  other  perfon,  and  then  take  it  away  with  an  intent  to  charge 
the  bailee,  with  the  value  of  it,  it  is  il;ei"t. 

^.     There  r.v.id  be   a  carrying  awiy,     A  bare  removal  of  the 

goods  is  fnfficient.     "  If  a  man  be  leading  a  horfe  out  of  another's 

jrafture,  and  be  apprehended  in  the  faft  ;  if  a  guefl  ftcaling  goods 

out  of  an  inn,  has  removed  them  from  his  chamber  down  ftairs  ;  or 

if  a  thief  intending  to  Real  plate,  take  it  out  of  acheft  and  lay  it  on 

the  floor,  and  is  furprifed  before  he  can  go  away  with  it,  in  thefe 

cafes  itisxheft. 

The 
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3.  t  The  act  muft  be  accompanied  with  an  intent  to  Ileal  the 
goods.  This  intenrionis  drfcoverable  by  a  greiif  variety  of  cir- 
cumftances,  as  where  the  pedon  takes  the  thing  clandeftinely,  and 
fecrctes  it,  orconduds  with  it  infuch  a  manner,  as  to  fiiew  he  in- 
tends to  keepit-from  the  owner^,  or  being  chai'ged'  with  tlie  fafr, 
denies  it.  But  if  the  thing  be  taken  and  kept  openly,  as  if  a  fer-- 
vant  takes  his  maRer's  horfe  without  hi?  knowledge  an^.  returns  it, 
or  if  3  neighbour  talies  another's  plough  left  lin  the  field  and  ufcs 
if,  thefe  cafes  are  but  trefpaflcs. 

4.  fit  muft  be  the  pcrfonal  goods  of  another.  Every  perfunal 
thing  poflclTing  value,  and  capable  of  ownerfhip,  may  be  the  objeci:. 
of  theft.  The  thing  muft  be  of  a  perfoiial  nature  ;  for  it  the  things 
are  real,  or  favour  of  realty,  theft  cannot  be  committed  of  them. 
Thus  things  adhering,  or  annexed  to  the  freehold,  as  corn,  grafs, 
trees,  fruit,  or  lead  upon  a  houfe,  cannot  be  the  fubjefts  of  this  oi- 
fence  :  but  the  taking  them  with  whatever  intention,  is  merely  a 
trefpafs.  But  if  the  thing  be  fevered  from  the  freehold  by  a  tortious 
aft,  atone  time,  and  fo  rendered  moveable,  or  perfonal  eftate,  and 
then  taken  at  another  time,  tlie  laft  taking  will  be  theft ;  or  if  any- 
other  perfoo  make  the  feverance,  tlie  taking  will  then  be  criminal. 
This  diftiiii!'lion  of  the  common  law  is  very  whimfical.  If  a 
perfon  fliould  pluck  an  ear  of  corn  from  the  ftalk,  and  carry  it 
away,  it  is  only  a  trefpafs  ;  bur  if  he  finds  an  ear  on  the  ground^ 
feparated  from  the  ftalk,  and  takes  and  carries  it  away,  it  is  theft. 
The  true  principle  is,  that  every  aft  of  taking  the  property  of  ano- 
thei-,  where  the  difpofition  to  (leal  can  beexcrcifed,  Ihould  be  called 
theft.  It  is  apparent  that  this  intent  can  as  well  accompany  the 
act  of  taking  things,  which  muft  be  fevered  from  the  realty,  as  in 
taking  perfonal  things,  and  that  there  is  as  muchnecefTiiy  in  guar- 
ding one  fpecies  of  property,  as.  the  other.  This  dodtrine  of  the 
common  law  produces  great  inconvenience,  as  it  rcfpefts  the  pre- 
fcrvation  of  fruit.  'As  fruit  is  to  be  fevered  from  llie  realty,  and 
of  courfe  the  taking  it  being  only  a  trefpafs,  there  are  many  per- 
fons  who  are  capable  of  the  mean  ad  of  ftealing  fruit,  when  they 
would  abhilr  the  idea  of  ftealing  any  other  property.  Ar.ncx  fo 
the  uct  of  ftealing  fruit,  the   punillnnent  due  to  ftealing,    and  ws 

iliouid 
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flioiild  find  that  the  difgiace  of  it,  and  the  probability  that  they 
migiit  be  detected,  and  whipped  as  thieves,  which  thry  Jill  de» 
ferve,  would  deter  many  from  a  practice,  which  is  npw  very 
wickedly  deemed  by  many  as  a  matter  of  frolic  and  tmufoment. 
In  England,  ftatutes  have  been  enafled  to  punifh  ss  tlic-fr,  the  tak- 
ing of  things  annexed  to  the  freehold,  in  a  great  variety  of  in- 
(lances. 

^  Bonds,  bills,  notes,  or  any  writings,  v/nich  coiicarn  niere  chofes 
in  uftion,  at  common  law,  cannot  be  the  objed  of  thsft ;  becaufe 
it  is  faid  they  are  of  no  intrinfic  value,  and  import  no  property  in 
the  pofieflion  of  the  perfon  from  whom  they  arc  taken.  But  this 
doctrine  appears  tome  not  to  be  warranted  by  the  general  princi- 
ples of  the  law,  for  the  paper  on  which  fuch  contracts  are  written, 
is  certainly  capable  of  ownerfliip,  and  of  conrfe  may  be  the  obje£t 
of  theft.  In  England,  they  are  by  ftatute  jut  on  the  fame  fuoting 
as  the  money  they  were  meant  to  fccure. 

<■  Animals,  In  which  there  is  no  property,  either  abfolute,  orqu?- 
lified,  cannot  be  the  objeft  of  theft.  Tiius  beads  of  a  wild  nature, 
and  unreclaimed,  as  fi{h  in  an  open  river,  or  pond,  or  wild  fowls 
at  their  natural  liberty,  cannot  in  a  legal  view  be  ftolen  ;  but  if 
they  are  reclaimed,  and  confined  Co  tiiat  they  can  be  talten  at  plea- 
fure,  and  ferve  for  food,  the  taking  them  may  lie  theft.  Theft  may 
be  committed  of  all  domedic  animals  of  a  tame  nature,  which  ferve 
for  food,  as  cattle,  fv'^ine,  fljeep,  and  poultry  ;  but  tliofe  animals 
which  do  not  ferve  fur  food,  as  dogs,  and  creatures  which  are  kept 
for  pleafuve,  or  whim,  tho  the  owner  may  maintain  a  civil  a.^ion 
for  thelofs  of  them,  yet  the  taking  them  away  can  never  be  theft- 
Tho  theft  cannot  be  committed  of  a  thing,  unlefs  there  be  fomc 
property,  and  an  owner,  yet  it  is  immaterial  whether  the  owner 
be  known,  for  a  thief  may  be  piTuiHicd  for  fteAling  the  goods  of  a 
perfon  unknown. 

Theft  in  the  Engiifii  law  is  called  larceny,  and  h  divided  into 
petty  larceny,  the  ftealing  of  a  thing  ofthe  value  of  twelve  pence, 
or  lefs,pamfiiable  by  whipping:  and  grand  larceny,  the  ftealing 
of  a  thing  of  greater  value  than  twelve  pence,  puniHiable    with 

death.     Larceny  is  alfo   divided  into  (imple   and  mixed  :  fimpls 

when 
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where  the  taking  is  not  from  the  houfe  or  perfon  :  if  the  taking  is 
by  night,  upon  breaking,  and  entering  tlie  houfe,  it  is  burglary  : 
*if  frorti  the  perfon  l)y  violence,  and  putting  in  fear,  ir  is  robbery  ; 
bat  if  the  things  aire  taken  from  the  heufe  without  breaking,  or  frow 
the  perfon,  in  a  private  manner,  it  is  mixed  larceny.  Eut  in  t!\is 
ftate  thefe  diftindions  are  of  no  confequence.  Cur  ideas  of  bur- 
glary and  robbery  correfpond  with  theirs  :  and  as  to  tlieft,  it 
makes  no  dirTerence  whether  the  goods  are  taken  from  llie  houfe^ 
the  perfon,  or-  the  fit  Id. 

g  This  crime  is  prohibited  and  punifiicd  by  (latute.  The  c.Tcn- 
der  forfeits  treble  the  value  of  the  goods  floltn,  to  tlie  ona  \'.er,  and  is 
to  be  fined  at  the  dif:retion  of  the  court,  not  exceeding  forty  fliiU 
\  lings.  Jf  the  value  of  the  goods  ftolen,  amount  to  twenty  fliiilings, 
he  fliall  fa;F2r  an  additional  punifiunent  of  whipping,  not  excecJ- 
ingten  Ilripes,  for  one  offence,  if  the  value  of  the  goods  be  more 
than  five  fiiillings,  and  It-fs  than  twenty,  and  tlie  oaender  refiifc, 
or  is  unable  to  pay  the  fine  in^pofcd,  lie  may  be  whipped  at  th6 
difcretion  of  the  court,  not  exceeding  ten  (Iripes.  If  the  offender 
is  unable  to  mi\\e  relJirution^  the  court  may  allign  him  in  fervicCi 

b  Itisalfo  provided  by  ftatote,  that  where  a  conviclionis  before 
a  fingle  miuilLr,  an  additional  puniiliment  may  be  inflicted,  by  com- 
mitting tlie  olFender  to  the  work  hovife,  or  houfe  of  corredio^n,  t^ 
be  kept  to  hard  labour  on  the  firft  conviction,  "not  lefs  tlian  a 
month,  nor  more  than  three  ;  on  thefecond,  not  lefs  thana year,  nor 
m  jre  than  three.  If  the  convidion  be  before  the  county  court,  ihtn 
not  lefs  than  fix  months  for  the  firft  oitence,  anA  fo  for  a  lonocT 
lime,  us  the  court  fliall  think  proper,  according  to  the  circumHan- 
ccs  of  the  offence,  and  the  number  of  convictions  :  but  for  the  fii  ft 
offence  no  perfon  Ihall  be  committed  to  the  work  houfe,  ^inlefs  be 
be  twenty-one  years  of  age,  and  the  court  are  of  opinion  that  he  is 
a  rogue,  vagabond,  or  common  beggar,  or  a  kwd,  idle,  prcfa:".?,, 
or  diforderly   pciCir. 

II.  ;  Recciviug  ftolen  goods,  knowing  them  to  be  fjch,  is  a; 
sonmion  law,  an  offence  punifhable  l-y  fine  and  iniprifonmem  •: 
bat  a  trial  of  the  accefliry,  muft  have  bten  preceded  by  a  conviai, 
vn  of  the  principal,     it   hc^s    therefore  been   provided  by  .ftutu^o, 
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that  thofc  who  conceal  any  theft, (unlefs  committed  by  fome  mem- 
ber of  his  family,)  or  fliall  receive  and  conceal  ftolen  oaods,  know- 
hig  them  to  be  fuch  may  be  proceeded  agalnft  as  principal,  aiiJ 
punifhed  in  the  fame  manner  tho  tlie  principal  be  not  convifted. 

III.  ;  Tlieft-bote  is  where  the  party  robbed,  or  from  whom 
goods  are  ftolen,  takes  them  again,  or  other  amends  upon  an  a- 
greemcnt  not  to  profecute  :  and  at  common  law  is  panifbable  by 
fine  and  imprifonment  :  but  the  bare  taking  one's  goods,  without 
(hewing  any   favour  to  the  theif^  is  no  offence. 


CHAPrER.     Tenth. 
or  CRIMES  AGAINST  THE  PUBLIC  PEACE. 

I,  V^F  Challenges  to  Duels.  To  trace  the  hiftory  of  the  ori- 
gin and  progrefs  of  duellingj'wonld  be  an  aniufing  and  intertfting 
Work,  but  foreign  to  our  enquiries.  It  is  fufHcient  to  remark, 
that  in  defiance  of  the  folemn  monitions  of  relicrion,  and  the  ten- 
der  claims  of  iTumanity,  it  has  for  many  ages,  produced  immeafur- 
ablediftrefs  in  many  a  private  family,  and  ftill  continues  ^  rcfledt 
the  deepdt  difgrace  upon  the  manners  and  character  of  modern 
times.  It  is  however  a  fubjeft  of  the  greateft  fatisfaplion  to  re- 
mark, that  this  praftice  is  growing  every  day  lefs  faftiionable 
and  reputable,  and  that  the  voice  of  reafon,  feems  to  prevail 
over  thofe  vifionary  ide-s  of  honor,  and  thfvt  mad  heroifm  which 
have  fo  often  prompted  friends,  for  the  mod  trifling  quarrels,  to 
ihed  each  other's  blood,  and  to  involve  their  families  in  ruin  and 
dillrcfs. 

Long  experience  having  fliewn,  that  duelling  could  not  be  pre- 
vented, by  confidering  the  fuccefsful  combatant  as  a  murderer,  the 
meaf.re  of  rendermg  the  giving  and  accepting  a  challenge,  highly 
puni (liable,  has  been  adopted.  Tliis  expedient  is  founded  in  good 
policy:  foraperfon  wi:lbe  caotious  about  entrufting  his  enemy 
with  a  challenge,  which  would  funiiOa  evioence  ro  fabjeft  him  to 
a  heavy  punilhmeut.  A  It  is  provided  by  ftatutc-that  if  any  per- 
fon  fliall  challenge  another,,  or  fliall  accept  a  challenge,  to  fight  at 

fword, 
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fword,  piflol,  rapier,  or  other  dang,eroiis  weapon,  the  perfon  Co 
challenging,  or  accepting,  ihall  forfeit  to  the  public  treafury, 
one  thoufand  pounds,  and  find  foreties  for  his  good  behaviour  du- 
ring life,  and  be  forever  diliibltd  from  holding  any  office  of  pro- 
fit or  honor,  and  if  unable  to  pay  the  forfeiture,  to  be  clofcly  im- 
prifoned  during  life. 

If  any  perfon  ihall  willingly  or  knowingly  carry  or  deliver  any 
written  challenge,  or  verbally  deliv'<;r  anv  meflage,  parpoi  ting  to  be 
a  challenge ,.or  b^  prefent  at  fighting  a  duel  as  fecond,  or  aid  and  give 
countenance  thereto,  he  fliall  on«convlftion  fufter  theaforefaidpun- 
ifhntent  faving  the  finding  fureties  for  good  behaviour  during  life. 

II.  /  A  P\iot  is  where  three  or  more  perfons  fliall  come  or 
aflemble  together,  with  an  intent  to  do  any  unlawful  aft,  by  force 
and  violence,  ag-lnft  the  perfon  of  another,  as  to  kill,  beat,  or 
otherwife  hurt  him,  or  againu  his  pofleliion  or  goods,  as  to  break 
open  or  pull  down  any  houfe,  or  fence  wrongfully,  or  to  cut  or 
take  away  any  corn,  grafs,  wood,  or  other  goods  wrongtldly  ;  or 
to  do  any  other  unlawful  aft,  witli  force  and  violence,  againlt  the 
peace,  or  to  the  manifeft  terror  of  the  people,  and  being  required  or 
commanded  by  any  of  the  civil  authority,  flierifF,  deputy  fherift', 
feleftmcn,  or  conftable  by  pioclaniation,  (hall  not  difperfe,  and 
peaceably  depart  to  their  habitations  and  lawful  buhnefs ;  or 
■where  three  or  more  perfons,  being  fo  aflcnibled,  Ihall  do  an  un- 
Jawfui  aft  againft  any  man's  pcrfju,  polJcfHon  or  goods,  or  againO; 
the  public  intereft  in  any  particular  :  Inch  OiFenders  before  the  fu- 
perior  or  county  courts,  in  the  county  v/liere  the  offence  is  com- 
mitted, may  on  conviftion,  betincd  not  exceeding  ten  pound  each, 
be  imprifoned  not  exceeding  lix  months,  or  be  whipped  not  ex- 
ceeding forty  llripes,  at  the  difcretion  oftheccurt,  according  to 
the  nature  and  cirxumllances  of  the  fafts. 

For  the  purpofe  of  preventing  :hc  conniiiffion  of  this  crime,  any 
afliftant,  juflice  of  the  peace,  flieriff,  deputy  flieriff,  feleftman,  or 
<onflable,  wicliln  the  limits  of  their  jurifdiftion,  are  authorifed 
^nd  required  on  notice  of  any  fuch  unlawful  and  riotous  aflembly, 
10  rtforc  to  the  place,  and  amorig,  or  ncuv  as  they  can  lafeJy   came 

no 
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to  the  rioters,  with  an  audible  voice,  command  orcaufe  to  be  com- 
manded filence,  whil^l  proclamation  is  making,  and  after  tliat 
/liall  openly  with  audible  voice,  m  ike  or  caiife  to  be  made  procla- 
mation in  thcfe  words,  or  words  to  the  like  efTec't.  In  the  name 
and  by  the  authority  ofthc  State  of  Conneifliciit,  I  charge  and  com- 
mand  all  perfons  nflemblcd,  immediately  to  dilperfe  ihemfelves,  and 
peaceably  to  depart  to  their  habitatiops  or  to  their  lax^'^lll  bufincfs, 
upon  tiic  pains  and  penalties  contained  in  the  aft  or  law  of  this 
(late,  entitled  an  aft  for  preventing  and  punifliing  riots,  and  riot- 
ers. 

If  the  rioters  do  not  then  difperfe,  fuch  autliority  may  command 
all  perfons  to  afTifl:.  and  they  may  fcize  and  apprehend  them,  and 
carry  them  before  fotne  alli'dant  or  judice  of  the  peace,  to  be  d',-alt 
with  accordinp-to  law.  If  any  of  the  rioters  are  killed,  maimed, 
or  hurt  in  the  attempt,  the  authority  and  thofc  afting  under  theim 
are  fully  difcharged  from  any  private  damages  or  public  punidi- 
ment.  If  any  pcrfon  fliallwith  force  and  arms,  wilfully  and  know- 
ingly cppofe,  obftruft,  hinder  or  hurt  any  perfon,  going  to  make 
proclamation  as  aforeHiid,  he  fhall  be  puniilicd  as  n  rioter,  and  if 
the  rioters  do  not  difperfe,  having  knowledge  that  fuch  proclama- 
tiori  has  been  hindredtobe  made,  they  fl;all  be  deemed  guihy  of 
a  riot  ?.nd  punilhed  accordingly.  The  profecutioii  mud  be  within 
a  year  after  the  conimilTion  of  the  crime 

Pere  it  may  be  remarked,  that  if  tiirce  or  more  perfuns  ademble 
to  do  an  unlawful  aft,  and  none  is  done,  and  no  proclamation  is 
made,  they  arc  not  punifliable  :  if  p'0(  lamation  be  made  and  thcv 
flifpcrfe  without  doing  any  unhnvud  aft,  they  are  not  pmiiihablc  ; 
jf  on  proclamation  they  do  not  difperfe,  tliey  are  punKhable  :  if  no 
}  rnclair.ation  be  made  and  they  do  an  u>dawful  aft,  they  are  pun- 
iiliable.  ">  At  common  law,  there  ir,  a  gradation  of  tliefe  crimes. 
An  unlawful  aflrmbiy,  is  wljere  tljrec  or  more  perfons  meet  with  an 
iiUent  to  do  an  u'llawful  a.1:,  and  d>  nothing.  A  roui  is  where 
tbey  make  fome  advancfs,  b),it  do  not  coiiipleat  the  aft  :  and  a  riot 
i  the  cotnph.-tion  of  the  unlawful  aft.  Our  ftitute  comprehends 
e]}  offence^  of  tins  f<»rt  under  t'lc  general  name  cf  riot. 

Ill,  Breaches 
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III.  „  Breaches  of  the  Peace,  are  by  ftatute  defined  to  be  tu- 
maltuous  and  ovFenfive  carnages,  threatenirg.  traducing,  quarrel- 
ling, challenging,  ailaalting,  beating,  or  ftriking  any  pcrfon.  This 
comprehends  aflanhs,  batteries,  wounding,  andfalfe-imprifonment : 
which  we  have  alread)-  confidered  as  private  injuries,  and  which 
are  punifhable  as  crimes.  The  exprcffion  of  tumultuous  and  oil'en- 
five  carriage,  threatening,  traducing  and  quarrelling  are  fo  general, 
that  upon  a  literal  couftraccion,  they  miglit  comprehend  a  vaft 
variety  of  actions  :  bat  they  are  liaiited  by  the  fubfequent  words, 
V'hlch  provide  that  the  oftender  fiiall  pay  to  the  party  hurt,  or 
ftricken,jufl;  damages,  and  alio  a  fine;  which  imports  that  there 
murt  be  perfonal  violence,  and  that  the  mere  oftending  a  perfon, 
threatening  tsabufe  him,  or  challenging  to  fight,  unaccompanied 
by  force  and  violence,  will  not  be  a  breach  of  the  peace  ;  but 
that  a  pcrfon  muft  do  an  a.'St,  by  which  another  is  hurt  or  ftricUcn, 
to  make  him  g^iilty  of  a  breach  of  the  jjcace.  The  general  rule 
tberefore,  in  the  conftruiftion  of  this  llatntefeems  to  have  been  this, 
tliitt  where  a  perfon  does  an  aft  which  amounts  to  an  allault  and 
batterv  at  common  law,  he  is  guilty  of  a  breach  of  this  (latute. 
And  this  feems  to  be  a  rational  conflruftion,  for  public  juftice  docs 
not  require  that  the  q^iarrelling,  fcolding  and  abulive  converfalion 
unaccommpanisd  by  violence,  among  neighbours,  faal!  come  uiider 
t1ic  animadverfion  of  the  law.  Of  adault  and  battery  we  liave  fully 
treated  in  con'idering  private  injuries.  A  fighting  of  two  perfons 
by  confent,  h  a  breach  of  tlie  peace.  Under  this  Ifatute  may  be 
comprehended  the  counnoa  law  offence,  of  aifray,  which  fignifies 
the  fighting  of  two  or  more  pcrfons,  in  fome  public  place  to  tlic 
terror  of  the  people. 

The  puniihment  for  thefe  oIFences,  is  a  difcretlonary  fine,  accor- 
ding to  the  merits  of  the  ofFence  ;  confidering  the  jiarty  fuiiting,  or 
fmitten  ;  the  inltrument,  danger,  time,  place,  and  provocation.  If 
an  Indian,  negro,  or  mulatto  fcrvant,  or  flave,  Ihall  be  guilty  of  this 
crime,  he  fliall  be  puaUhed-  by  whipping,  at  tlic  difcretion  of  the 
t^ourt,  not  exceeding  thlity  ftjipes. 

1^'  ftatute,  flierilFs  ana  ccnflablcs  have  tlie  power,  and  k  is  their 

iluiy 
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duty  to  prevent  and  fupprefs  breaches  of  the  peace,  and  may  appre- 
hend the  ofFenders,  and  cany  then'i  before  proper  authority.  By 
•common  law  a  private  pcrfon  is  juftified  in  endeavouring  to  fepa- 
rate  the  combatants,  let  wliat  will  be  the  confequence,  to  hold 
them  to  prevent  them  from  fighting,  to  (lay  tliem  till  the  heat  be 
over,  to  confine  them  till  they  can  deliver  them  to  a  conftable,  or 
bring  them  before  a  juftice  of  the  peace.  If  in  doing  this  he 
unavoidably  hurt  the  perfon,  he  is  excufable  :  but  if  the  perfon 
liurt  him  he  may  have  his  adlion.  By  common  lavi'  fheriffs,  and 
conftables  may  break  open  houfes  to  fu])prefs  breaches  of  the 
peace,  and  if  any  perfon  be  dangeroufly  wounded,  they  as  well  as 
private  perfons  may  hold  the  oiiender  and  carry  him  before  pre- 
fer authority. 

The  law  has  provided  certain  meafures,  whicli  are  calculated  to 
preferve  the  peace,  o  Jt  is  enafted  by  (tatute,  that  furety  of  the 
peace,  or  good  behaviour,  fhall  be  granted,  as  the  merit  of  the 
cafe  fliall  require,  by  any  affiftant  or  juftice  of  the  peace,  againft 
all  perlons  who  by  threatening  words,  turbulent  behaviour,  or  ac- 
tual violence,  or  by  any  other  unlawful  action,  lliall  terrify,  or  dif- 
quiet  any  of  the  good  people  of  this  ftate  ;  and  alfo  againft  com- 
mon barrators,  who  frequently  ftir  up,  and  maintain  fuits  at  law, 
in  courts  or  quarrels,  and  parties  in  the  country  :  as  alfo  againft 
fuch  as  invent  and  fpread  faUe  reports,  whereby  difcord  arifes, 
or  may  arife  among  neighbours  :  as  aHb  againft  mch  as  are  of  evil 
name,  or  fame  generally,  for  maintaining,  or  reforting  to  houfes 
of  bawdry,  andincontinency  :  alfo  againft  night-walkers,  tJiat  are 
of  evil  name  or  report  generally,  or  fuch  as  eve-drop  men's  houles, 
or  caft  carts  ir.to  ponds,  or  commit  otiier  fuch  like  mifdemeanors, 
outrages,  or  diforders  in  the  niglit  feafon  :  alfo  againft  idle  perforis, 
drunkards,  libellers,  and  againft  fuch  like  oilenclers.  f,  If  any 
perfon  have  juft  reafon  to  fear,  that  another  will  do  him  a  corpo- 
ral injury,  by  killing,  beating,  or  imprifoning  him,  or  that  he  will 
procure  others  to  doit,  he  may  make  complaint  to  an  afilftant  or 
juftice.  of  the  peace,  and  upon  making  oath  that  he  is  in  fear  of 
death,  or  bodily  harm,  and  will  fliew  that  he  has  juft  caufe  to  l^e 

fo 
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fo,  by  reafon  of  the  other's  threats,  menaces,  attempts,  or  havino- 
Iain  in  wait  for  him,  and  that  he  does  not    require  fuch  furety  of 
malice  or  mere  vexation,  then  fjch  afliftant  or  juftice   may  require 
the  party  coraplained  of,  to  find  fureties  of  the  peace. 

In  all  inftances  where  the  public  peace  only  is  affefted,  the  rafl(^ 
«fual  mode  of  proceeding  is  by  information,  and  complaint  from 
fome  informing  officer.  q  Ax.  common  law  any  jnflice  of  the 
peace,  may  officially  bind  all  thofe  to  keep  the  peace,  who  in  Ids 
prefence  make  any  affray,  or  threaten  to  kill,  or  beat  another,  or 
<^ontend  together  with  hot,  and  angry  words,  or  go  about  with 
unufual  weapons,  or  attendants,  to  the  terror  of  the  people — all 
fuch  as  he  knows  to  be  common  barrators,  and  fuch  as  ara 
brought  before  \\\m  by  a  conftable,  for  a  breach  of  peace  in  his 
prefence.  From  tlie  exprcffions  of  the  ftatute,  it  would  feem  a  ra- 
tional conftruftion  that  an  afUftant  or  juftice  of  the  peace,  fliould 
have  the  power  to  compel  a  perfon  to  find  fureties  of  the  peace,  or 
good  behaviour,  in  all  the  cafes  mentioned  in  the  ftatute,  wiiich 
hap|)en  in  their  prefence,  or  of  which  they  have  perfonal  know- 
ledge :  but  that  in  other  cafes  the  information  fiiould  be  by  a  pro- 
per officer.  Where  a  private  perfon  is  in  danger,  he  may  profe- 
cuie  in  his  own  name. 

Upon  proper  complaint,  or  perfonal  knowledge,  as  the  cafe  may, 

be,  an  affiftant,  or  jaftice  of  the  peace  may  iflue  a    warrant  to  fyme 

officer,  to  apprehend  the  perfon  complained  of,  and  from  his   own 

knowledge,  or  due  proof  of  the  fads  charged,  he  may    order  fuch 

perfon  to  become  bound  with  good  and  fufficient  furety,  or  fureties, 

in  a  recognizance  of  a  proper  fum,  conditioned  that  he  fliall  carry 

good,  and  peaceable  behaviour,  towards  all  the  fubjedls  of  the  ftate# 

and  if  the  procefs  be  on  information  of  fome  private  perfjn,  efpeci- 

ally  towards  him,  and  if  on  the  information  of  fome  public  officer, 

to  abftain  from  doing  the  particular  afts  complained  of,  and  appear 

at  the  next  court  of  common  plegs,  and  take  up  his  bond,  unlefs  the 

court    ffiall  order  a   continuance  of  it ;  which   proceeding?"   mufl 

be  certiHed  to  faid  court,     r  If  the  condition  of  the  recognizance 

ke  broken  by  a  breach  cf  the  peace,  or  doing  that  particular  act, 

which 
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which  the  perfoii  was  bound  to  avoid,  or  by  an  atlual  violence,  of 
even  menace,  or  aflaulc  upon  the  private  perlbn,  who  demanded  it, 
tlicn  the  recognizance  is  forfeit,  and  becomes  abfolute,  and  an  action 
«an  be  brought  for  the  recovery  of  the  penalty.  The  com  t  to 
Avhom  \he  recognizance  is  returned,  may  order  a  continuance  uf 
it,  if  they  think  proper,  for  the  purpofe  of  reftraining  the  offender^ 
but  if  i)e  appears  and  moves  to  be  difchargcd,  and  no  proof  is  had 
■of  a  forfeiture,  or  nofufficient  objtdlion  Ihcvvn,  he  may  be  difchar- 
ged.  If  the  recognizance  be  taken  to  a  private  perfon,  he  may  dif- 
cliarge  it.  If  tiie  parry  recognized  docs  not  appear  in  perfon  Ic 
■will  be  a  forfeiture  of  the  bond. 

If  the  perfon  complained  of,  or  brought  before  an  afliflant  or 
juflice  of  the  peace,  and  being  ordered  to  find  fureties  of  the  peace, 
'Or  ^ood  behaviour,  fhall  refufe,  the  court  may  commit  him  to  the 
ifiommon  goal,  there  tu  remain  until  delivered  by  due  order  of  law, 

]V.  /  The  rcfufal  to  adlft  a  flieri'F  In  the  execution  of  his  office  and 
duty,  if  the  perfon  be  of  sige  and  capacity,  and  connnanded,  fubjcfls 
him  on  conviction,  to  a  line  not  exceeding  ten  pounds.  The  refu- 
nd to  afUlt  a  conltable  is  piinifirabje  by  a  fine  often  Hiillings.but  if 
it  appear  to  be  >done  wilfully,  coutcniptuoufly  or  obilinately,  the 
■fine  may  be  forty   ihiUiugs. 

i  Wh^n  in  cafe  of  great  oppofition,  the  IherifFraifcs  the  niiliiia  of 
the  county,  any  cununiirioned  officer  refufing  to  obey,  is  punifli- 
able  l)y  a  fine  not  exceeding  twenty  pounds,  and  every  foldier  by 
a  fine  not  exceeding  three  pounds,  and  all  charges  and  damages 
occafioned  thcicby. 

V,  u  Obtb'uCtion  cf  lawful  procefs  at  common  law,  is  deemed 
Jiiglily  eriiiiinal,. and  renders  the  piuty  a  pai  taker  of  the  crime  of 
Iilui  who  was  about  to  be  arrelicd.  Cur  llatutc  law  has  provided, 
if  any  pcr.fun  Jhall  abufe  any  niagiftraie,  or  julHce  of  tiie  peace,  or 
jef.rtaiid  abufe  any  fhtriif,  conllable  ur  other  officer  in  the  cxeca- 
t4oii  of  his  oiiicL^,  he  Ihall  tind  farctics  for  the  peace,  and  good 
bciiavior,  iuuiliue  next  county  court  in  l!;e  count:',  and  on  rcfu- 
;i'al  may  on  ci>maiiui.d  lu  liie  cuinmou  goal,  thcrw  lo  leniahi  tiil 
the  atxl  court  ;  w!:o  may  lulvc-  ti'giilzance  of  i.lie  wrongs  and  abu- 
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fes  done  to  fuch  officer,  or  officers,  and  inffift  on  him  fuch  penalty 
as  the  merit  of  the  cafe  Ihall  deferve,  not  exceeding  tcij  pounSs. 

VI.  K  Efcape  of  a  perfon  legally  arreted,  upon  a  criminal  pro- 
cefs,  by  ehuling  the  vigilance  of  the  keepers,  before  he  is  put  in 
prifon,  is  an  offence  at  common  law,  panifluibleby  fine,  and  impri- 
Ibnment.  Officers  having  arrefied  a  criminal,  and  negligently  per- 
mitting him  to  efcape,  are  paniffiable  by  fine,  jf  If  the  of^^lcer  retake 
the  prifoner  on  freffi  purfuit,  before  he  gets  out  ol  his  fight,  it  will 
excufe  him  ;  but  if  he  gets  out  of  figlit.  tho  the  officer  retake  him, 
or  kill  him  in  the  purfuit,  it  -will  not  excufe  him.  z  If  the  efcape 
be  voluntarry,  by  the  coufent,  and  connivance  of  the  oft'cer,  he  is 
punlfhahle  in  the  fame  degree,  us  the  offence  of  which  llie  prilbn- 
cr  efcaping  was  goilry  ;  but  cannot  be  puniihed  till  the  original 
criminal  be  convi«.'ted  of  the  crime  for  which  he  was  arreihd  ; 
otherwife  the  officer  might  be  puniihed  for  a  crime,  of  which  the 
pefon  efcaping  was  innocent ;  but  before  conviftion  the  officer  miiy 
be  fined,  and  iniprifuutd  for  a  iinfuemeanor. 

VII.  a  Ilefcue  is  the  forcibly,  and  knowingly,  freeing  another 
from  an  tirreft,  or  imprifonment;  and  therefcuer  becomes  thereby 
guilty  of  the  fame  offence  as  the  perfon  refcu-d  ;  aiid  puni/habl* 
in  the  fame  manner,  whether  the  ci-irae  be  trcafon,  murder,  or  a 
mifdenieanor  :  but  the  principal  muft  firfl  be  convi;rcd,  before  the 
refcuer  can  be  tried,  for  it  may  turn  out  that  no  offence  was  com- 
mittr^.  Of  courfeif  he  entisely  efcapes,  the  refcuer  cannot  be 
punifhed.     Some  further  provifion  on  this  head  is  neceilary. 

VIII.  *  Breach  of  prifon  by  the  ofFencler  himfclf,  when  com'* 
mitted  for  any  caale,  was  felony  at  the  conimon  law,  or  even  con- 
fpiringto  break  it.  This  doclrine  has  never  been  recognized  by 
our  courts,  nor  do  I  k:!ow  that  any  profecution  has  ever  been  had 
for  this  offence.  It  ni'ght  with  propriety  be  deemed  a  mifde- 
meanor  at  common  law,  and  punifliable  by  fine  andimprifonmenr 
but  the  legiflature  ouglit  to  take  up  this  fubjeft,  and  inflict  a  pro- 
per puniliiment  on  (uch  an  oiTence. 

I.X.     c  Libels  are  malicious  defumalions   of  any  perfon,  and  ef~ 

Y  y  pcciaily 

x  4  Blick.  C.im.  12^.  V  t  H-.l.  5^^.  =  Hawk.  P.  C.  131.  1  i\z\, 
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pecially    a  magiflrate,  made  public   cither  by  printing,   writing, 
ligns  or  pictures,  in    order  to  provoke  him  to  wrath,  or  expofe 
him  to  public  hatred,  contempt  and  ridicule.     The  communicatioii      ! 
of  a  libel  to  any  one  perfon  in  legal  coulideration,  is  publifhing  it.      j 
The  fending  an  abufive  letter  to  a  perfon,  is  as  much  a  libel,   as  it      ; 
it  were  printed  ;    becaufe  it  has  an  equal   tendency  to  break  the 
peace.     The  nature  of  libels  was  fully  inveftigated  in  confidering      ; 
them  as  priv-ate  injuries,  in  a  former  part  of  our  enquiries.     It  is      j 
fufficicnt  now  to  remark,  that  there  is  a  material  diftinftion  be-      ' 
tween  the  private  a<ftion,    and  the  public  profecuiion,  in  this  rcf-      I 
pedt  ;    that  in  a  private  aftion,  the  defendant  may  jufti/y  by  pro- 
ving the  truth  of  the  libel,  but  in  a  criminal  profecuiion,  no  proof 
■will  be  admitted  to  prove  the  truth  of  the  facts  dated  in  the  libel  ; 
becaufe  the  tendency  to  provoke  and  dillurb  the  public  peace,  and      ' 
not  thefalfity,  is  confidered,  to  conftitute  the  eilcnce  of  the  crime.      ' 
There  has  never  been  a  profecution  for  this   offence    before    our      ' 
courts,  and  ofcourfe  there  never  has  been  an  exprefs  recognition 
of  this  doctrine  of  the  common  law,     I  do  not  fee  any  juft  ground      i 
for  the  diftiixftion,  as  to  proof  between  a  civil  aclion  and  criminal      ; 
profecution.     If  the  truth  of  the  libel   ought  to  excufe   a  perfon      1 
from  paying  damages  to  the  party  in  a  private  aftion,  it  ought  to      j 
excuf;  him  from  being  punifhed  on  a  public  profecution.  j 

There  has  been  a  great  difpute  in  England  with  refpect  to  the  \ 

power  of  juries  in  profecutions  for  libels,     it  has  been  decided  by  j 

Lord  Mansfield,  and  fundry  of  the  moft  eminent  judges,  that  the  ] 

jury  are  only  to  judge  of  the  fact  of  publiOiing,  and  leave  it  to  the  i 

court  to  decide  on  the  face  of  the  record,  whether  the  writing  be  '. 
a  libel.     But  a  late  aft  of  parliament,  has  given  the  jury  power  t® 

judge  of  the  faft  of  publifhing,  and  whether  the  writing  is  a  libel,  , 

Ky  the  power  which  w^e  confider  juries  to  poflefs  in  this  (late,  they  ; 

1 

would  moft  unqueUionably  have  a  right  to  decide  as  to  the  facb  of     1 
publilhing,  and  alfo  whether  the  writing  be  libellous.  \ 

Suc-h  is    the  law  rcfpeciing  libels   that  defr.me  public    oflicersj  ] 

and  private  j^erfons  :  </  but  by  the  common  law   of  England,  all  1 

writings  whicli  are  calculated  to  fubvcrt  the  conitituiioa  or  civil  j 

government,  religion  and  morality,  arc  deemed  libels. 

All 
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e  All  feditlous  writings  rcfpefting  the  -government  have  been 
adiuJored  libellous:  inftances  of  which  are  very  numerous  in  the 
Biiiifh   reports. 

/  AH  writings  which  refiet*!:  upon  tlie  chriftian  religion,  ai-e 
4eeiTied  libels  in  England  :  and  authors  have  been  puniflied  for 
blafphemous  writings  refpefting  the  miracles  of  our  Saviour,  and 
the  doftrine  of  the  Trinity  :  but  the  court  declared,  that  they 
did  not  intend  to  include  difputes  between  learned  men,  upon  par- 
ticular controverted  points,  but  they  would  not  fuffer  it  to  be  deba- 
ted, whether  to  write  againfl:  chriftianity  in  general  was  not  an 
offence  punifiiable  by  the  temporal  courts  of  conmion  law.  The 
ftatute  law  of  this  ftate,  will  comprehend  every  oiFence  of  thig 
dcfcription. 

.?  All  writings  wliich  are  calculated  to  deftroy  the  principles  of 
morality,  are  libels.  This  rule  is  not  conlidered  as  extending  to 
every  immoral  writing,  but  to  thofe  which  are  deftrudive  of  mo" 
rality  in  general.  Thus,  the  publication  of  obfcene  books,  fuch'as 
KocheflerV.  poems,  the  fifteen  Plagues  of  a  Maidenhead,  and  Veims 
in  the  cloiller,  or  the  Nun  in  her  linock,  have  been  confidered 
as  libels,  and  puuilhed  by  courts. 

The  punilliment  is  fine,  iuiprilbnment,   and    pillory  at  the  dif- 
cretion  of  tbe  court. 

X.  -f' Defamation  of  authority  is  puniHiable  by  ftatute,  which 
enacls,  that  whoever  fliall  defame  any  court  of  juflice,  or  the  fen- 
tence  and  proceedings  of  the  lame,  or  any  of  the  maoIltrates> 
judges,  or  jufticcs  of  any  court,  in  refpect  of  any  aft  or  fentence, 
padcd  therein,  and  be  thereof  lavv'Tully  convitT:ed,  before  anv  of 
the  general  or  fuperior  courts,  Ihall  be  punidied  by  fine,  imprifon- 
ment,  disfranchifement,  or  baniflunent,  according  to  the  nature  of 
the  offence,  and  the  difcretion  of  the  coui  t.  This  ftatute  is  very 
ancient,  and  needs  corredion.  The  defamation  of  a  court  feems  a 
very  odd  expreiTion.  A  (tatutc  might  deii;ie  a  revilin"-  or  vilifv- 
ing  of  a  court,  whicii  would  deferve  punilliment. 

The 
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The  fame  ftatnte  puniflies  as  a  public  oIFencC;  private  defama- 
tion :  but  this  is  obfolete. 


Chapi-er     Elevexth. 
OF  CRIMES  AGAINST  PUBLIC  POLICY. 

I.  -L  HE  iRiportation  of  ccnvi<$ls  is  prohibited  by  ftatute. — 
Ko  pcrfon  convifted  of  any  crime  in  a  foreign  country,  and  fenten- 
ced  to  be  traufported  abroad  fliali  be  imported  into  this  (late,  and 
anyperfon  who  fiiall  import  or  bring  into  this  (late  knowingly  any 
Inch  convicl,  or  (hall  be  aiding  oralfiding  therein,  (hall  forfeit  and 
p-iy  to  the  treafurerof  the  ftatc,  one  hundred  pounds  for  every  fucli 
convict.  On  a  profccution  lor  a  breach  of  this  aiTcjthe  perfon  pro- 
fecutcd,  is  bound  to  prove  that  he  had  lawful  right  to  import  the 
perfons,  on  wliofe  accf/iint  he  is  profecuied,  and  that  the  fame  was 
not  againfr  the  meaning  of  the  ftatute.  'I  liis  att  was  pafitd 
in  confequence  cf  the  importation  of  a  cargo  of  con'victs  from 
Ireland.    , 

II.  i  Thct  importation  of  fiaves  into  this  State,  has  been  pro- 
hibited by  ftatute.  1  here  liave  been  a  variety  of  reg\datious  on 
this  f>.i';)je(!il.  Slavery  has  never  bct-n  cxpr-fbly  and  direclly  auiho- 
rifed  by  ftatute,  tho  it  was  permitted  previoiiily  to  the  revokiiion, 
and  many  laws  were  palled  for  the  regulation  of  Haves,  wliich  ip- 
direftly  ellablifaed  the  right  of  holding  then).  In  the  year  1 734* 
an  a6l  wa.s  paflfed  prohibiting  the  impoitation  cf  any  negro,  Indian, 
cr  mulatto  fluve,  by  fea  or  land,  from  any  place,  tc  be  difpofed  of,  left 
or  fold  in  this  (late,  on  penally  of  forftimre  to  the  flate,  one  hund- 
red pounds  for  every  (lave  fo  imported  :  and  alfo  an  adl  that  all 
children  born  of  flares  after  the  fud  day  of  i>Jarch  1784,  fliall  be 
free  en  their  arrival  to  liie  age  of  twenty-five  years.  In  tlie 
year  1 7SS,  an  act  was  paficd,  prohibiting  all  the  citizens  of  this 
ilate,    from    being  dircdly    or  indirectly     concerned    in    imjiort- 

.5ng  or  tranfporcing,  w  buying  or  felling,  or  receiving  on  board 
his  velicl,  with  intent  to  In'.port  or  tranfport  any  of  the  inhabitants 
of  Africa,  as  Haves  or  iervants  for  ternj  of  years,  on  penalty  of  fitty 
pound.j  for  every  perfon  fo  received  on  board,  and  fne  hundred 

pounds 
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pont'ds  for  every  vcfltl  fo  employed,  one  half  to  the  profecutor, 
and  the  other  half  to  the  {late. 

k  It  was  alfo  provided  that  if  any  perfon  fliould  kidnap,  decoy, 
or  forcibly  carry  out  of  the  ftate,  any  free  negro,  Indian  or  mulatto, 
or  any  perfon  entitled  ty  freedom,  at  the  age  of  twcnty-Uve  years, 
inhabitants  or  refidents  in  this  ftate,  or  who  fuall  be  aiding  or  af- 
fixing therein,  fliall  forfeit  one  hundred  pounds  to  tlie  ufe  of  the 
{late,  to  be  recovered  on  an  information,  prcfcnted  by  any  friend 
of  fiich  perfon,  with  fuch  linn  in  damages  as  the  com't  iTiould  judge 
renfonable,  to  be  given  to  fuch  profecuior  for  the  ii{e  of  fuch  injured 
perfon  or  family,  to  be  applied  under  the  diredion  of  the  court, 
and  the  profeciunr  to  become  bound  with  furety  for  the  application 
of  fuch  money,  before'cxecution  fliouM  be  granted.  And  that  eve- 
ry perfon  pofitil^d  of  a  child,  entitled  to  be  free  at  tlic  age  of  twen- 
ty-five years,  fnculd  deliver  to  the  toNvn  clerk,  his  name,  and  the 
age,  name,  and  fex  of  fiich  child,  on  oath,  within  fix  months  from 
that  time  :  and  ever  after  with.in  fix  months  from  the  birth  of  the 
cljild,  on  penalty  of  forty  fiiilllngs  for  every  negleft,  half  to  the 
informer  ard  half  to  the  poor  of  the  town,  where  fjch  child  fliould 
live,  i  Aftcrv.'ards  lialf  of  the  penalty  of  one  hundred  pounds  wa;? 
given  to  the  complainant.  »'  In  1  792,  an  acT;  was  p:i(Ic'd,  that  no 
citizen  of  this  ftate,  fliould  tranfport  from  it,  into  any  ftate,  coun- 
try or  kliigdoni,  or  hr.y  or  {ell  with  iritciit  to  traufport,  or  fell  if 
tranfportcd,  or  aid  andaiTift  in  the  tranfportation  of  any  negro,  mu- 
latto Have  or  iervant  for  vcars,  on  t]\c  penalty  of  one  hundred 
ponndsjone  half  to  the  inforviier,  and  the  other  iialfto  the  ftate. 

The   owners  of  iluves,  may  emancipate  them,  but  mril  fupport 

them  if  they  come  to  want,  unlefs  thev  arc  emancipated  by  the  con- 

fent  of  the  felectme:!  of  the   town,  evidenced  by  their  certificate  ; 

but  if  the  Have  is  notlefs  tlian  twenty-five  years  of  age,  nor  more 

than  forryHve,,in  good  health,  and  dcfirous  to  be  free,  tiie  owner 

•nay  apply  to  the  civil  aaihoriy  and  fclectmcn  of  the  town,  and  o;i 

proof,  ofiuc'i  fact  it  hi   ilieir    d'lUy  to  give  their  certificate,  and  it 

he  then    emancipates  f'.c'.i  ilavc,  he  will  never  be  cliargcable  with 

his  fiipport.     Such  is  the  fituation  of  the  Africans  in  this  ftate. — 

None  can  be  imported  or    exported.     All  born  fince  the    iirft  o[ 

IMaxch 
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March  1734,  are  free.  Death  and  emancipuiion  will  foon  abol- 
ifh  a  practice,  which  is  equally  repugnant  to  the  dilates  of  found 
policy,  and  the  voice  of  humanity.  Bat  it  ouglit  to  he  remarked, 
that  thofe  who  are  yet  flaves,  are  treated  with  pioper  kindnefs 
and  are  in  general  much  happier  than  iliofe  who  have  ohtamcd  a 
liberty,  which  they  know  not  how  to  ufe  as  not  abufing  it. 

III.  Horfc-racing  is  prohibited  by  {latutc,  which  enafts,  That 
the  owner  or  owners  of  every  horfe  or  horlc-kind,  that  fliall  be 
cfed,  employed,  or  improved  in  horfe-racing,  by  his,  or  their  pri- 
vity, or  permiluon,  whereon  any  flakes  are  held,  or  any  bets  or 
wagers  laid,  or  dependent,  either  directly  or  indireiftly,  fliall  forfeit 
every  fuch  horfe  or  horfekind,  or  the  value  thereof.  And  that  cv. 
cry  perfon  concerned  in  laying  any  bets,  or  wagers,  on  fuch  race, 
or  races,  fhall  forfeit  the  fum  of  forty  fliilllng.s,  where  the  bet,  or 
wager  fliall  be  forty  fliillings  or  lefs,  and  if  more,  the  value  of 
the  bet  or  wager  laid  :  one  halt  of  the  forfeiture  in  cafe  of  a  common 
informer,  to  him  who  ihall  fue  for  the  fame,  and  the  other  half  to 
the  public  treafnry,  but  if  the  profecution  be  in  the  name  of  an 
informing  officer,  the  whole  penalty  goes  to  thepublic  treafnry. 

Tho  horfe-racing  might  tend  to  improve  the  breed  of  horfes,  by 
inducing  the  railing  of  the  bed:  kind  for  the  race ;  tho  it  furniflies  the 
mod  enchanting  amufcment  to  the  people  of  many  countries,  ye"^ 
when  we  confider  how  miuh  it  encourages  the  dangerous  practice 
of  gambling,  and  how  much  it  promotes  idlenefs,  there  can  be  no 
doubt  of  the  propriety  of  prohibiting  it  :  and  while  wc  are  depri- 
ved of  the  pleafurc  of  beholding  the  fleetnefs  and  agility  of  the 
iioblefc  animals,  we  derive  a  coufolation  from  the  coniideratiou,  tha^ 
the  facrilice  is  attended  with  falutary  efiefts  to  the  community. 

IV.  n  The  fiippreflion  of  mountebanks  is  elFecled  by  a  ftatute  de- 
claring, that  no  mountebank,  or  perfons  whatever,  under  him,  fhall 
exhibit,  or  caufe  to  be  cxliibiled,  on  any  public  llage,  or  place  what- 
t '.  er,  any  games,  tricks,  plays,  juggHng,  or  feats  of  uncounnon  dex- 
terity and  agility  of  body,  tending  to  no  good  andufcful  purpofes, 
but  tending  to  collect  together  numbers  of  fjiectatovs,  and  gratify 
Vain  or  ufelefs  curiofity,  nor  fliall  any  mountebank,  or  any  perfon 

under  liim,  at  or  on  any  fuch  ftage  or  place,  oiler,  vend  or  fifhcr- 

wile 
.•:  Statutes,  161. 
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■wife  difpofe  of,  or  invite  any  pcrfons  fo  collefted  to  purchnfe,  or 
receive  any  pliyfic,  drugs,  or  uifdicine,  recommended  to  'oe  cfiica- 
cious  and  ufffiil  in  various  diforders  :  and  on  conviction,  the  olYen- 
der  forfeits  llie  fum  of  twenty  pounds_,  to  him  who  fiiuU  fue  for  it, 
and  proreciileto  olFcft  :  but  if  tlie  profecurion  is  by  an  informinfr 
officer,  the  penalty  goes  to  the  county  treafjry  :  and  ifafervant, 
minor,  or  apprentice,  under  age,  is  guilty,  tlie  fine  is  to  be  paid 
by  the  parent,  gnardisn  or  niafter,  under  whofe  direcVion  the  ad  is 
done,  and  execution  is  to  be  awarded  accordingly. 

V.  Gaiming  is  an  amufement,  the  propenfity  of  which  Is  dcpp. 
ly  implanted  in  human  nature.  Mankind  in  the  moil  unpoiiined 
ftate  of  barbarifm  and  in  the  moft  refined  periods  of  luxury  and  dif- 
fipation,are  attached  to  this  pradice  with  an  unaccountable  ardor 
and  fondnefs.  To  dcfcribe  the  pernicious  confequences  of  it,  the  ruin 
and  defolation  of  private  foniilies,  and  the  promotion  of  idienefs  and 
dilfipation,  belong  to  a  treatHe  on  ethics,  Tho  laws  are  made  to 
reftrain  this  pernicious  praftice,  yet  fo  little  difgrace  attends  it 
that  it  is  very  difiicult  to  carry  thein  into  execution, 

0  It  is  enafted  by  ftatute,   that  if  any  pevfon  of  whatever  rank 
or  quality,  fliall  play  at  cards,   dice,  or  tables,  he  flmll  pay  a  fine 

of  twenty  faillings  for  every  offence  of  which  he  is  convicted. 

That  the  head  of  every  family,  where  inch  game  is  ufed  with  his 
«rher  confent  or  knowledge,  Ihall  pay  the  fame  fine,  for  each  time 
any  fuch  game  is  played  in  his  or  her  houfe.  That  whoever  /ball 
fell  anv  playing  cards,  or  have  them  in  his  poileflion  for  fale,  or  ihali 
offer  them  for  fale,  fliall  pay  a  fine  of  forty  niillin[rs  ;  tliat  no  ta- 
verner  fhall  keep  in  or  about  his  houfe,  or  any  of  tiie  dependencies 
any  dice,  cards,  or  tables,  bowls,  fliuffie-boards,  billiards,  covtes 
keils,  loggers,  or  any  other  inftrunienrs  ufed  iii  gaming,  nor  ihall 
fuffer  any  perfon  reforting  to  his  houfe,  co  ufe  or  exercife  any  of  the 
fuid  games,  or  any  other  unlawful  game  in  his  houfe,  or  dependen- 
cies, on  penalty  of  forty  fiiillings  for  each  offence  ;  and  every  pev- 
fon convifted  of  playing  cards,  dice,  or  tables  at  a  tavern  ihall  in- 
cur the  fame  penalty  as  for  gaming  at  a  private  houfe,  and  far 
playing  the  other  mentioned  games  at  a  tavern,  the  penalty  ofte!i 
flnllings,  one  half  of  the  fines  inflicted  by  this  aft,  fliall  belon;;  tu 
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theperfon  who  niall  difcover  and  give  irirormation  of  the  offence, 
and  the  other  half  to  rhe  town  treafiu-y,  and  it  is  made  the  duty  of 
informing  ofticeis,  to  emjuirc  after  and  prcfent  all  breaches  of  this 
law. 

The  law  mak'-s  no  difference,  ^Yhet]lc^  the  i)]avjngbc  for  inon?y 
or  amufement.  The  objecJl  fecnis  to  bi;,  to  forbid  playing  at  fuch 
games  for  ami) fcmenc,  to  prevent  the  introduftion  of  the  praftice 
ofplaylng  for  money.  The  confeqiiencc  is,  that  the  people  are  re- 
/Irained  from  an  amufement  generally  deemed  innocent,  to  preveuc 
'ti  .gradual  approaches  to  guilt.  Hut  the  prohibition  of  innocent 
amufements,  to  prevent  thofc  which  are  not  fo,  will  excite  a  dillike 
to  the  law  and  prevent  its  execution.  Tlie  bc(i  policy  would  be 
to  prohibit  amufeinents  in  thai  ft;'.ge  when  they  may  be  deemed 
criminal,  and  leave  to  makind  the  liberty  of  whiling  away  the  tedi- 
ous hours  of  life  by  innocent  amufcr.ients  ;  for  then  there  will  be 
a  much  greater  probability,  that  tlie  laws  will  be  executed.  The 
rigor  of  tkc  laws  in  prohibiting  aniuftincnls  {Irongly  fpeaks  the 
puritanic  fpirit  of  the  times  in  which  they  were  made  ;  but  the  ob- 
fervance  of  them  at  the  prefent  day,  does  not  manifell  much  of  the 
principles  of  puritanifm. 

Vr.  /  Udiry  not  only  vacates  the  fecurity  for  the  debt,  but  is 
an  o'Jence  punishable  by  ftatute.  Kvery  pcrfon  who  Ihall  take, 
or  receive  in  any  way  whatfoevcr,  for  the  forbearance  of  the  pay- 
meat  of  money,  or  any  other  thing,  above  the  fum  of  fix  per  cent, 
for  a  year,  and  at  that  rate,  for  a  greater  or  leller  funi,  or  for  a 
longer  or  fliorter  time,  flrall  forfeit  the  value  of  the  goods  or  money 
lent  or  fold,  one  half  to  rhe  public  ireafury  ar.d  the  other  half  to 
any  informer  whofnall  fuc  for  and  profecute  tlie  fame  to  effect. — 
A  proccis  is  alfo  prefciibed  by  ftatute,  l>y  whkb  offenders  may  be 
bo:ind  to  their  y ood  behaviour,  but  tliis  is  obfolete. 

Vil.  y  Cheating,  is  the  defeating  of  fome  perfon  of  his  right,  ir.au 
olFVnce  at  common  law,  and  punilhablc  by  hne,  iniprifonuicnt  and 
pillory.  Ail  dccciiful  pra^ices,  in  defrauding  or  endeavouring  to  de- 
fraud anotb.cr  of  his  known  right,  by  forne  artful  device,  contrary 
U)  the  plain  rules  of  common  iionclly,  arc  deemed  criminal.     Sucli 

aiplavlng  v/ith  filfc  dice  ;  eiu;ihig  an  lllitertate  perfonto  execute  a 

deed 
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4:1eecl,by  reading  it  over  to  him  in  worcis  different  from  what  arc 
written  :  pcrfuading  a  woman  to  exccnte  writings  to  another  as 
iruftee,  ui^on  an  intended  marriage,  which  in  truth  contained  no 
{'uch  ihiiio;  but  a  warrant  to  coufcfs  judgment  ;  ilippreffing  a  will 
and  the   like. 

VIII.  r  Fraudulent  conve)nntcs  of  real  and  perfonal  property, 
and  all  contra^ils,  judgments  and  executions  made  to  avoid  juil: 
debts^are  void  as  relative  to  the  perfons  intended  to  be  defrauded  ; 
and  all  parties  to  fuch  fraudulent  conveyances,  contrafts,  judgments 
and  executions,  being  privy,  who  fliall  knowingly  juftify  the  fame 
ro  be  done  bona  fide,  and  on  good  confideralion,  or  fliall  alien,  or 
affign  any  eftate  fo  conveyed  to  them,  fhall  forf^t  one  year's  value 
of  the  rent  of  the  land,  or  other  profits  of  the  fame,  the  whole  va- 
lue of  the  goods  and  chatties,  and  the  amouutofthe  money  con- 
tained in  the  covinous  contract,  and  farter  half  a  year's  imprifort- 
ment ;  the  forfeiture  to  be  equally  divided  .between  the  party  ag- 
grieved and  the  county  D*eafury. 

IX.  /  Setting  np  lotteries,  to  fell  or  difpofe  of  goods,  or  any 
thing  whatever,  or  bv  wagers,  fliooting,  or  any  other  fuch  way  or 
exercife,  to  fell  and  difpofe  of  money  or  any  thing  at  adventure,  or 
to  fet  up  notifications,  to  entice  people  to  depofit  or  rifquc  property 
for  fuch  purpofts,  fubiec^ts  the  offenders  to  forfeit  the  value  of  fuch 

■'goods,  money  or  other  thing*  fo  dif])ofed  of;  one  half  to  the  profe- 
cutor,  and  the  other  half  to  the  county  trcafury  :  and  if  connnon  in- 
formers fall  to  jirofecute,  grandjurors  are  directed  to  make  prefent- 
ment.  i  To  buv,  fell,  or  difpofe  of  lottery  tickets,  iflucd  by  the 
auihority  of  any  Hate,  but  this,  {uhTJ-.-ots  the  offender  to  a  penalty  of 
fortv  lliillings,  half  to  the  town  where  the  offence  is  x;ommitted, 
and  huU  lo  the  informer,  without  appeaL 

X.  a  No  briefs,  craving  the  charitable  contribution  of  the 
people  in  any  towns  or  focieties,  ffudl  be  read  or  attended  to,  with- 
out the  allowance  of  the  governor  and  council,  and  by  them  direft- 
ed  where  it  Jliall  pais,  on  penalty  of  ttv-e  pounds,  to  be  forfeited  by 
the  perfon  who  lliall  read  and  publiih  fucli  brief,  not  .allowed  and 
directed  as  aftirefad,  one  third  lo  the  inlbrmer,  and  tlie  rctt  to  the 

county  trcafury,   unlcls  it  be  done  in  fome  town  or  fociety,  upon 

Z  z  fjiue 
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fome  fpecial  occafion,  for  any  of  their  own  diftreHed  or  affiifted 
inhabitants. 

XI.  IV  Nnifances  were  defined,  when  we  treated  of  them  as 
a  private  injury.  When  they  affeft  the  public,  a  punifhment  is 
provided  by  ftatute.  If  any  perfon  block  up  or  lay,  or  caufe  to 
belaid  in  any  highway,  any  ftone,  trees,  or  timber,  or  by  digging, 
or  any  means  obftru*^,  hinder  or  endanger  the  pafl'age  of  travellers 
in  fnchways,  he  fiiall  on  conviction  pay  the  charge  of  repairing* 
clearing,  or  filling  up  the  fame,  and  incur  the  penalty  of  twenty 
fliillings,  one  half  to  the  town  treafury  and  the  other  half  to  the 
informer.  If  any  perfon  erert  or  fet  up  any  gates,  bars,  rails,  or 
fence  upon,  or  acrofs  any  highway,  country  road  or  ftreet,  or  con- 
tinue any  fuch  to  the  annoyance  and  incumbrance  of  the  fame,  ic 
fhall  be  deemed  a  common  nuilance,  and  be  lawful  for  any  perfon 
to  pull  dow'U    and  remove  the  fame. 

If  any  perfon  fliall  obftrud,  (lop  or  dam  any  river,  brook^ 
flream,  or  run  of  water,  out  of  its  natural  courfe,  witliout  liberty 
of  the  town  wliere  they  are  ;  and  if  any  peribn  lliall  dam,  ftop, 
or  obPtrud  any  brook,  river  or  dream,  or  run  of  water,  or  fiiall  by 
darning,  digging,  or  the  like,  turn  them  out  of  their  natural 
courfe,  to  the  prejudice  of  any  town,  proprietors,  or  particular 
perfons,  the  fame  fiiall  be  deemed  a  common  nuifance,  and  may 
he  removed  as  fucli  ;  and  the  perfon  making  fuch  nuifance  after 
warning,  fhall  remove  the  fame,  upon  penalty  of  live  fiiillings  per 
week,  during  its  continuance,  one  half  to  the  comphiiner,  and  the 
other  half  to  tlie  loun  treafury,  where  the  offence  is  committed  : 
provided  that  the  act  fliall  not  be  underftood  to  hinder  any  dam  for 
a  mill  or  other  ufc,  where  no  fpeciai  damage  accrues  to  any  jier- 
ion. 


CuArrER      TWELTTH. 

OF  CRIMES  AGAINST  PUBLIC  JUSTICE. 

I     JDpiIBERY,  is  where  a  judge,  or  other  perfon  concerned  ilh 
the  adminiilration   of  juflice,  takes   an  undue  reward,  to  influence 

his 
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his  behaviour  in  his  office,  and  is  punifhable  at  common  law,  by 
fine  and  imprifonment,  y  and  thofe  who  offer  a  bribe,  which  is  not 
accepted,  are  punifhable  in  the  fame  manner.  Our  legiQature  have 
made  no  law  on  this  fubjeft,  nor  has  there  ever  been  a  profecution 
of  this  nature  before  our  courts.  Bribery  and  undue  influence  in 
the  ekftion  of  officers,  were  confidered  when  we  treated  of  that 
fubjeft. 

II.  z  Barratry  at  common  law,  is  the  frequent  ftirring  up 
fuits  and  quarrels,  between  the  people,  either  at  law  or  otherwife, 
and  ispunifliable  by  fine  and  imprifonment,  and  if  the  barrator  be 
a  lawyer,  bydifability  to  prafticc.  The  fuing  of  a  perfon  in  the 
name  of  a  fi£titious  plaintiff,  or  one  ignorant  of  the  fait,  and  who 
has  given  no  authority  to  do  it,  is  not  only  a  civil  injury,  but  aa 
offence  at  common  law. 

a  Barratry  by  ftatute,  is  the  vexing  of  others  with  unjuft,  frequent 
and  needlefs  fuits,  and  is  punifliable  by  a  fine  of  five  pounds,  pay- 
able to  the  ftate  treafury,  and  to  become  bound  before  the  court, 
by  whom  he  is  convifted,  to  his  good  behaviour,  for  one  year  a^ 
lead,  and  on  refufal,  to  be  committed  for  that  time,  or  till  he  com- 
ply. 

III.  b  Vexatious  {liitsby  Ratute  are,  where  a  perfon  wittingly 
and  willingly  wrongs  auother  by  commencing  and  profecuting  any 
aftion,  Ciit,  complaint  or  Indiftment  in  his  own  name,  or  in  the 
name  of  others,  with  intent  unjuflly  to  vex  and  trouble  him,  and 
the  puniflimcnt  is  treble  damages  to  the  party  injured,  and  a  fine 
of  forty  fhillings  to  ths  county  treafury,  and  for  the  third  offence, 
he  fliall  be  adjudged  and  puocecded  againll  as  a  common  barrator. 

IV.  c  Maintenance  is  an  ofiiclous  intermeddling  in  a  fuit,  that 
no  way  belongs  to  one,  by  maintaining,  or  alfiding  either  party 
with  money,  or  in  any  otlicr  way  to  profecute  or  defend  it,  and 
is  punifhable  at  common  law  by  fine  and  imprifonment.  To  main- 
tain the  fuit  of  a  relation,  fervant,  or  poor  neighbour  out  of  cha- 
rity and   compaflion,  is  not  criminal. 

V.  'Z  Champerty,  Is  where  a  bargain  is  made  with  a  plaintiif 
or  defendant,  to  divide   the  land  or  other  matter,  in  contert,  be- 
tween 

J/  ',  I-il>.    T47.  z  4  ni.ick.  Cirn.    131.      ,j   Statutes,'  T?.        l>    I.id.  258. 

<i  Hi*ft.  P.  C.  249.     4  Bl,»ck.   C'joi.  IJ4,        rflbid.   134.     i   Jtia*k.ii;. 


3J6         OF  CRlAlKS  AGAINST  PUBLIC  MANXP-RS. 

tween  them,  if  tlicy  prevail  at  law,  and  upon  tliis  confiUeratioa 
that  the  cliamperrer  taiTy  on  the  Ibit  at  his  own  expence.  Thiv 
ortence  is  piuiifiiable  at  common  law,  by  fine  and  imprilonment. 

VI.  i  Confpiracy,  is  a  combination  to  indict  or  procure  to  be 
profecuted  an  innocent  man  falfely  and  nuiliciouflv,  and  who  is 
accordingly  indicced,  and  acquitted.  There  muft  be  two  or  more 
conlpirators,  no  probable  caufe  of  complaint,  circumltanccs  to  evi- 
dence a  malicious  dcfign,  an  actual  indiclment,  and  an  acquittal. 
We  have  confidered  the  private  remedy  in  favour  of  the  party  in- 
jured— The  public  olFence  at  common  law  is  ptmilhcil  by  fine, 
^mprifonmcnt,  and  pillory. 

VII.  /  Embracery,  is  an  attempt  to  inllucnce  the  jury,  cor- 
ruptly to  one  fide,  by  promiHes,  perfualions,  entreaties,  money, 
entertainments  and  the  like,  and  the  puniihmcnt  at  conmion  law 
is   fine,  and    imprifoimienr, 

VIII.  ^  Oppreflion  at  the  common  law,  is  the  fyramiical  and 
wicked  partiality  of  judges,  jullice.s,  and  other  magiflrat^^s  in  the 
adminiftrationofjuftice,  and  under  colour  of  their  oliice,  and  pun- 
iiliable  by  tine  and  imprifonment. 

IX.  h  Extortion,  is  where  an  ofilcer  unlawfully  takes  by  colour 
of  his  office,  from  a  man,  any  money,  or  thing  of  value,  that  is 
not  due,  or  more  than  is  due,  or  before  it  is  due,  and  is  puiiifiiable 
by  fine  and  imprifonment.  For  the  conimon  law  offences  men* 
tioned  in  this  chapter  I  never  heard  of  any  jM'ofecution  in  tmsllate. 


Chatter  Thirtfenth. 

OF  CRIMES  AGAINST  PUBLIC  MANNERS. 

I.  X  HE  ncglccT:  of  the  education  of  children ,  may  be  deemed 
criminal,  when  fo  many  thoufand  volumes  have  been  written,  to 
prove  the  importance  of  the  duty.  Our  law  however  only  re- 
quires parents  to  give  their  children  that  kind  of  education,  which 
qualifies  them  for  the  duties  of  common  life,  and  leads  the  way  to. 
Jiighc-rimprovemtnts,  where  tliey  podcfs  genius  and  tafre  for  lite- 
rature. But  this  would  have  been  ineffectual,  lia'd  they  not  alfo 
flirniflied  the  mcan:^  of  communicating  this  inftrnc'rion. 

All 
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t  All  parents  and  imfters  of  children,  are  required  to  teach 
and  inltnict,  or  to  caiife  to  be  taught  and  inftrudcd,  all  children 
under  their  care,  according  to  their  ability,  to  read  the  Knglifli 
tongue  well,  and  to  know  the  laws  againft  capital  offences,  or  at 
leaf!  to  indrua:  them  in  the  rudiments  of  religion, by  learning  fiicm 
fonie  Ihort  orthodox  catechifm.  A  ncgleft  of  this  duty,  ilibjecis 
then*  to  a  forfeiture  of  twenty  fliillings  for  iheufe  of  the  poor 
the  town. 

All  parents  and  matters  fliall  employ  and  bring  up  their  children 
and  apprentices,  in  fome  honefl  and  lawful  calling,  labour,  or  cm-, 
ployment,  profitable  to  themfelves  and  the  ftate,  and-oii  failure  ihc 
felechiien  nuy  bind  llieni  out. 

II.  /;  The  ftubbornefs  of  children,  is  puniflied  in  aid  of  family 
government  ;  and  wlien  a  child  or  fervant,  upon  a  complaint  made, 
Ihall  be  convicted  of  any  iKibborn  or  rcliellious  carriage,  againih 
their  parents  or  mailers,  before  any  two  afMllants,  or  juftices  of 
the  peace,  thevare  authorifed  on  conviction,  to  commit  foch  child 
or  fervant  to  the  houf^^  of  correction,  there  to  remain  under  hard 
labour  and  feverc  punilhment,  fo  long  as  faid  authority  fiiall judge 
meet,  who  on  reformation  of  ilich  children  or  It-rvants  may  order 
their  difcharge. 

III.  ^  All  rogues,  vagabonds,  and  fturdy  beggars,  and  other 
lewd,  idle,  profane,  dillblute  and  dif.trderly  perfons,  that  have  no 
fettlcment  in  this  (late,  mav  b  ,'  an  alllilant,  or  jullice  of  the  peace, 
be  fenf  to  the  workhoule  of  the  county,  and  there  be  kept  to  hard 
labour,  under  the  re";ulations  of  fuch  workhcufe  until  rtleiiied  V'^ 
order  of  law. 

AH  perfbns  ufing  or  pretending  to  ufe  any  fubtle  craft,  jngglinjx, 

unlawful  games  or  plays,  or  feigning  themfches  to  have  know ktlge 

in  phyiiognomy,  palmillry,  or  pretending  ihev  can  tell  dcftinics, 

fortunes,  or  difcover  where  loft  or  ftolen  poods  mav  be  found  :  alfo 

common  pipers,  fiddlers,   runaways,  (hibbcrn  fervauts  or  eiiiUtren, 

common  drunkards,  common  nigluwalkers,    pilferers,  wanton  nml 

lafcivious  perfons,  eillier   in  fppech  or  Iw-hnviour,  common  raikrs 

or  brawlers  :  alfo  fuch  as  arc  guilt}   of  reviling  and  profane  fpeak- 

ing,  or  neglect  their  callings,  mifpend  what  th.'v  earn,  and  do  not 

prov'.'r 
.■  Sait;N,-s,    2C.  k  Ibid.  ,'  |i,M    :    v. 
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provide  for  thcmfelves  and  the  fupport  oftheir  families,  upon  due 
conviftion  of  any  of  the  offences  or  diforders  afor&faid,  may  be  fent 
to  the  v/orkhoufe.  There  can  be  no  doubt  but  that  niofl:  of  tlie 
acts  and  characters  above  delcribedjare  the  proper  fabjeft  of  legal 
aainiadverfion  ;  but  fuch  general  exprefiions  give  fuch  a  boundlefs 
latitude  ofconftruction,  and  difcretlon  to  courts,  as  to  be  incompa- 
tible with  civil  liberty.  The  crimes  ought  to  be  delined  for  which 
ftich  fevere  puniflnnents  are  to  be  inflicted,  and  this  would  be  a 
very  proper  fubjecft  for  Icgiflative  conlidcration. 

IV.  The  law  refpefting  taverns  is  calculated  to  render  them 
nfeful  and  convenient  for  the  community  without  encouraging  drun- 
keneCs  and  idlenefs.  m  [Tpon  nomination  by  the  civil  authority 
•and  feleftmen  of  thetov.'n,  the  county  courts  have  power  to  grant 
licences  to  theperfons  nominat':d,  to  continue  in  force  one  year,  and 
flrall  take  a  bond  in  the  fum  of  twenty  pounds,  conditioned  for  the 
obfervance  of  the  laws  refpeding  taverns.  No  liccnfed  tavern- 
keeper  lliall  fuller  any  minors,  apprentices,  fervants,  or  negroes 
to  lit  drinking  in  his  houfe,  or  to  have  any  ftrong  drink,  without 
fpecial  order  and  allowance  of  tlie  parents  and  niafters,  upon  the 
penalty  of  fix  fliillings  for  every  oilcMKe  :  norfliall  they  fulfer  any 
perfons,  (ftrangers  and  travellers  excepted,)  to  meet  in  companies 
In  their  taverns,  on  the  evening  prececding  or  following  tlie 
Lord's  day,  or  any  day  of  public  falling,  upon  penalty  of  forty  fliil- 
lings :  but  if  (IkIi  tavern-keeper  forbid  their  continuance  in  his 
houfe,  and  give  notice  to  fume  coiircable  he  fliall  be  excufcd  from 
the  penalty.  If  any  iuli.ibitant,  or  perfon  belonging  to  a  town,  be 
found  in  any  tavern,  the  niglit  preceding  or  following  the  Lord  s 
day  at  any  time  ;  or  after  iiine  o'clock,  on  any  other  night,  except 
for  fome  good  reafon,  or  extraordinary  occafion^  lie  fiiall  incur  a 
penalty  of  tlu'ce  Ibillings.  It  is  the  duty  of  conftables  to  make  iearch 
.ind  command  fuch  people  to  depart,  and  on  their  refufal,  may  ar- 
reit  and  keep  them,  till  they  can  carry  them  before  anafliltant  or 
juftice  of  the  peace,  and  on  conviction,  they  fliall  incur  a  penalty 
of  fix  Ihillings.  No  tavern-keeper  fhcill  fuffer  any  inhabitant  of  a 
town,  or  coming  fiop.i  another  town,  to  fet  drinking,  or  tippling 
in  his  houfe  or  dependencies,  or  to  continue  there  more  than  thf" 

f  fpice 
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ipace  of  an  hour  at  a  time,  (travellers  or  perfoiis  on  bufinefs,  or  any 
extraordinary  occaliou  excepted,)    on  penalty  of  fix  Ihillings. 

The  civil  authority,  feleftmen  and  grandjurors  may  caufe  the 
names  of  tav em-haunters  to  be  pofted  at  the  doors  of  taverns,  for. 
bid<3incrta vein- keepers  to  fell  them  ftrong  drink,  and  if  a  tavern- 
^ceeper  afterwards  lell  any  ftrong  drink  to  a  perfon  fo  ported,  he 
iliall  pay  a  fine  of  three  pounds  :  r.iid  if  fuch  tavern  haunters  do 
liOt  reform,  they  may  be  compelled  to  find  fureties  for  their  good 
b'-iiaviour,  and  on  failure  may  be  fibjccLcd  to  pay  a  fine  of  ivvfcnty 
fail  lines,  or  fit  in  the  (locks  two  hours.  Thefe  laws  were  made 
at  a  very  eavlv  period  of  our  government,  and  evidence  the  difpofi- 
tion  of  our  anceftors,  to  prevent  the  deftruftive  pracllces  of  idle- 
iiefs  and  drunkenncfs.  They  are  unquellionably  too  fevere  and 
rigid,  and  annecciiarih'  ;'.I)ridge  the  liberty  of  the  people,  in  regard 
to  amufements.  The  confequence  is,  that  they  arc  little  regarded, 
profecutions  have  rarely  been  hud  upon  tliem  for  many  years, 
and  they  may  generally  be  confidcred  as  obfolete.  It  would  be 
much  foimder  policy  to  repeal  thefc  laws,  and  eftablifii  fuch  regula- 
tions refpecting  taverns,  as  are  really  necefiary  to  prevent  their 
abufe,  and  enforce  the  thorough  execution  of  tlieni.  But  the  mak- 
ins  of  fuch  rltrourous  laws,  that  mankind  condenni  them,  and  are 
dinnclined  to  their  execution,  is  in  effeft  to  leave  the  fjbjed  with- 
out any  regulation  or   rcftraint. 

V.  n  Unlicenced  houfes,  are  reftraincd  by  a  ftatute  cna(!^ing,  that 
no  perfons,  (except  lach  as  have  a  licence  from  the  court  of  ccui- 
mon  pleas  of  the  county  in  which  they  dwell,  for  keeping  a  tavern 
or  houfe  of  public  entertainment,)  fiiall  be  a  conmum  vicliialler, 
inholder,  taverner,  or  feller  of  wine,  or  ardent  fplrits,  beer,  ale, 
cyder,  or  any  other  ftrong  liquor  by  a  Icfs  quantity  than  a  pint  of 
wine,  or  ardent  fpirits,  a  quart  of  metheglin,  cyder,  beer  or  fuch 
^ike  liquor,  and  that  delivered  and  carried  away  at  one  time,  on 
pcnaly  of  tVv-enty  ihillings  for  every  offence,  payable  to  the  treafu- 
xy  of  the  lov;n  v.-here  fucli  orfcnce  is  comniiticd.  And  any  one 
alhftant  or  juftice  of  tnc  jKace,  has  jxnver  to  hear  and  determine  all 
breaches  cf  this  ad,  and  no  aj^pcai  lies  fvom  his  judgment.  The 
©alb  of  one  credible   winuls   is  declared   to  be   fuilicicnt  t\)dcnce, 

and 
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and  conflables  and  grandjiirors   are  directed  to  feai'di    after    and 
make  due  prefcntment  of  all  hreaclies  of  this  law, 

VI.  e  Dninkennefs  is  wbere  a  perlbn  by  tlie  ufe  of  fpiritoiis 
liquors,  is  bereaved  and  difabled  in  t!ie  ui'c  of  his  reafon,  and  un- 
derftanding;  appearing  by  liis  fpeech  or  beliaviour,  and  is  pimiflia- 
bleby  a  fine  of  eight  fiiillings,  payable  to  the  town  treafury,  for 
the  ufe  of  the  poor,  and  for  want  of  soods  whereon  to  make  dif- 
trefs,  the  offender  may  be  fet  in  the  (bcks^  not  exceeding  three 
hours,  nor  lefs  than  oue. 

Vil.  p  If  any  man  fliall  wear  Ionian's  apparel,  or  any  \vo- 
man  man's  apparel,  fuch  offenders  on  conviction  lliall  be  corporally 
puniilied  or  fined  at  the  difcrction  of  the  county  court,  not  exceed- 
ing five  pounds  for  the  ufe  of  the  treafury  of  the  county,  where  the 
olFencc  is  committed. 
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q  JL  O  prevent  the  f])reading  of  infectious  dilorders,  it  is  pro- 
vided that  wjien  any  jKiions  couTing  from  abroad,  or  from  any 
lown  or  place  in  this  [uUe,  are  viilted,  or  ];jtc_^ly  have  been  vifited 
with  the  fmall  pox,  or  otlier  contagious  fitknefs,  or  that  may  julUy 
lie  fufpeited  of  any  fiich  infection,  which  may  probably  be  commu- 
nicated to  others,  the  itlt^lmcn  ?rt  inircwercd  by  warrant  from 
two  aifiilants' or  jufiices  of  ti)e  peace,  to  take  care  and  make  the 
belt  proviiions  to  preferve  the  iniiabitants  from  infection,  by  re- 
moving and  placing  fuch  InR^cted  perfons  in  a  icparate  houle,  or 
houfes^,  and  to  take  care  of  tiicm,  In  providing  nurfj^s  and  ncccflu- 
ries  at  the  clr.irge  of  the  jxiriies,  their  parents  or  mailers,  if  able, 
if  not,  at  the  expenfe  of  the  town  where  ihcy  belong.  The  ac- 
eounis  lo  be  adiidled  bv  the  authority  who  iiranted  the  warrant 
and  the  money  to  be  levied  by  dillrefs  figned  by  them,  ^^'henit 
/!;.  M  be  neccflary  fur  the  taking  care  of  the  lick,  two  aliiilants,  or 

;ii'.i;ces  o?   ib.c    iieace,   ;r,av  bv   war!\;i!L  dirci-lcd  io  ibe  Iheriii  or 
j  I         J        J     J  > 

conilablc,  and  with   the  advice  and  direction    cf  tb.c   llicchr.en  of 

the 
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the  town  where  fuch  fick  are,  to  hnprefs  and  take  convenient  hoiifes, 
lod'rintrs,  nurfes,  and  neceflaries,  for  the  accommodation  ofthefick. 
If  in  towns  vifited  by  ficknefs,  nurfes  cannot  be  procured,  and  there 
is  dan^rer  of  fuffering,  proper  perfons  and  neceflaries  may  be  im- 
prefled  in  any  other  town,  by  warrant  from  the  authority  aforefaid. 

If  any  perfons,   fearaen,  or  pafTengers  in  any  (hip   or   vcflel,  ar- 
riving at   any  harbour  or  port  in  this  ftate,  happen  to  be  vifited 
•with  the  fmall  pox,  or  other  contagious  diforder  during  the  voyage, 
or  come  from  any  place  where  fuch  iicknefs  prevails  :  or  if  any 
perfonfliall  come  from  any  town  or  place  in  thi?,  or  any  neighbor- 
ing ftate  or  country,  where  fuch  infedious  difcrdcr  does  prevail, 
or  has  lately  prevailed,  or  when  any  perfon  or  family  maybe  judiy 
fufpedlcd  to  have  taken  fuch  infection.  It  fhall  be  in  the   power  of 
the  fcleiSlmen  of  the  town,  to  order  fuch  perfons  or  family  to  con- 
fi.nemenl  in  fuch  veflel  and  fisch  j)lace,  or  houfc,  and  for  fuch  time  as 
they  finill   think  proper  :  and  if  necelfary,  on  application   to  one 
affidant  or  jufticeof  the  peace,  or  more  if  convenient,  who  are  au- 
rhorifed  by  warrant  directed  to   the  fherifr  or  conO.able,    and  for 
■want  of  fuch  officers,  or  for  anyfpecial  rcafon,  to  fome  fuitable  per- 
fon to  remand  fuch  jierfons  onboard  again,  or  to  confine    them    in 
places  afligned  them  on  board  or   on  fliore,  and  to  prevent  perfons 
from  going  to  or  from  them  contrary  to  orders  given. 

If  in  any  places,  the  diftrefs  and  difficulty  fiiall  be  fo  great  as  to 
require  further  provifion,  the  governor  with  the  advice  and  confent 
of  the  council,  may  give  fuch  orders  and  diredions,  as  they  think 
fit,  to  prevent  the  fpreading  of  iuch  infedion,  or  any  thing  rela- 
tincv  thereto. 


a 


If  any  perfon  fliall  tranfgrefs  any  rule  or  method,  made  by  this 
ad,  or  provided  by  virtue  therof,  by  refufing  to  nurfe  or  tend  afick 
perfon,  or  by  reforting  to  fuch  fick  perfons,  or  the  places  where  they 
are,  or  Ihall  without  licence  from  the  civil  authority,  or  felednicn,^ 
come  on  flijre  from  fuch  fliip  or  veflel,  or  fliall  go  from  any  other 
place,  where  they  are  confined,  or  being  appointed  to  tend,  and 
be  with  fuch  fick  perfons,  fhall  go  from  the  places  or    houfes  to  any 

A  a  a  other 
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other  houfcs,  or  company,  lie  fhallpay  a  fine  to  the  town  treafurv, 
where  the  ojftcnce  is  conunilted',  at  the  difcrction  of  the  county 
court,  not  exceeding  eight  pounds.  IF  any  peifon,  impreflcd  to 
tend  or  nurfe  luch  Tick  perlbn,  ihall  neglecl  or  refufe,  the  authority 
crrantinf»  the  warrant,  (if  Iktisfactory  excufe  Ix;  not  fliewn)  may 
commit  fath  perfoii  to  the  common  goal,  to  remain  at  his  own 
char'^e  till  he  conforms,  or  is  releafed  by  order  of  fach  authority. 
When  a  perfon  in  a  houfe  or  family,  or  in  any  veilel,  in  any  har- 
bor or  road,  fiiall  be  taken  fick,  and  it  is  fufpcctcd  to  be  the 
fmall-pox,  or  other  contagious  diforder,  the  head  of  the  family, 
or  mafter  of  the  veflet  fliall  immediately  hang  out  a  fignal,  confid- 
ing of  white  cloth,  two  feet  fijuare,  or  large,  on  a  ftaff,  ten  feer 
hi"h,  between  the  houfe  aird  the  hidiwav,  and  on  board  a  veflel, 
the  fignal  fliall  be  hoifted  on  the  fiirouds,  to  continue  till  ordered 
to  be  taken  down,  by  a  juftice  of  tlie  peace,  or  felectmen,  and  on 
failure,  fuch  l-.ead  of  Family,  or  mnfter  of  veflel,  (hall  incur  a  penal- 
ty at  the  difcreiion  of  the  coimty  court,  not  exceeding  twelve- 
ponnds.  In  toM'ns  and  places  where  fuch  hifecliou3  difeafes  fliall 
break  out,  the  owners  of  dogs  fhall  kill  the  fame,  awl  on  negleft 
it  is  lawfvil  for  any  perfon  to  kill  tliem. 

If  any  perfon  fliall  bring  into  any  town  in  this  ftate,  By  land  or 
water,  from  any  place  infefted  with  the  fmall-pox,  or  other  con- 
tagious difeafe,  any  goods,  wares  or  merchandize,  and  land  them 
or  cxpofe  them  to  fale,  without  liberty  from  two-  or  more  of  th« 
fclc'Slmen  of  faid  town,  in  writing,  he  fliall  forfeit  twenty  pounds^ 
half  to  the  informer,  and  half  to  the  town  treafurer,  where  the 
oiTence  is  committed.  And  it  is  the  duty  of  the  felectmen  fpeedi- 
ly  to  examine  fuch  goods,  and  if  neccflary,  to  direft  them  to  be  fuffi- 
cicntly  aired,  and  tlien  give  liberty  to  fell  them,  or  oiherwife  to 
give  a  certificate  with  liberty  to  land  and  fell  them.  When  any 
fliip  or  veflel,  fliall  come  from  any  j^lace  where  ihe  fmall-pox  or 
other  contagious  difeafe  is  prevalent,  it  flisU  be  the  duty  of  the 
niafter,  and  if  unable,  of  the  next  oflicer  able,  upon  their  arrival  in 
any  harbour,  road,  or  creek  in  this  ftate,  to  give  information  to 
one  or  more  of  the  feleftmen,  where  the  veflel  firll:  arrives,  front 
whence  they  came,  and  the  true  circuu)ftances  of  the  people  and  cav- 
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*o  on  board,  snd  if  the  mafccr  or  other  officer,  ihail  for  the  fpace 
of  twelve  hours  after  his  arrival,  neglect  to  give  llich  information, 
or  fiiall  neglect  to  wait  for  and  obey  fuch  orders,  as  fhall  be 
o-iven  according  to  lav/,  or  fiiall  farTer  any  people  belonging  to 
fuch  fliip  or  veflel,  to  go  on  fnore,  (except  to  give  infonnatioH,)  he 
fhall  forfeit  the  fum  of  fifty  pounds  to  the  treal'irer  of  tlic-  town, 
where  tiie  offence  is  committed,  and  if  any  perfou  on  board  fuch 
veflel,  jfhall  go  on  Ihore,  he  fiiall  incur  a  penalty  of  tea  pounds  to 
be  paid  as  aforefaid. 

In  the  cafts  before  mentioned,  the  feleifimen  or  fuch  health 
officers,  as  tlicy  may  appoint,  are  empowered  to  examin'C  perfons, 
coming  from  places  fnfpeded  to  be  infeiSted  with  contagious  diford- 
crs,  on  oath,  refpefting  the  fame,  and  alfo  concerning  goods, 
wares,  and  merchandize,  coming  from  fuch  places,  and  may  admi- 
nifter  proper  oaths  for  that  purpofe,  and  may  enter  on  board  any 
flilp  or  vellcl  to  examine,  antl  in  cafi;  of  fcfufal,  they  may  proceed 
to  confine  fuch  perfons  in  the  fame  manner,  as  if  the  faft  was  prov- 
ed. If  on  enqtiiry  they  find,  that  the  landing  of  goods  would  expofe 
tiie  inhabitants  to  any  infeclious  diforder,  ihey  may  fecure  them  on 
board,  till  aired  as  they  fiiall  direcl. 

If  any  perffon  fliall  unlade  from  any  veflel,  in  any  town  in  this  flats, 
any  bedding  or  cloathing,  that  have  been  ufed  by  perfons  infect- 
ed with  thefmall-pox  or  contagious  difeafes,  knowing  the  fame,  he 
ihail  forfeit  one  hundred  doliars  to  the  rreafurer  of  the  town. 

The  civil  aiithoritv  and  feledlmen,  when  any  contap-ious  difeafe 
is  prevalent  in  tlie  town,  have  the  fame  power,  as  when  the  ftnall- 
pox  is  pre\'ulent. 

To  prevent  the  fpreading  of  the  finall-pox  by  inoculation,  it  is 
provided  by  fktnte,that  no  perfon  in  any  tov^^n,  fiiall  receive,  give, 
or  communicate  the  infedion  of  the  fmall-pox,  by  way  of  inocula- 
tion, or  in  any  fuch  like  method,  or  be  aiding  therein,  without  firfl 
obtaining  a  certificate  from  a  major  part  of  the  civil  authority  and 
feledmen  of  fuch  town,  approving  of  and  permitting  the  fame, 
nor  fhall  they  give  liberty  without  tlie  corffent  of  two  thirds  of  tlie 
town,  in  legaJ  meeting,   accepting  where  it  fhall  appear  that  the 

perfon 
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perfon  has  been  involuntarily  expofed  to  and  probable  lias  taken 
the  infection  in  the  natural  way.  Whenever,  the  civil  authority 
and  felectmen  fliall  grant  liberty  to  inoculate,  they  are  directed  and 
required  to  aflign  the  place,  houfe  or  houles,  wh.ere  it  flrall  be  car- 
ried on,  and  the  infected  perfons  kept  :  and  to  appoint  and  approve 
iiurfes  and  tenders,  and  give  orders  refpecling  the  time  the  nurfes 
and  tenders,  and  the  perAins  infedced,  fliall  continue  in  the  places 
appointed,  and  alfo  refpcCling  their  cleaniing  and  coming  cut  :  and 
fuch  other  orders  and  directions  as  they  fha[i  judge  inofl  expedient 
forpreferving  the  iniiabitants  from  taking  fuch  infetl:ion.  Every 
perfon  who  fliall  voluntarily  take,  receive,  give,  or  communicate 
the  fmail-pox  by  inoculation,  or  be  aiding  and  afliliing  therein, 
fjiall  forfeit  and  pay  to  the  treafurer  of  the  town,  hfty  pounds  for 
everv  offence  ;  and  every  perfon  who  fliall  tranfgrefs  any  of  the 
rules  or  orders  made  or  given,  in  purfaance  of  ihis  acl^  fliall  for- 
feit to  the  treafurer  of  the  town  where  the  OiFenceis  committed, 
a  fumnot  exceeding  twel\e  dollars,  nor  lefs  than  one,  lobe  reco- 
vered before  an  afliitant  or  jadice  of  the  peace,  without  appeal,  and 
on  refulal,  to  pay,  may  be  difpofed  of  in  fcrvlce  to  any  inliabitant  of 
this  ftate,  for  the  coll  and  forfeiture.  Upon  profecution  for  receiv- 
ing, or  communicating  the  final l-j)OX  by  inoculation,  if  probable 
proof  be  adduced,  the  perfon  profccuted  Ihall  be  deemed  guilty, 
iinlefs  he  will  exculpate  hhnfelf  on  oath.  If  any  perlbn  fliuU  be 
inoculated  our  of  the  ftate,  and  come  into  any  town  in  this  (late, 
he  fhall  forfeit  to  the  treafurer  of  fuch  toNvn,  one  hundred  and  fifty 
dollars,  to  be  proved  as  aiorefaiJ. 

Befides  tlicfe  offences  created  by  ftatnte,  whicli  I  h.avc  particular- 
ly inveuigated,  there  are  {Imdvy  of  a  nature  hardly  important 
enough  to  be  ircated  of  in  an  elementary  work.  It  will  be  fuflici- 
ent  to  mention  them  and  reft-'r  to  tiie  Ihitntesfor  an  explanation. 
Thefj  are  ftatutcs  to  regulate  the  aliize  of  brick,  for  the  infpetflion 
ofprovifion,  direCling  the  marking  of  cattle,  Ijicep  and  fwine,  to 
authorifc  the  rcftraint  of  mad  dogs,  to  prevent  encroachments  on 
liighways,  to  prevent  tlie  cxj>oi  tation  of  raw  hidts,  to  regulate 
niills  and  millers,  weights  and  meafurcs,  to  prohibit  the  tanning  o^ 
leather  without  licence  froin  the  county  coutt,  and  the  felling  of 
Ijc-gthcr  unfcaled. 

— — '-  Chap, 
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Chapter.    Fifteenth. 
OF  MISDEMESNORS. 


E  liave  conCderecl  all  the  crimes  which  are  exprefsly  defined 
by  ftatute  or  common  law,  we  have  feen  that  the  exiftence,  the  peace^ 
the  good  order  and  the  ftability  of  the  government,  and  the  rights 
and  happinefs  of  the  citizens,  are  effedually  guarded  and  protect- 
ed, by  the  terror  of  penalties  and  puniihment?.  But  as  it  has  been 
confidered  to  be  impoflible  to  delignate  every  aiflion,  that  deferves 
piiniflimcut,  courts  of  l;-iw  have  aflumed  a  difcretionary  power  of 
punidiing  thofe  acls  which  they  deem  criminal,  (the  warranted  by- 
no  exprels  law)  as  mifdemefnors  at  common  law.  r  It  has  there- 
fore been  adopted  as  a  general  maxim,  that  all  kinds  of  crimes  of  a 
public  nature,  all  difturbances  of  the  peace,  and  all  other  mifde- 
Hicfnors  of  nctorioufly  evil  example,  may  be  profecuted  as  public 
offences — but  injuries  of  a  private  nature,  which  do  not  concern, 
the  public,  cannot  be  puniflied  as  mifdemefnors.  The  punishment 
to  be  inflicled,  mufl:  be  fine,  imprifonment  and  pillory,  which  are 
the  common  law  punifhments.  /  It  has  alfo  been  laid  down  as  a 
general  principle,  that  every  crime  committed  againft  the  law  of 
nature  may  be  puniflied  at  the  difcretion  of  the  judge,  where 
the  legillature  has   not  appointed  a  particular  puniflmient. 

Our  courts   have  recognized  this  dodrine  of  the  common  law  ; 

hut  they  ought  to  esercife  fach  power  with  great  circam-fpeclion, 

and  caution.     It  appears  to  me  not  only  incompatible  v>'ith  juftice, 

and  dangerous  to  civil  liberty,  bat  unneceflary  for  the  prefervatiou 

of  government.     The  fupreme  excellency   of  a   code   of  criminal 

3a\vs  confifts  in  denning  every  aft  that  is  punilhable  with  fuch  cei*- 

tainty  and  accuracy,  that  no  man  Ihall  be  expof;;d  to  the  da-ager 

of  incurring  a  penalty  without  knowing  it,   and    which  fhall  not 

give  to  courts  an  incalculable  latitude  of  conftrudion,  with  refpett 

to  the  conduct  of  mankind,  and  an  unbounded  difcretion  in  punifli- 

r-icnt.     Upon  the  principle  adopted  refpeding  mifdemefnors,  a  maa 

may  do  an    aft,  which  he  knows  has  never  been   pnnilhcd,  and 

flgainft  which  there  is  no  law,  yet  upon  a   profecution  for  it,  the 

court  may  by  a  determination  fubfequent  to  the  aft,  judge  it  to  be 

a 
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a  crime,  and  infli(ft  on  him  a  fevere  punifliment.  This  mode  of  pro- 
ceeding manit'eilly  partakes  of  the  odious  nature  of  an  ex  pofl;  laclo 
law,  and  fubjects  a  man  to  an  inconvenience  which  he  could  not 
polTibly  farefce,  or  calculate  npon,  at  the  time  of  doing  the  aift". 
AVhere  the  law  is  explicit,  and  a  man  knows  the  confequenceof  do- 
ing a  certain  zS:,  he  cannot  complain  if  he  is  fubjecled  to  faffer 
the  puniflinient  to  which  he  has  knowingly  expofedhimfclf ;  and  the 
rifque  of  which  he  took  into  calculation  at  the  time  of  commiitino- 
the.  crime.  But  to  puniih  a  man,  when  he  could  not  know  that  the 
aft  was  the  fubjeft  of  criminal  jurifprudente,  cannot  be  deemed 
confiftent  with  reafon  or  juftice. 

Courts  of  law,  ought  always  to  be  under  the  guide  and  reftraint 
of  ftrait  rule,  and  precife  deiiniiion  :  they  ought  never  to  be  allow- 
ed to  depart  from  the  well  known  boundaries  of  exprefs  law,  in- 
to tiie  wide  field  of  difcretion.  If  they  are  accuflomed  to  the  ex- 
ercife of f.ich  a  power  in  one  inftance,  there  is  reafon  lo  apprehend 
the  extention  of  it  to  others,  and  that  the  law  inftead  of  beins: 
founded  on  plain  and  fxed  principles,  will  be  as  uncertain  as  the 
whim  and  caprice  of  the  court.  Tlicre  certainly  is  danger  to  be 
apprehended  from  the  cxercife  of  fach  a  power  in  times  of  con- 
vulfions,  when  the  fpirit  of  party  runs  high  :  for  then  it  is  very 
poifible  that  courts,  influenced  by  political  prejudice,  might  punifli 
wiih  great  feverity,  atlions  which  are  v^vy  innocent  in  a  moral 
view.  No  man  can  feel  fafe  and  quiet,  when  he  knows  that  courts 
have  a  power  over  him,  the  extent  of  wliich  is  fo  undefined,  and 
the  confequence  fo  uncertain,  tlrat  he  cannot  know  ilie  one,  or  cal- 
culate upon  the  other.  But  when  it  is  conftdered,  that  this  power 
is  unneceflary  for  the  public  welfare,  it  is  the  more  extraordinary 
tl::)t  it  has  ever  been  exercifed.  Society  can  never  be  in  danger  from 
an  inability,  or  want  of  laws  to  punifli  a  fingle  crime.  ^Vhcnever  an 
acl  is  done,  offuch  a  nature  as  merits  puniflinient,  the  legiilature 
may  promulgate  a  law  rendering  it  criminal  and  punifliable  in  fu- 
ture, if  it  be  probable  that  tlie  repetition  of  fiich  aiSts,  may  endanger 
the  public  peace  aixl  happineCs  :  But  if  there  be  no  probability 
thatfiicliacls  will  be  fo  frequent  as  to  produce  fame  political  incon- 
venience, tliere  is  no  neccfllty  to  punifli  it  :  for  punifliment  is  not 

ta 
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to  beconfidcrcd  as  an  a6t  of  vengeance,  merely  to  puniHi  a  man 
becaufe  he  has  clone  wrong,  but  the  objcd  is  to  pumdi  afts,  the  pro- 
bable repetition  of  whicli,  will  injure  tlie  riglus  of  the  people 
and  dirmrb  the  peace  of  the  government.  As  tlien  no  ill  confe- 
quence  can  refult  from  leaving  unpnniflied  the  fingle-commifiion  of 
crimes,  which  deferve  to  be  puniflied,  and  as  the  legiilaturc  can  in  all 
cafes  make  laws  exprefsly  defining  the  afts  which  are  to  be  deemed 
criminal,  before  any  political  mifcluef  can  be  produced,  it  is  mnch 
better  to  deny  to  courts  this  difcretionary  power  of  punKhing  the 
ads  of,  mankind,  as  criminal,  by  an  expoft  facto  determination, 
and  leave  it  to  the  legiflature  to  afcertain  what  acts,  which  are 
not  now  ponifliable,  fliall  hereafter  be  puniflied 

I  would  not  intimate  that  the  courts  in  this  flate  have  abufed 
this  diloretionary  power.  1  fludl  mention  one  inftance  wlicre  a 
profccution  has  been  had,  which  may  ferve  to  illuilralc  this  doctrine, 
and  perhaps  lead  to  the  unfolding,  and  eftabli/hing  principles  which 
may  be  more  accurate  and  definite.  Information  for  a  raifdemef- 
nor  at  common  law,  was  brought  againfl:  a  man,  and  a  woman  wha 
kept  hishoLife;  for  confining  his  v/ife  in  a  cage  a  number  of  years, 
and  abufing  her.  On  the  trial,  the  huftand  attempted  to  juflify 
hh  conduft,  by  fliewing  that  the  confinement  was  neceilary  on  ac- 
count of  her  diftraction,  and  that  fhe  was  treated  with  all  poffiblc 
tenderneis.  It  is  probable  that  he  would  have  been  acquitted,  had 
not  the  tide  of  popular  opinion  and  prejudice,  been  flrong  againft 
him.  The  conviction  however  was  founded  on  the  principle,  that' 
the  treatment  was  abufive,  and  the  confinement  unnecellary. 
The  court  confidered  tliis  tobe  a  mifdemefnor  at  conunonlaw,  ancl 
fined  the  man  a  large  fiim,  and  inflicted  imprifonnient  on  the  w-q- 
nian  llfat  kept  his  houfe. 


Chapter     SixxEKXTH. 
OF  THE  AGE  AND  CAPACITY  TO  COMMIT  CIUAIES. 


T. 


O  confiitnte  a  crime,  it  is  neceflary  tliat  there  fiiould  be  a  vici- 
ous will^  aud  an  unlawful  aft.     Where  the  will  is  not  exerciied 

there 
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there  can  be  no  criminality,  and  as  it  is  impofliblc  generally  fpeaking; 
to  dilcover  the  intention  of  the  mind,  in  any  way  but  by  an  overt- 
a«ft,this  is  with  propriety  made  the  criterion  by  which  human  tri- 
bunals judge  and  decide  with  refpecl  to  crimes,  tho  there  can  be 
no  doubt,  but  in  a  moral  view,  that  the  perfon  who  has  an  inten- 
tion to  commit  a  crime,  and  is  prevented  by  fome  intervening  cir- 
cimftance,  is  as  guilty  as  if  he  had  done  the  aft. 

Tiiat  exercife  of  the  will  which  is  eflential  to  conftitute  a  crime, 
maybe  prevented,  where  there  is  a  want  of  underftanding,  where 
the  a6l  is  the  refult  of  misfortune,  accident,  or  miftake,  or  where 
it  is  done  by  compulfion. 

*  Infancy  is  where  the  exertion  of  the  will  is  wanting,  on  ac- 
count of  a  defect  of  the  underftanding.  Infants  under  the  age  of 
feven  years  are  fuppofed  to  be  totally  incapable  of  committing  a 
crime.  Between  the  age  of  feven  and  fourteen  years,  it  isprefum- 
ed  that  they  are  incapable  ;  but  as  this  is  confidcrcd  to  be  tlie 
doabtfiil  period,  his  capacity  of  difcerning  between  good  and  evil, 
muft  be  the  rule  of  determining.  If  an  infant  of  this  age  appears 
to  have  a  mifchievous  difpofition,  and  to  have  conducted  in  fuch 
a  manner  as  to  liiew  himfelf  poilcfled  of  difcretion,  he  may  be  confi- 
dered  guilty  of  a  crime.  The  rule  cannot^be  dependent  on  the  age 
of  the  delinquent,  becaufe  we  fmd  great  difference  of  capacity  and 
difcretion  at  the  fame  age,  bat  it  muft  wliolly  depend  on  the 
ftrength  of  the  underftanding  arid  the  capacity  to  difcern  between 
good  and  evil.  A  girl  of  thirteen  years,  has  been  executed  for 
killing  her  miftrefs,  and  a  boy  of  nine  years,  and  one  of  ten 
for  killing  their  companions,  becaufe  one  by  hiding  himfelf,  and 
the  other,  the  body  of  him  he  had  killed,  they  manifefted  a  confci- 
oufnefs  of  puilt,  and  a  difcretion  to  difcern  between  good  and  evil. 
A  boy  of  eight  years  of  age,  has  been  executed  for  burning  two 
barns,  becaufe  he  fhew  malice,  revenge  and  cunning.  In  fuch  \ti- 
ftances,  the  Hialice  fupplies  the  want  of  age. 

"  Idiots  and  lunatics  are  incapable  of  cxercifing  the  will  for  want 
of  underftanding.  If  a  man,  in  the  full  exercife  of  his  reafon,  com- 
mits a  capital  crijne,  and  before  trial  i.s  bereaved  uf  it,  he  cannot  be 

tried 
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tried  on  account  of  his  incapacity  to  make  his  defence.  If  after 
lie  is  tried  and  found  guilty,  and  before  judgment  is  pronounced, 
he  lofe  his  Jenfes,  judgment  fiiali  not  be  pronounced,  and  even  after 
judgment,  if  he  become  diflra£ted,  he  fhall  not  be  executed.  Wiien 
there  is  a  doubt  whether  the  party  be  compos  or  not,  it  fliall  be  tri- 
ed by  jury.  If  a  hmatic  lias  lucid  intervals  of  underftanding,  and 
during  that  time  commits  a  crime,  he  may  be  punilhed,  for  he  then 
has  that^excrcife  of  will  which  cnnftitutes  criminality. 

X  An  nnlawful  att  done  by  mere  misfortune  and  accident,  with- 
out any  defign,  implies  a  total  abfcncc  of  the  will,  and  therefor* 
cannot  be  criminal  :  but  here  a  diftintftion  is  to  be  made,  if  tlie 
mifchief  follows  from  the  performance  of  a  lawful  aft  there  is  no 
guilt  :  but  if  a  perfon  is  doing  anunlawful  ad,  and  a  confequcnce 
enfues  which  he  did  not  intend,  the  unlawfiilncfs  of  the  aft  which 
he  intended  to^do,  makes  him  refpcnfible  for  all  that  follows. 

y  Ignorance  and  miilake  refult  from  a  dcfeft  of  the  wiU.  If  a 
man  intending  to  do  a  lawful  aft,  does  that  which  is  unlawful 
the  goodnefs  of  his  intention  removes  all  guilt  :  but  this  nmil  W 
ignorance  in  point  cffaft,  and  not  an  error  in  point  of  law.  If  a 
man  intending  to  kill  a  thief  in  his  houfe,  kills  one  of  his  own  fami- 
ly,  he  is  not  guilty  of  murder  :  but  if  a  man  thinks  he  has  a  right 
to  kill  anotlier  for  a  mere  provocation,  and  does  it,  %i:;is  will  not 
excufe  him  from  the  guilt  of  murder  :  for  every  one  is  bound  and 
prefumed  to  know  the  law,  and  ignorance  of  i  he  law  which  e very 
one  is  bound  to  know,  excufes  no  man. 

2  When  the  aft  arifes  from  compulfion,  oi*  inevitable  nccefli- 
ty,  there  can  be  no  guilt,  becaufe  it  is  againft  the  will.  Thus 
where  a  man  is  compelled  to  do  an  aft  by  ilireats  and  menaces 
which  give  him  jud  caufe  toapprehend  d'^ath  or  bodily  harm,  lie  is 
in  many  inftanccs  deemed  innocent  of  a  crime.  But  this  mull  be  a 
jufi:  and  well  grounded  fear  ;  fuch  as  will  afFcft  a  man  of  couraoc 
and  firmncfs,  and  not  merely  iuch  as  will  aftcft  a  coward.  There- 
fore in  time  of  war  and  rebellion,  a  man  may  bcjuftiiied  in  doinjr 
many  treafonable  afts,  by  compulfion  of  the  enemy  and  rebels. 
v.'Jiich  would    forfeit  his  life  in  time  of  peace  :  but   this  will  not 

B  b  b  jufcify 

*.  4.  Black.  Com.  16.      y  lijij.  27.         «  loul.  30. 


370  OF  PRINCIPAL  AND  ACCESSARY. 

juftify  every  fpccies  of  crimes  :  it  extends  only  to  tltofe  which  are 
createtl  by  the  pofitive  laws  of  fociety  :  and  acts  M-hich  are  crim- 
inal by  the  laws  of  nature,  cannot  be  juftified  on  this  principle. 
Thus,  ifamanhas  no  other  way  to  fave  himfelf,  than  by  killing 
an  innocent  perfon,  be  will  not  be  juftified  in  doing  it  :  but  ought 
rather  to  fuffer,  himfelf.  He  would  be  permitted  to  kill  an  afiail- 
ant,  as  has  been  obferved.    * 

z  The  only  inflance,  in  which  the  civil  fubjeftion  that  one  per- 
fon owes  to  another,  will  excufe  from  a  crime,  is  in  the  cafe  of 
hufbandand  wife:  for  a  fon,  or  fervant  are  never  excufed  on  ac- 
coinit  of  the  commands  of  the  father  or  mafter.  But  fuch  is  the  fub- 
_>e6tion,  that  a  wife  owes  to  her  Imfband,  that  when  flie  breaks 
the  laws  of  fociety,  by  the  coercion,  command,  or  in  the  compa- 
ny of  her  luipjand,  flie  is  not  deemed  guilty  of  any  crime,  be- 
eaufe  fhe  is  fuppofed  to  have  no  will  :  but  in  refpeft  of  crimes, 
■which  are  bad  in  thenifclves  and  prohibited  by  the  law  of  nature, 
as  murder,  flie  fliall  not  be  excufed.  Eut  in  all  cafes  where  the 
wife  offends  alone,  without  the  company  or  coercion  of  her  huf- 
band,  flie  is  punilhable  for    the  crimes  fhe  commits. 

a  In  the  cafe  of  drunkennefs  or  intoxication,  vho  a  man  is  there- 
by deprived  of  bis  reafon,  yet  this  circumftance  is  fo  far  from  ex- 
tenuating, that  it  rather  aggravates  the  guilt  of  the  oftence  :  and 
a  man,  when  he  is  fober,  fliall  be  refponfible  for  his  condaft,  when 
In  a  ftate  of  ebriety. 

Chapter    Seventeenth. 

OF  PRINCIPAL  AND  ACCESSARY. 

i  In  treating  of  principal  and  accefiary,  we  obftrve  that  a 
man  may  be  principal  in  an  oifence  in  two  degrees  :  in  the  firfl,  he 
js  ihea<5i^orand  perpetrator:  in  the  fecond,  he  is  prefent,  aiding 
and  abetting.  This  prcfcncc,  need  not  always  be  an  adual  Hand- 
ing by,  within  fight  or  hearing  :  for  if  one  commit  a  robbery  or 
murder,  and  another  keep  watch  at  a  convenient  diftancc,  both 
arc  principals  in  the  crime  aftually  perpetrated.  So  a  man  need 
not  be  prefent  at  the  death  of  a  peifon^  whont  he  murders  by  poi- 

foning 
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foning,  laying  a  trap  or  pitfall,  or  turning  out  a  wild  beafl:,'with 
an  intent  todo  millliief. 

c  An  accefl"iry,  is  the  p^rfon  who  is  not  the  chief  a(5t or,  nor  pre- 
fent  when  the  crime  was  connnitted,  but  in  fome  way  concerned  in 
it,  either  before  or  after.  An  accellary  before  the  faft,  is  he 
who  counfels,  procures,  or  commands  the  crime  to  be  committed, 
but  is  not  prefcnt  wlien  the  aclisdone  :  and  the  procuring  may  be 
by  the  intervention  of  "a  third  perfon.  To  counfel  or  command^ 
another  to  commit  a  crime,  renders  one  acccflory  to  all  that  enfues 
upon  that  unlawful  a<^  :  but  not  to  any  other  diftind  art.  If  one 
commands  another  to  kill  a  third  perfon,  and  he  commits  a  rob- 
bery, the  perfon  commanding  the  murder,  is  not  acceflbry  to  the 
robbery  :  but  if  he  commands  the  killing  to  be  done  in  a  particular 
manner,  and  it  is  done  in  a  different,  he  is  an  acceflary  to  the  fatt, 
becaufe  it  is  fubllantially  the  fame  crime. 

An  acceflary  after  the  facl  is,  where  a  perfon  knowing  the 
crime  to  be  committed,  receives,  relieves,  comforts,  or  afljilis   the 
criminal.     Any  aifidance  to  prevent  his  being  apprehended,  tried 
orpunifhed,  makes  a  perfon  an  acceiiary.     As  furnifliing  a  horf« 
to  efcape  his  purfuers,  money,  food,  or  any  fhelter  to  conceal  him  : 
or  by  open  forv;e^r  violence,  to  refcue  or  proted  him,   to  convey 
inftruments  to  him,  to  enable  him  to  break  goal,  or  to  bribe  the 
goaler  to  let  him  efcape  :  but  merely  to  relieve  him  by  clothes  or 
other  neceflaries  in  goal  is  no  offence ;   becaufe  the  crime  confiltg 
in  doing  fome  aft  to  prevent  the  criminal  from   being  brought  to 
jtiftice.     The  crime  mull  be  complete  when  the  aHiltaace  is  given. 
Thus  if  one  wounds  another,  and  before  his  death,  a  perfon  receives 
him,  he  is  not  accellbry  to  the  crime.     But  wliere  the  crime  is  com« 
pleated,  no  relationfiiip  will  jullify  the  receiving   of  the  o'Fendsr, 
knowing  the  crime  to  have  been   coranjittcd,  except  it  be  a  wife» 
who  may  receive  and  c-juceal  her  huiLaa:!,  becaufe  fiie  isprefum- 
ed  to  aft  under  his  coercion.      But  a  hulband  may  not  receive  his 
wif?,  a  parent  his  child,  a  mailer  his  fervaut,  and  fo  of  every  oth. 
er  connexion.     This  rule  of  the  common  law,   fcrein  to  bear  hard 
upon  fome   of  the  degrees  of  relation.     It  would  be   cruel   to    o- 
biiga  the  father,  to   refiifs  to  adnii::  the  fo:i  into  his  houfe,  or  to  be- 
come 
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come  his  accufer,  when  he  had  committed  a  crime  which  he  ab- 
horred from  his  heart.  It  is  provided  by  ftatute  in  the  cafe  of  theft» 
that  a  man  fliall  be  excufed  from  making  known  the  crime,  if  com- 
mitted by  any  of  his  family.  But  where  the  feelings  of  affection 
do  not  impel  a  perfonto  befriend  a  criminal,  this  law  ought  to  be 
executed  with  the  utmofl:  rigor,  and  it  would  be  a  great  check  up- 
on the  commiffion  of  crimes,  to  convince  every  body,  that  the  re- 
ceiving, aiding,  and  concealing  a  criminal  knowingly,  fubje£lcd 
them  to  the  fame  punifliraent  as  the  criminal. 

e  In  treafon  there  can  be  no  acccflaries,  but  all  are  principals. 
In  manflaughter  there  can  be  no  acceffaries  before  the  fad:,  becaufe 
the  crime  is  committed  fuddenly,  without  provocation.  In  all. 
crimes  of  the  lowed  kind  there  can  be  no  acceflaries,  neither  can 
there  be  in  trefpafles,  but  all  who  are  in  any  meafure  guilty,  ftiall 
be  deemed  principals  :  becaufe  the  law  will  not  defcend  to  diftin- 
guiih  the  different  degrees  of  guJlt  in  the  lowed;  crimes.  AcceJ- 
faries  are  puniflied  in  the  fame  manner  as  principals,  and  the  rea- 
fonof  making  the  diftin6tion,  is  for  the  purpofe  of  afcertuining  the. 
nature  and  denominaiion  of  crimes  :  that  the  accufed  may  better 
know  how  to  make  their  defence,  and  becaufe  no  perfon  can  be  tried, 
asacceflbry  till  the  principal  is  convitTted,  or  at  lead:  mud  be  tried 
with  him.  A  perfon  indiifred  as  acctflary  and  acquitted,  may  after- 
wards be  indifted  as  principal,  and  a  perfon  acquitted  as  principal, 
may  be  indicled  as  acccfiary  after  the  fad.  By  ftatute,  in  the 
(-"fcs  of  theft,  the  concealer  of  the  fad,  and  the  receiver  ofdo^en 
goods,  may  be  proceeded  againft  as  principal,  tho  the  principal  bp 
not  convicted. 


Chapter     Eighteenth. 
or  SUMMARY   CONVICTIONS,    AN'D    CONTEMl' IS. 


\v, 


E  have  in  this  book  of  our  enquiries,  confidered  the  various 
adions  which  arc  deemed  to  be  crimes.     In  treating  of  thefe  crimes, 
and  in  defining  tlic  power  and  jurifdidions  of  courts,  we  have  de- 
fcribcd  thofe  courts  which  liave  cognizance  of  crimes  and  pnnifh- 
■icnts.   '\Ve  are  next  to  confiderihe  various  modes  of  proceeding  to 
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bring  cnmhials  to  juftke.     In  this  chapter,  we  fliall  dlfcufs  trial* 
of  a  fLimmary  nature,  and  then  proceed    in  the  remaining  part  o* 
this  booJc,  to  conlider  trials  of  a  regular  nature. 

Afummary  proceeding  is  authorifed  and  directed  by  ftatute,  -witlr 
out  the  intervention  of  a  jury,  in  a  different  manner  from  the  com- 
mon law.  We  have  but  a  very  few  indances  of  this  nature.  For  the 
crimes  of  driinkennefs,  profane  fwearing  and  fabbath  breaking,  plain 
view  and  perfonal  knowkdge  by  an  affidant  orjuftice  of  the  peace, 
ftiall  be  good  and  faliicient  evidence  for  them  to  make  up  j'^dg- 
men.t  againft  fuch  offenders  ;  but  they  muft  firft  iflue  a  warrant  to 
apprehend  and  bring  the  offender  before  them  to  be  heard;,  and 
then  tliey  may  coavid  them  on  their  own  perfonal  knowledge, 
without  calling  upon  any  evidence. 

Contempts  are  openly  to  infult  or  refill  the  pdwcrs  of  a  court, 
or  abufe  the  perfons  of  the  judges,  and  from  the  very  nature  of 
the  offence,  it  is  necellary  that  the  mode  of  proceeding  fhould  be 
fummary  and  inftautaneous,  in  order  to  defend  the  rights,  and  Sup- 
port the  dignity  of  the  court.  /  The  ftaiute  law  provides,  that  if 
any  perfon  or  perfons,  upon  examination  or  trial,  for  delinquency 
or  any  other  p«irfon  not  under  examination  or  on  trial,  fliall  either 
in  words  or  aiTtions,  behave  contemptuoufly  or  diforderly,  in  the 
prefcnce  of  any  court,  it  Ihall  be  in  the  power  of  the  court,  aliili:- 
ant  or  juftice  of  the  peace,  to  inflicl  upon  them  fuch  puniflinient  as 
ihey  fhail  judge  mofl;  fuitablc  to  the  nature  of  the  offence,  provided 
That  no  frngle  miaidcr  of  jr.Rice  fliall  inilitt  any  other  puniflimcnt 
upon  fiich  offenders,  than  binding  to  the  peace  or  good  behaviour, 
to  the  next  coimty  court,  putting  them  in  the  (locks  not  exceed- 
ing two  hours,  or  impofing  a  fine  not  exceeding  thirty  fliiliings. 

If  any  perfon  infidts  the  court,  or  any  of  its  officers  by  abufive 
language,  obllrii6t3  the  bnfmefi  of  the  court,  is  guilly  of  any  per- 
fonal violence  to  any  of  the  court,  or  any  perfon  prcf:-nt,  or  be- 
have rudely,  by  making  a  difturbance,  or  is  guilty  of  a  breach  of 
the  peace,  it  Ihail  be  coiifidcrcd  as  a  contempt  in  the  face  of  the 
court,  and  they  may  indanily  order  rucl'.  perfon  to  be  apprehended,, 
er  if  he  leaves  the  court,  may  iilLea  warraufj  and  npon  their  owa 

knowledge, 
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Icijowledge,  may  order  fuch  punlfhnient  to  be  inflic'tecl  upon  him, 
astliey  think  proper,  purfuant  to  law.  But  tho  all  courts  bi'.t 
alFiilants  and  juftices  of  the  peace,  have  an  unlimittcd  difcretionary 
power,  yet  this  cannot  be  deemed  to  authorifc  iheni  to  inflict  cap- 
ital pun'.flinient.  It  can  be  fuppofcJ  to  extend  only  to  fine,  impri- 
fonment,  or  fuch  corporal  puniilimcnt  as  mav  be  fuired  to  the 
nature  of  the  offence,  aad  according  to  the  principles  of  the  com- 
mon law. 

Ej^eftatute  law,  our  courts  hav2  power  to  punifh  fich  con- 
tcmitl^-bnly,  as  are  committed  in  face  of  the  court,  tho  by  the 
.Englifn  larv  a  great  variety  of  a6ts  done  cue  of  the  court,  have 
been  confidered  as  contempts,  and  attachments  are  Klued  to  bring 
the  offenders  before  the  court  :  fuch  as  the  mifcondud  of  inferior 
magiftrates,  the  opprcffion  of  llierilFs  and  goalers,  and  the  fpealt- 
ing  contemptuaufly  of  courts  :  but  1  have  never  known  an  inftance 
where  the  courts  iierc  have  attempted  to  proceed  in  a  fnmmary 
way  againit  any  contempts,  but  thofc  committed  in  the  face  of 
t!:e  court. 

In  adahjon  to  this  it  may  be  remarked,  that  by  ftatute,  courts 
have  a  power  to  inflict  a  fine  not  exceeding  five  fhillings,  upon  an 
attorney  who  fiiall  tranfgrcfs  the  rules  of  pleading  appointed  by 
court,  or  for  notorious  mifoehaviour  and  fcandalous  practices,  may 
wholly  fuf^iend  and  difplace  them. 

By  the  common  law,  if  a  witnefs  refults  to  be  fworn  or  exam- 
ined, or  prevaricates  when  fworn  he  may  be  punifhed  for  a  con. 
tempt.  So  if  a  juror  ref.ifcs  to  be  fworn  or  to  give  a  verdi(!:t,  or 
is  guilty  of  any  mifbehaviour  or  irregularities,  he  may  be  punifhed 
iov  a  contenipr,  and  fu  may  any  attorney  or  party,  who  fiiall  dif- 
rcgard  and  difobey  the  rules  and  orders  of  the  courts 


Chapte:i     Nineteenth. 
G?  THE  SEVERAL  A'ODES  OF  PROSECUTIOrs. 

HrTiE  are  four  nr.odes   of  profecu-ing  crimes.     Ey  complaint 

or  prercntment  of  a  grandjuror  :  by  :nfuriiialioa  exhibited  by  an 
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attorney  for  tlie  (rate  :  by  information  exiiibited  by  the  party  in-, 
jured,  or  fome  coiiimon  informer  in  his  own  nanLC  und  in  the  name 
©f  the  ftate  :   i.;:d  by  indidlment. 

I.  Con;])laint  or  prefcntment  by  a  grandjuror  is  a  mode  of 
profecution  inflitutcci  andauthorifed  by  ftatute  law,  and  is  uiikuown 
to  the  common  law.  g  Crandjurors  are  officers  annuaDy  appointed 
by  each  town,  a'.id  are  tlie  public  informing  officers.  Ihcir  pow- 
er has  heretofore  been  confidered  as  extending  to  the  councy, 
but  later  decifions,  have  confined  them  to  their  rcfpeftive  towns^ 
Their  duty,  is  at  all  times  diligently  to  enquire  afver,  and  m -ike 
doe  prefcntment  of  all  mifriemefnors  and  breaches  of  law,  which 
feome  to  their  knowledge,  whether  the  fame  were  committed  before 
they  v/ere  chofen  atid  fworn,  or  afterwards  :  which  prefentments 
a?t  feafonably  to  be  made  to  tlie  court  or  fome  aiHIlant  or  iultice 
of  the  peace.  If  a  grandj'iror  after  he  is  fworn,  neglefts  to  n^.ake 
prefentnient  of  any  breach  of  law  that  comes  to  his  knowledge, 
lie  flial"!  pay  a  hne  of  ten  fiiiilings.  That  the  duty  of  grandjuror? 
may  be  fully  attended  to  and  executed,  they  are  required  in  their 
refpeftive  towns  once  in  tl:ree  months,  in  each  year,  to  meet  at 
fuch  lime  and  place  as  they  fnall  appoint,  to  advife  cnncern)f!g 
■fuch  breaches  of  the  law,  as  by  their  office  they  are  to  enquire  af- 
ter and  prefent  :  and  fliall  have  power  to  call  before  them  at 
fuch  meetings,  any  perfon  or  perfons,  as  witnefles,  to  examine 
them  touching  fiich  delinquency,  as  they  are  enquiring  after.  If 
any  perfon  refufes  to  appear,  being  fummotled  by  a  warrant  from 
sn  alfillant  or  juftlce  of  the  peace,  (which  the  ftatute  direds 
ihem  to  iflheon  rcquefl,)  or  refufes  to  be  examined  on  oath,  if  re- 
c^uired.fuch  witncfi  may  by  an  affiftant  or  juftice  of  the  peace,  on 
convitiion  be  committed  to  the  common  goal,  to  remain  at  his  ov.  n 
•oft,  till  he  will  give  evidence. 

Fiy  force  of  this  ftatute,  every  grandjuror  has  the  power  of  nsk- 
ingcomplaint  or  prefejinnient,  of  every  crime  that  can  be  prcft  cur- 
ed by  the  ftiite,  to  a  llngle  miuiftcr  of  juftice,  or  if  in  feilion  to  itje 
court,  which  has  iinal  jurifdidion,  ard  upon  fuch  prefcntmer.t,  the 
oflVuder  C5icept  in  capital  cafes,  may  be  holdento  trhil.  The  ulual 
practice  hov/ever,  is  for  grandjuiurs  to  e.^hibiv  their  prefeutmcnis  ta 

*(iillar.li 
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afljftants  or  jufticcs  of  the  peace,  aiul  if  rhey  have  not  cognjz^ncfe 
of  th.e  cnme,  they  mud  recognize  the  offenders  to  the  court  that 
has  jurifdiftion.  This  mode  is  found  to  be  exceedingly  conveni- 
ent, becaufe  the  high  courts  not  being  conftantly  in  fefiion,  liiere 
would  be  a  great  part  of  time  in  which  no  complaints  could  be  ex- 
hibited :  while  fmgle  miniftcrs  ofjullice  can  receive  complaints 
at  all  times  :  by  adopting  this  plan,  therefore  we  anfwer  this  im- 
portant purpofe.  We  have  in  every  town,  a  number  of  public  in- 
forming officers,  whofe  fpeclal  duty  it  \§,  lo  make  conllant  enquiry 
after,  and  due  prefentment  exhibit  of  every  crime  that  is  commit- 
ted  :  and  alfo,  courts  who  can  always  try,  and  punilh  ollcnders, 
©r  fecure  them  for  trial  before  the   proper  courts. 

This  practice  of  holding  an  offender  to  trial  on  the  complaint  of 
a  ftngle  grandjuror,  is  unknown  to  the  Englifh  law.  In  thatcoufl- 
rry,  allcrhnes  of  whatever  degree,  muft  be  profecuted  by  the  in- 
formation of  the  attorney  general  or  by  an  indiftcmcnt  found  by  a 
grandjury  ;  which  evei-y  court,  having  criminal  jurifdiclion,  always 
i'ummons  to  attend  them,  and  it  is  only  wliile  thus  attending  the 
court,  they  have  aright  to  find  indiftmentsfor  offences. 

By  ftatutes,  conftables  and  tythingmen,  are  made  informing  offi- 
cers with  refpect  to  breaches  of  the  Sabbath,  and  coiiftables  are  in 
fome  other  cafes,   as  mentioned  in  the  ftatutes. 

II.  Informations  may  be  exhibited  by  the  attornies  for  the  ftate 
in  the  feveral  counties,  who  are  officers  appointed  by  the  courts 
of  common  pleas  in  each  county,  to  profecute,  manage,  and  plead 
in  the  county  where  appointed,  in  all  ^natters  proper  for  and  in  be- 
h.alf  of  the  ftr.te,  Tiiere  is  no  exprefs  ftatute  authorifmg  tliis 
ciilctr  to  make  information  for  crimes  :  but  this  is  fully  im- 
plied in  the  defcription  of  their  duty,  for  the  word  profecute  mniT: 
tarry  the  idea,  that  for  fuch  purpofe,  they  may  give  informatioi.. 
And  fuch  Ins  been  the  praftical  conftruftion  of  the  law,  and  it  is  now 
univerfuiiy  ronildered  as  a  part  of  the  office  of  attornies  fo*-  the 
ftate,  in  ti;e  rtfi.eiStive  counties  for  which  ih'ey  are  appointed,  to 
make  information  of  all  crime  s  to  proper  courts,  on  which  hnai 
trial  uuyibf  ha.d,  excepting  in   capitui  cafes.     1  hey  arc  not  bomid 
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by  oath,  to  make  information,  nor  is  it  confidercd  to  be  abfolutely 
a  part  of  their  duty,  but  a  matter  of  clifcretion.  It  is  not  cominon 
for  them  to  prefent  informations  to  fmgle  minifters  of  juftice,  tho  it; 
5s  undoubtedly  in  their  power.  They  commonly  exhibit  their  in- 
formations to  the  fuperior  and  county  courts,  for  offences  within 
their  jurifdidion,  and  not  capital,  upon  which  the  perfon  complain- 
ed of,  may  be  arrefted  by  order  of  the  court  :  and  alfo,  when  of- 
fenders have  been  bound  over  to  court,  or  committed  for  want  of 
bail,  by  an  afliibnt  or  juftice  of  the  peace,  upon  the  complaint  of  a 
fmgle  grandjaror,  they  may  exhibit  new  informations  againft  them 
in  their  own  name,  or  may  proceed  upon  the  complaint  tranfmittecl 
to  the  court  by  the  authority  binding  them  over,  according  to 
their  difcretion. 

III.  Informations  qui  tam,  as  they  are  commonly  called,  bein^ 
in  the  name  of  fome  private  perlbns  and  the  ftate,  may  be  exhibited 
for  all  offences  where  the  ftatute  creating  and  defining  them,  not 
only  inflicts  a  public  punifliment,  but  gives  to  tlie  party  injured, 
or  fome  common  informer,  fome  forfeiture  or  damages,  or  a  part  of 
fome  fine  or  penalty.  In  all  informations  of  this  kind,  it  is  iiecef- 
fary  that  the  informer  bring  his  complaint  in  the  name  of  the  ftale 
as  well  as  in  his  own  name,  and  conclude  to  his  damage,  as  in  a 
private  aftion.  In  every  other  refpeft,the  form  of  the  informatiou 
as  to  the  fafts  charged,  muft  be  the  fiime  as  in  criminal  profecu- 
tions,  which  will  be  fully  confidered  in  this  cliapter.  But  as  this 
fpecies  of  information  is  confidered  to  be  merely  a  civil  procefs^ 
under  the  controu!  of  the  party,  I  have  fully  explained  it,  wlieii 
treating  of  private  actions,  and  niufl:  refer  to  that  part  of  our  en- 
quires for  further  illuflration.  I  clofe  my  remarks  on  this  head, 
by  obferving,  that  where  a  ftatute  conftitutes  an  oifence  witliout 
inflifting  any  particular  punifhment,  courts  will  have  a  diicretion- 
ary  power  in  rcfpecT;  of  the  punifhment  :  where  no  particular  mode 
of  profecution  is  pointed  out,  it  muft  be  by  the  common  inform- 
ing officers  :  where  the  ftatute  points  out  a  puniflunent  on  the 
part  of  the  public,  and  fome  feparate  or  dillinft  damsge  or  forfei- 
ture to  the  party  injured,  then  fjch  party  may  bring  a  profecution 
in  his  own  name,  and  that  of  the  ftate,  to  recover  the  damncTts  or 
penalty  to  which  he  is  entitled,  and  to  f.ibjeft  the  orrender  to  the 
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publie  punifliment,  if  luch  party  does  not  profecutc,  o!  if  an  inform- 
ing officer  thinks  proper,  he  may  in  behalf  of  tiie  Rate,  make  pre- 
fentment  of  the  offence,  on  which  the  offender  will  only  be  fub- 
jefted  to  the  public  punifliment.  But  where  the  ftatute  gives 
part  of  fome  precife  fum,  to  be  forfeited  to  the  parry  injured, 
or  fome  common  informer,  and  the  reft  to  the  ftate,  or  fonie  pub- 
lic treafury,  then  the  profecution  can  only  be  made  in  the  jiame 
of  fuch  party  or  common  informer,  and  cannot  be  made  in  the 
name  of  the  public,  becaufe  there  will  then  be  no  perfon  by  the 
defcription  of  the  ftatute,  who  can  take  a  part  of  the  penalty  or 
forfeiture. 

IV.     An  indiftment  is  a  written  accufation,  of  one  or  more  per- 
ftns,  of  a  crime   preferred  to,  and  prefented  on  oath,  by  a  grand- 
jory.     This  mode  of  profecution,   might  be  pradlifed  for  every 
fpecies  of  crimes,  if  the  courts  thought  proper  :  for  it  is  provided 
by  ftatute,  that  the  fuperior  and  county  courts  fliall  have  power  to 
order  a  grandjury   of  eighteen,   ofthofe   chofen  by  the  r^fpedllve 
towns  in  the  county,  or  other  fufficient  freeTioldcrs  of  the  county* 
•where  the  c©urt  is  fitting,  to  be  fummoued,  empannelled,  and  fworn 
to  enquire,  and  prefent  fuch  crimes  and  offences,  as  fliall  be  cogni- 
zable by  the   courts  rcfpeftively,  where  there  fhall  be  occafion. 
This  aA  fully  authorifes  the  county  and  fuperior  courts  to  proceed 
by  way  af  indiftment  for  every  crime,  but  then  it  further  provides 
that   no   perfon  fliall  be  held  to  trial,  or  put   to    plead  to  anv 
complaint,  indictment  or  accufation,  for  a  capital  offence  punilha- 
ble  with  death,  unlefs  a  bill  of  indidment  be  found  againft  fijch  per- 
fon, for  fuch  crime,  by  a  grandjury  legally  empannelled  and  fworn  : 
iind    that   no  bill    of  indiftment,   fliall   be    prefented    by     any. 
grandjury  fo  empannelled,  unlefs  twelve  at  Icaft  of   the    jurors 
agree  to  it.     The  operation  of  this  ftatute  is  to  make  indiftments 
by  a  grandjury   neceflary  ovily   in   capital    cafes,  and   tho  it  has 
given  courts  the  power  to  fummon  graixljuries  in   all  cafes   not 
capital  ;  yet  as  another  mode  by  fingle  grandjurors,  has  alfo  been 
authorifed,  courts,  to  favc  the  expcnfe  and  trouble  of  grandjuries 
have  permitted  all   offences  not  capital,  to  be  profecuted  by  the 
prefcntraentoffuigle  grandjwrorsj  and  the  information  of  theattor- 
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nies  for  the  ftare,  and  call  in  grandjuries  only  In  capllal  cafes.  When 
therefore  a  perfon  is  confined  in  goal,   for  fome  olFence  ofa  capi- 
tal nature  having  been  committed,  as  is  generally  the  cafe,  by  fome 
aflif^ant  or  juftice  of  the  peace,  upon  the  complaint  ofa  grandjurorj 
the  attorney  for  the  ftate  in  the  county,  gives  notice  to  the  court, 
who  order  their  clerk  to  iflue  a  vrarrant  to   the  (herilF,  direftiag 
him  to  fummon   eighteen  grandjiirors,    being  freeholders,  to   ap- 
pear before  the  court — The  grandjury   being  fummoned  and  ap- 
pearing, they  are  empannelle.d  and  fworn.     The  chief  jufticc  thea 
delivers  them  acharge  to  enquire  after  fuch  breaches  of  law  within 
the  county,  as  are  proper  for  them.     He  dates  tothem  the  general 
principles  of  criminal  law,  and  direds  them  how  to  proceed  in  their 
enquiries.     The  grandjury  repair  to  Ibme  proper  and  convenient 
place,  and  the  attorney  for  the  Itate,  lays  before  them  fuch  indid- 
ments  as  he  thinks  proper,  againft  fuch  offenders  as  are   adualJy 
in  goal,  for  it  has  not  been  ufual  to  indid  perfons  not  arreflcd,  tho 
it  might  be  done.     The  party  accufcd  is  brought  before  the  grand- 
jury, with  all  the  witnelles,  in  behalf  of  the  ftate.      The  attorney 
for  the  ftate,  does  not  attend  the  examination,  nor  is  the  prifoner 
allowed   any  council   at  fuch  time.     The  grandjury  make  enquiry 
only  of  the  witneftes  adduced  againft  the  prifoner,  and  none  arc 
ever  admitted  in  his  favour.     This  pradice  is  grounded  on  the 
principle,  that  an  indictment  is  only  an  accufation,  tlie    truth    of 
which  is  to  be  afterwards  tried  and  determined.     The  grandjury 
are  to  enquire  only  whether  there  be  fufficient  probalile  caufe  of 
guilt,  to  hold  the  perfon  to  trial  ;  and  not  to  decide  whether  he  is  ac- 
tually guilty.     They  may  therefore  be  juft'fied  in  finding  a  bill  of 
inclictment  againft  a  perfon,  upon  fuch  evidence  as  in   their  opini- 
on would  not  be   fufficient  to  convict  him  on  a  final  trial.    They 
ought  not  however  to  find  indictments  upon  A'emote  probabilities 
and  flight  prefiunptions,  but  probable  evidence  that  the  prifoner  i« 
guilty  of  the  crime  laid  to  his  charge,  will  juftify  them  in  finding 
an  indidlment,  for  the  purpofe  of  fubjeding  him  to  a  fair,  regular, 
and  legal  trial  for  the  offence  :  for  the  grandjury   do  not  decide 
whether  the  prifoner  Is  g^iilty,  bat  only  whether  he  ought  to  be 
IXicd. 

After 
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After  they  have  compleated  the  enquiry,  it  is  neceflary  that 
twelve  muft  be  agreed  in  finding  the  indidment.  If  they  find  it  true, 
they  indorfc  on  the  back  of  it,  a  tr::c  bill :  if  they  find  ic  untrue, 
then  they  indorfe,  not  a  true  hill  :  they  cannot  find  part  and  reje(fl: 
part :  they  cannot  find  tlie  prifoner  guilty  of  a  different  crime  from 
that  laid  in  the  indiftment,  and  indoife  fiich  finding  thereon  :  but 
unqueftionably,  if  «n  enquiry,  it  fliould  be  found,  that  the  fads  are 
not  properly  dated  in  tlic  indidment  laid  before  them  by  the  at- 
torney, or  that  the  perfon  ought  to  be  indided  for  a  different  of- 
fence,, fuch  alterations  may  be  made  as  are  neceflary  to  comport 
with  the  trutli.  After  the  grandjury  have  agreed,  they  return  into 
court  and  deliver  up  the  indictment,  if  the  finding  be,  not  a  true 
bill,  the  prifoner  is  difmiflcd  ;  if  the  finding  be,  a  true  bill,  then  he 
{lands  indided,  and  is  holden  for  trial. 

Having  enumerated  the  feveral  modes  of  profecution,  I  proceed 
to  conlider  the  form  of  the  complaint,  information,  and  indict- 
ment. As  the  fame  general  principles  apply  fubftaniially  to  the 
manner  in  which  the  offence  muft  be  laid  in  fucli  fpecies  of  profecu- 
tion,  I  thought  beO:  to  confider  them  all  together  :  remarking 
that  the  fame  general  rules  are  applicable  to  each  mode,  and  that 
the  form  only  is  to  be  varied,  according  to  the  names  and  charad- 
ers  of  the  officers  and  perfuns  who  prol'icute. 

Complaint,  inforniatior.,  or    indidment,    (which  I  fliall   ufc  in- 

difcriminately  in  the  refidue  of  this  chapter,)  muft  contain  fufiicient 

matter  ftated   with  precifion  and  certaiilly.       They  muft  fct  forth 

the  chriftian  name,  the  fir-nanie,  the  town,  and  the  county*  where 

the  offender  belongs,  if  he  lives  in  this  ft.ite  ;  if  in  anotlierftate  or 

country,  he  may  be   defcribed  either  as    a  tranlient  pei  fon,  or  his 

place  of  abode  may  be  mentioned.     This  is  required  to  identify  the 

perfun  of  the  otfender.     Every  indidment  mull  Ihcw  the  day,  the 

month  and  the  vear.  in  which  the  cwme   was  committed  :  but  on 

Trial,  it  i?  not   necefiary  to  prove  the  crime  to  have  been  commuted 

dt  the  time  ftatfd,  nor  is  it  abfolutely   necellary  to  prove  the  precife 

time.     It  is  fufiicient  to  prove  thecommilhou  of  the  crime,  to  have 

been  previoufly  to  the  indidment,  and  wiihin  fuch  time  that  the 

profecution  is  not  barred  by  any  ftatuie  of  limitation. 

Every 
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Eyery  offence  miifl:  be  tried  in  the  county  where  it  is  committedv 
It  is  therefore  neceflary  that  it  be  charged  to  be  done  in  fome  town 
within  the  countv  where  the  trial  is  had  :  but  in  refpeft  of 
proof,  it  is  fufficient  to  fliew  that  the  fatft  was  done  within  the 
county,  tho  it  be  not  proved  to  be  done  in  the  town  where  laid. 
Where  crimes  are  begim  in  one  county,  and  compleated  in  anotl^.er, 
the  criminal  may  be  tried  in  either  county.  Thus  if  a  man  woand.i 
another  in  one  county,  and  he  dies  in  a  different,  the  murderer  may 
be  tried  in  either  county.  If  a  man  fteal  a  horfe  or  any  goods  in 
one  county,  and  carry  them  through  other  counties,  he  is  conftant- 
ly  "uilty  of  the  crime  whfrever  he  pafles,  and  may  be  trieJ 
in  any  county  through  whicli  lie  pafles.  So  where  a  man  fteals  in 
another  ftate,  and  brings  the  property  into  this,  he  is  confidered 
as  committing  the  crime  here,  and  may  be  puni(hed  accordingly. 

The  crime  muft  be  fet  forth  with  clcarnefs,  and  with  an  exaCt 
Jefcription  of  every  circumdance,  which  is  neccilkry  to  bring  it: 
within  the  law.  There  are  certain  technical  terms,  which  have 
been  appropriated  to  exprefs  the  precile  idea,  whicli  the  law  en- 
tertains of  the  offence,  and  which  can  be  fupplied  by  no  periphra- 
fis  or  circumlocution  whatever.  In  drawing  an  indictment,  we 
ought  to  confider  the  definition  of  the  common  law,  or  the  de- 
fcription  of  the  ftatute  law  of  the  oa'ence,  and  then  lay  the 
facts  in  fuch  a  manner,  as  will  conftitute  the  very  crime  defined 
anddefcribed  by  law.  In  treafjn  the  indictment  mud  alledge  thfe 
faft  to  have  been  done  traitoroully  and  againit  his  allegiance.  In 
indiclimcnts  for  murder,  it  is  neccd'ary  to  make  ufe  of  the  word 
**  murdered  "  and  aver  it  to  have  been  done  with  malice  afore- 
thought. The  maimer  of  the  murder  ought  to  be  defcrlbcd,  as 
whether  it  be  done  by  fome  wea])on,  or  poifoning.  ^Vhere  the 
death  is  caufed  by  for.ie  wound,  the  indiclment  ougiit  to  fhew  the 
part  of  the  body  in  which  the  wound  was  given,  the  length  and 
breadth  of  the  wound,  or  if  a  limb  be  cut  off,  it  ought  to  he 
named,  and  tiie  weajion  ought  to  be  defcribed.  If  the  perfon  be 
poUbned,  the  manner  ought  to  be  defcribed.  If  the  death  be  caufed 
by  a  pitfall,  defignedly    laid  and  contrived,  it  ongh.t  to  be  flatcd. 

h  mull  bs  exprefbly  averred,  that  tVie  decealed  received  the  hurt 

whicii 


382  OF  THE   SE\'ERAL  MOpES  ' 

which  is  laid  as  the  caufe  of  his  death,  and  that  he  died  of  the  hurt  [ 
fo  received.  In  nn  indictment  for  mayhem,  the  word  maiin,  mud  ' 
l>e  ufed.  Kor  a  rape,  felonidiifly  ravifiicd,  and  carnally  knew,  or  , 
had  carnal  knowledg.'i,  are  necellary  :  for  a  buraJarv,  the  words  t 
burglaricufly  in  the  night  feafon,  mLifl;  not  be  omitted,  and  for  a  ; 
theft,  the  words  felonioufly  took  and  carried  away,  are  ahrays  ia-  ■ 
trodiiced.  i 

Thefe  are  all  theinftancesin  which  the  law  has  made  it  neceflary  1 
to  life  certain  words,  that  can  be  fupnlicd  bv  no  other  form  of  1 
fpeech  :  and  for  every  other  crime  it  is  advifeable  to  make  ufe  of  ! 
the  exprefTions  the  law  has,  in  defcribing  them.  No  general  expref-  j 
fions  that  a  perfon  has  been  guilty  of  a  crime,  nor  any  general  ] 
dating  of  the  facls  will  be  fuflicieat  :  but  the  fpecial  manner  of  the  [ 
fate  ought  to  be  fct  forth,  fo  that  the  court  may  know  what  crime  j 
is  committed,  and  that  the  record  may  be  pleaded  in  bar  of  ano-  \ 
tlier  profecution,  for  the  fame  offence.  The  charge  nmft  be  laid  ' 
pofiiively,  and  nut  by  way  of  recital,  and  the  want  of  adiredV  al-  i 
legation  of  any  thing  material  in  ihedefci-iption  of  the  nature,  fub-  i 
fiance,  or  munner  of  the  crime,  canjiotbe  fupplied  by  any  intent-  , 
ment  or  imj.licatioil  whatever.  ) 

Tbo  the  law  requires  an  exprefs  allegation  of  the  fatft,  that  is  j 

clifrT^d  as   a  crime,  yet  in  the  cafe  of  a  common  barrator,  there  ; 

fotmJ.  to  be  an  exception.     He  may  be  charged  as  a  common  bar-  ' 
rator,  which  is  a  term  of  appropriate  fignification,  but  then  previ- 

oufiy  to  the  trial,  a  note  maft  he   given  of  tlie    matter    intended  i 

to  be    proved.     In  an  information   for  perjury,  it  is  necellary  to  ) 

ftatelhe  cafe  in  »vhich  the  perjm-y  was  committed,  the  words,  tefti-  1 

fied  v.'hkh  were  faife,  that  it  refpecled  a  point  material  in  the  cafe  ■ 

and  that  the  oath  was  legally  adminiftercd.     In  a  profecution  for  i 

a  refcue,  or  efcape,  the  information  muft  flaie  the  offence,  the  per-  i 

fnn  referred  was  guilty  of.     In  an  indidment   againft  an  acceflary,  i 

the  crime  of  the  principal  mud  be  ftated,  and   his  convid^ion,  and  ' 

that  the  perfon  was  acceflbry  before  or  after  the  fadt  as  the  cafe  I 

maybe,  and  the  aci  done  which  made  him  acceflbry.     If  one  mate-  ' 

rial  part  of  an  i;uliitu>->u  be  repiignant  to  another,  the   whole  ij  j 

bad.  i 


OF  PROSCCUTION.  3^3 

fn  every  mdktmentjtheie  ought  to  be  a  clefcnpdon  of  the  per- 
ffnis  referred  to  or  mentioned  in  it,  befides  tiie  ofFelider.  This 
certainly  ought  to  he  fuch  in  all  cafes,  as  to  prevent  another  pro- 
fecution  for  the  fame  offence.  Therefore  where  it  is  pollibie 
to  name  fuch  perfons,  it  ought  to  be  done  :  yet  where  from  the 
nature  of  the  crime  it  is  diflicult  to  know  them,  a  general  refer- 
ence without  naming  them,  will  be  good.  So  if  a  ftrangcr  ua- 
known  in  the  country,  be  found  ilain,  or  if  the  dead  body  of  a 
perfon  be  fo  disfigured  tiiat  it  cannot  be  known,  the  indiLlment 
againft  an  offender  for  killing  fome  perfon  unknown,  will  be  fuffici- 
cnt.  So  where  goods  are  ftolen,  and  the  owner  unknown,  the 
thief  may  be  profucutcd  for  ftealing  the  goods  of  fome  perfon  un- 
jknown  :  but  wherever  the  perfon  is  known,  he  ought  to  be  named. 
But  the  defcription  need  only  be  fuch  as  will  df  lipTOte  the  per- 
fon, and  the  fame  precilion  is  not  rea[aired,  as  in  cafe  of  the  cri- 
minal. 

It  is  not  nccefliiry,  that  in  an  indls^raent  for  murder,  it  fhoiild- 
be  alledged  that  the  perfon  killed  was  in  the  peace.,of  the  ftate,  tho 
•ommonly  practifed,  for  he  might  have  been  committing  a  breach 
of  the  peace.  The  indiv5tment  muft  defcribe  the  thing  wiJereiu 
the  offence  was  comniitted.  In  a  profecution  for  forgery,  the 
thing  forged,  ftiould  be  fully  defcribed,  and  it  will  not  be fufticienjt 
to  fay  generally,  that  the  oifender  forged  a  note,  a  leafe,  or  other 
■writing.  So  the  thing  ftolen  ought  to  be  defcribed,  and  the  ptrfon 
to  whom  it  belonged,  with  the  value  ;  which  is  ncceiiary  to  deter- 
mine the  punilhment  and  the  reftiuiLiou   to  be  n):-ide. 

In  all  cafes  where  a  crime  is  the  joint  aft  of  a  number  of  perfons, 
er  a  number  are  prefent  and  affifting,  fo  as  to  be  refponfiole  for 
the  crime,  tliey  may  be  indiited  and  tried  jointly  or  feverally  ; 
for  tho  in  cohfideration  of  law,  the  crime  of  one  cannot  be  the 
crime  of  another,  yet  when  feveral  join  in  the  comniiihon  of  a 
crime,  they  may  be  joined  in  the  trial  :  b'U  where  front  the  na- 
ture of  the  crime,  it  cannot  be  committed  joinilv,  or  wiiere  per- 
sons are  jwuied  in  the  indiftment,  where  it  appears  the  crime  was 
not  committed  jointly  it  is  iil,  where  feveral  are  joined  in  an  indi£t- 
Bieiit.  p'.ivt  may  be  convifted,  and  part  acquitted.     Vn'here  faitdrv 

perfons 
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perfons  are  prcfent,  and  aiding  the  commiflion  of  a  crime,  llio  they 
do  not  the  principal  fact,  }et  they  are  to  be  charged  as  having 
done  it,  for  :he  acc  of"  oiie  is  the  act   of  all. 

In  all  indiclinents  and  informations  for  offences,  that  amount  to 
an  aftual  dillnrbance  of  the  peace,  it  has  been  tlie  iifual  practice 
to  charge  the  facts  to  have  been  done  with  force  and  arms,  or  to 
ufe  words  of  the  fame  import  :  but  as  this  is  a  matter  of  form,  I 
prefiime  where  the  offence  is  otherwife  >vell  defcribed,  no  conrt 
would  judge  the  omiffion  to  be  fatal  ;  but  that  all  offences  fl»all  be 
charged  to  be  done  againft  the  peace,  tho  a  matter  of  form  has 
by  long  and  immemorial  ufuage  been  conlidered  material  and 
rieceflary. 

In  mdiclmentf^  and  informations  upon  public  ftatutcs,  it  is-not 
necefTaryto  recite  them  ;  but  if  it  be  attempted,  a  mifrecital  in  a 
material  part  will  vitiate  the  indictment.  In  profecutions  groun- 
ded upon  ftatutes,  it  is  neceflary  that  the  indidment  or  information 
conclude  againfl  the  form  of  the  llatute,  otherwife  it  will  not  be 
tonfidered  as  founded  upon  the  itatute.  Jfan  indictment  conclude 
contrary  to  the  form  of  the  ftatute,  and  there  be  no  ftatute  againfl: 
the  offence,  and  the  faft  charged  is  an  offence  at  common  law,  then 
the  words,  againO:  the  form  of  the  ftatute,  fiiall  be  rejected  as  fur- 
plufage,  and  the  indictment  be  holden  good  at  common  law.  Where 
a;ia<l:lisan  offence  at  common  law,  and  a  ftatute  prohibits  and  pun- 
ifhes  it  in  a  different  manner_,  it  will  not  take  away  the  right  of 
profecution  and  punilhment  at  common  law,  unlcfs  there  be  fonie 
woi-ds  in  the  ftatute,  which  exprelsly  or  imj^liedly  abrogate  the 
common  law — as  by  declaring  that  the  crime  fliall  be  puniflied  in 
no  other  manner,  than  tlie  one  prefcribcd  by  the    ftatute. 

In  trcntinp-  of  indict nifnts,  I  have  been  obliged  to  make  ufe  of 

the   word  felonious,  whicii   d^Mervcs   a  more  jvarticular  confidera- 

tion.      Felony,  according  to  the  Li)gii{li  law,  hgnifies  fome  crime, 

the  punifliment  of  which  is  a  forfeiiure  ofellate:  but  in  common 

coufideration,  is  acajiital  crime.     In  ti  is  ftate,  in  the  title  lo  two 

ftatutes,  the  word  "  felonies,"  isufcd  ;  the  act  for  puniihing  divers 

capital,  and  other  felonies,  and  the  ad  conftituiing  New-gate  pri- 

fon,  and  pnnifliing divers  felonies^    The  word  is  never  introduced 

into 
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into  the  body  t)f  aniy  flatiite,  and  is  applied  to  the  dcfa-ipucin  of 
eriutes  not  cawital,  add  for  which  there  is  no  forfeiture  of  eftate.  It; 
is  therefore  apparent  that  this  word  cannot  be  ofed  in  the  faniefenfe;, 
and  for  the  fame  crime.s  as  it  is  in  England  ;  nor  does  it  witli  pre- 
ci(ion  comprehend  any  clafs  or  defcription  of  crimes.  A  word  or 
iuch  uncertain  meaning  oiiglit  to  be  banlflied  from  a  code  of  laws  : 
for  nothing  produces  greater  confcfion  and  perplexity,  than  the 
ufe  of  terms  to  which  no  precife  and  clear  ideas  can  be  afKxed.  I 
have  therefore  avoided  the  ufe  of  it,  as  much  as  polhble,  and  it 
need  not  have  been  introduced  in  a  treatife  upon  our  laws,  had  no; 
our  courts  introduced  it  into  all  indictments  and  informaiious, 
■where  it  is  ufed  in  England.  The  word  felonioully  is  ufed  io  in- 
di6tments  for  all  capital  crimes,  anjcl  for  many  not  capital,  as  for 
theft :  but  as  felonious  in  an  inflictmeni,  can  mean  nothing  more 
than  criminal,  and  does  not  dcfignate  the  nature  or  clafs  of  the 
crime,  it  may  be  deemed  unnecellary  and  immaterial,  and  ought  to 
fee  exploded  by  our  eourts. 


CiiAPjF.R.     Twe:;tieth. 
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N  tills  (late,  we  knov./  of  no  proccfs,  but  a  warrant  iiliied  by  a 
ji'.ftice  of  the  peace,  or  an  aiiKt.int,  upon  profer  complaint  and  in- 
formation: or  by  order  of  the  fuperior  and  county  courts,  under 
the  fignature  of  their  clerks,  when  information  is  clwly  exhi]:)Ited 
to  them.  The  warrant  is  fnbfcribed  by  the  authority  iflhing  it,  an- 
nexed to  the  information,  and  commands  fome  proper  officer  to 
apprehend  t!ie  pei'fon  complained  of,  and  bring  hin-i  before  proper 
authority,  to  be  dealt  with  according  to  law.  If  the  warrant  be 
jflaed  upon  a  qui  tarn  profecurion,  the  complainant  mud  enter 
into  a  {iifficient  recoQ-uizance  for  due  profccution.  If  the  perfoa 
accufed  cannotbe  appreiiended  by  the  officer,  there  is  an  end  oUh^ 
profecutic^n  ;  for  we  have  no  prwccT-;  by  wliich  to  piuluo  him  to 
outlawry,  as  'yi  England,  and  by  whicli  he  incurs  ihe  forfeiture  of 
his  goods  and  chattels.  Neither  does  a  criminal  who  Hies  from 
jtfJce,    ill  mediately  on  the  commiUiou  of  a  criinc-^,  iorfcit  all  his 

D  (]  ^    ■  goods 
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goods  and  cii:itiic.s,  as  iis   Ingland.  'Kcichsr  his  pcrfon  or  eflate, 
can  be  airectcd   by  any  dccifion  of  a  court,  uniil  he   is  arrcllcd. 

An  arreft  is  fbe  apprehending  or  retraining  the  perfon  of  another, 
to  have  hiin  forthcoming  to  airfwer  for  fome  crime  :  and  for  every 
aft,  which  by  law  is  denominated  a  crime,  every  perfon  is  liable 
to  be  arrcftcd.  An  arret!  may  be  made  in  four  ways.  i.  By  War- 
rant. 2.  By  an  CHicer  without  Warrant.  5.  Ey  a  private  Fcrfui* 
vithoai  Warrint.     4.  By  an  Hue  and  Cry. 

I.  An  arrcfl  by  warrant,  is  made  by  a  flierifF,  conflable,  or 
fonie  perfon  fi)eciidly  aulhoriled,  by  virtue  of  a  warrant  illued  by 
an  a'lliftant,  jufticeof  the  peace,  or  the  clerks  of  courts,  who  are  the 
oiily  officers  under  whofe  hands  they  can  be  iHlied,  No  warrant 
can  be  ifliiedby  any  ofthofe  ofiicers,  unlefs  a  previous  complaint, 
or  information  has  been  exliibited,  by  fome  proper  informing  ofli- 
ccr,  or  feme  private  perfon  in  thofe  cafes  admiitcd  by  law,  except- 
ing in  the  inftanccs  of  profane  I'wearing.  dninkenheis,  and  fabbuth- 
breakin^,  in  which  cafes  they  areautborifed  by  the  liatute  law,  and 
by  the  common  law  where  pcrfons  commit  riotj,  or  break  the  peace- 
in  their  prefence.  By  tlve  Englilh  law,  jullices  of  the  peace  haue  pow- 
er to  illive  warrants  without  complaint,  to  urreft  perfons  accufed  or 
fiifpcfted  of  crimes  ;  this  is  neceflary  there,  becaufe  rhey  liave  no  in- 
forming officers  pollcffing  the  fame  power  as  our  grandjurors,  to 
make  prefentmcnt  at  all  times  ;  and  therefore,  if  juRices  of  the 
peace  had  not  this  authority,  all  criminals  would  have  the  bed  op- 
poitunities  to  make  tln-ir  efcape.  But  our  praftice  is  much  pre- 
ferable. It  feems  ini])roper  that  the  fime  perfon  fliould  a^t  in  the 
character  of  an  informing  officer,  and  of  a  judge,  and  that  he  ffiould 
have  the  power  whenever  he  ihov:g1it  proper,  to  ifliie  his  war- 
rant to  apprehend  any  perfon.  By  tendering  it  ncccflary,  that  he 
fiiould  have  a  previoos  coniplutnt,  from  lbn;e  informing  officer, 
before  he  grants  a  w;irratit,  there  is  a  conffant  check  to  rcftraia 
any  abufe  of  authority  :  and  as  the  informing  officer  can  only  prefent 
the  uiFcnce,  he  lurs  not  fufficicnt  power  to  tempt  him  to  abufe  it. 

The  power  of  officers,  %Vi!o  have  lavvfid  warrants  dirt£ced  to 
them,  I'.as  b<,en  in  a  frrcat  meafurc  delineated,  it  may  be  liere 
gcncially  c«maii.ed,   that  an   officer   isjullified  in  every  atft  liiat 

he 
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fiC  clocs  by  force  of  a  warrant  apparently  legal  ;  for  no  officer  is 
bound  to  know  the  nic-etics  and  luhtilties  of  the  law  :  But  where 
a  warr-iur  is  void  on  the  face  of  it,  or  it  :.p^)ear.s  t]iat  the  authority 
fio-nin^'  it,  has  no  iuriliiiction,  then  the  oHict-r  is  i'.ot  warranted 
to  execute  it.  Every  officer  lias  power  to  call  upon  sU  perfons 
to  affi^l  hirain  appreliending  acriininal.  In  all  cafes  vvhere  war- 
rants are  iflued  upon  commplaint  for  a  crime,  the  officer  has  power 
to  break  open  doors  if  necefiary,  for  the  purpofe  of  arrefting  the 
-criminal  :  but  he  is  bound  in  the  RvCi  plac-  to  fignify  the  caule  of 
liis  cominiv,  and  to  rcqueft  admittance,  and  if  that  is  refufcd  he  is 
judified  in  breaking  0i>en  doors. 

A  p-eneral  ws.rrant  to  apprehend  all  fifpecled  perfons,  without 
naminw  or  dcfcribing  any  particular  perfun  is  illegal  and  void^,  for 
the  unccrtainry  of  it  :  tor  every  warrant  unipt  to  name  the  perfou 
to  be  apprehended,  and  not  to  have  any  difcretionary  or  general 
power  of  arrefting  perfons  not  named,  to  the  officer.  Search  war- 
rants are  frequently  granted  by  afilllants  •ndju'ticcs  of  the  jviice, 
wliere  a  perfon  makes  complaint  of  the  lofs  of  goods,  that  he  fwf- 
pectsfome  praticular  perfon  has  ftolenthcm,  and  chat  th«y  are  con- 
cealed in  a  certain  place.  Upon  this,  fuch  auriiority  may  grant  a 
warrant,  to  break  open  if  need  be,  ar.d  fearch  allfufpecled  j)laces 
-and  houfes,  but  which  mull  be  naiued  and  delcribed  :  and  to  appre- 
hend £ich  fuf])efted  perl'uns,  as  are  named  and  defcrib'ed,  ifti^.e  goods 
are  found  vvith  them  ;  but  a  general  warrant  to  fcarcli  all  fufpeCt- 
■cd  places  and  houfes^  and  to  apprehend  all  fufpei::ted  perfons,  with- 
out any  partk-jlar  dtfcripiiou,  isillegd  and  void,  uud  every  uit 
doni:  by  an  olficcr  by  force  of  ic,  is  i  treipais. 

::.     Arrefts   by  olTiccrs    without  warrant,  may  in  certain  cafss 

be  juftified  by  {iatute.     '  AlMants  and  jultices  of  the  peace,  having 

plain  view  an<l  perfonal  knowledge,  tliat  a  perfon  is  unueceflarly 

travelling  on  the  Sabbat!),  may  with  or  without  a  written  warrant 

caufe   him  to  be  apj'rehcnded  and  brought  before  him,  and    held 

for  trial.     So  may  a  fneriT,  conftable^grandjuror,  and  tvthingmaii, 

without  warrant  appreliend  fucli  traveller",  and  carry  him  before 

the  next    aiiidant  or  jullice  of  the    peace  :   ai:!d  all    perfons  coni- 

snauded  are  obliged  to  aliiih     k  V/htn  rioters,  iu  the  caD  or  riot^ 

reijjfe 
i  Statutes,         k  I-.iid. 
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refufe  to  depart,  it  is  in  the  jiowcr  of  any  affidaiit,  juftice  of  the 
peace,  flierilF,  feleclman  or  conftable,  to  caiife  fivch  rioters  to  be  ap- 
prehended and  to  command  ncceflary  afliRaiicc  for  that  purpofe, 
and  to  hold  tnem,  (or  where  it  is  nccei'ary)  to  carry  ihcin  before 
an  afTillant  or  jiillice  of  the  peace,  who  may  bind  th.cm  to  keep 
the  peace,  or  may  commit  them,  or  recognize  them  for  trial,  to  fome 
proper  court,  or  if  they  have  jiirifdictiou,  pimilh  them  as  the  na- 
ture of  the  ccile  may  require. 

1  By  the  common  law,  a  juftice  of  the  j>e ace  may  apprehend  by 
hiinfelf,  or  caufe  to  be  apprehended  by  word  only,  any  perfon  com- 
mlttinj^a  felony,  or  breach  of  the  peace  in  his  prefence.  So  may 
a  flieriif  and  conftable,  and  carry  th,e  ofFcnder  before  a  juftice  of  the 
peace.  In  cafes  of  capital  and  high  crimes,  or  dangerous  wound, 
they  may  on  probable  fufpicion,  arreft  the  criminal,  and  if  necef- 
farv,  break  open  doors,  er  even  kill  him,  if  he  cannot  otherwife 
be  taken  :  rnd  if  he  or  his  aiTillants,  be  killed,  in  attempting  fuch 
arreft,  it  is  murder  in  all  concerned  in  tlie  oppofition. 

3,  m  Arreftsbv  private  pcrfons',  are  to  be  made  when  they  are 
prefent  at  the  conimiffion  of  any  capital  crime,  or  any  high  crime, 
luch  as  robbery,  burglary,  manflaughter,  horfe  ftealing,  and  the 
like.  Th'^'y  may  juftify  breaking  open  doors,  in  the  purfnit  of 
f.ich  criminal,  and  if  they  kill  him,  provided  he  cannot  be  otherwife 
Taken,  it  is  juftifiable,  and  if  he  kills  them,  it  is  murder.  If  a  pri- 
vate perfon  is  prefent  at  the  commiuion  of  flich  crimes,  and  the  of- 
fender cfcapes  through  his  negligence,  he  is  liable  to  be  ptiniflied 
by  fme  and  imprifonment.  Upon  probab.le  fiifpiciou,  a  private 
perfon  may  arreft  a  crhninal,  but  cannot  juftify  breaking  open  doors 
to  doit,  and  if  either  party  kill  the  other.  It  is  manftaughter, 
and  not  murder  :  becnufe  there  is  no  malicious  dengn  to  kill.  In 
the  cafe  of  advertifcinents  offering  rewards  to  apprehend  perfons, 
who  have  been  guilty  of  rolibery,  burglary ,  theft,  or  any  high  crimes, 
there  is  no  authority  in  ihe  advertiferaent  to  juftify  a  private  per- 
fon to  apprehend  fucli  criininrd  :  but  he  muft  do  it  Iblely  by  force 
of  the  right  to  apprehend  upon  probable  ftilpicion. 

A^.  „  Hue  and  Cry,  is  the  proctfs  of  purfuing  ofFcnders^  for  ca- 
pital and  high  crimes,  by  raifing  all  the  people  in  the  neighbour- 
hood 
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3ir.ocl,  tint!  followinp;  on  foot  and  by  horfe,  as  occafion  Hiall  require. 
This  is  ajiiolrexL-elleni  procefs  to  purfe  offenders,  and  prevent  their 
efcape.  The  coiiflables  of  the  fevcral  towns,  are  directed  to  raife 
hue  pud  cries,  and  their  rcfnfa!,  fubjects  them  to  the  penalty  of 
forty  {hillings,  to  the  iife  of  the  town,  and  all  private  perfons  who 
refiife  to  afTift,  incur  the  fame  penaltv.  Hue  and  cry,  may  be  raif- 
ed  by  order  of  an  affiflant,  or  juflice  of  the  peace,  upon  receiving 
Iniormation,  that  fome  crime  has  been  committed,  and  that  this  13 
t'.cceftary  to  apprehend  the  criminal.  In  like  manner,  all  private 
perfons  may  apply  to  proper  authority  for  this  pnrpofe,  who  may 
ii'lue  warrants,  and  the  conflables  arc  bound  to  nuifue  them.  In 
the  firlt  caf?,  fuch  warrants  arc  to  be  puriucd  at  the  expenfe  of 
the  liate,  and  in  the  latter,  at  the  expenfe  of  the  party  praying 
them  out.  All  conftables  arc  antliorifed  to  put  forth  parlliits,  or 
hue  and  cries,  after  murderers,  peace  breakers,  thieves,  robbers, 
burglarians,  and  other  capital  offenders^  %viiere  no  m^giftrate  or 
juftice  of  the  pe.acc  i=;  near  at  band. 
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VV  HEN  a  criminal  is  arrcded,  and  brought  before  an  aflidant 
crjuilice  of  the  peace,  if  the  crime  with  which  lie  is  charged,  be 
-cognizable  by  them,  they  proceed  to  trial  and  judgment:  and  for 
that  purpof-  ni'-iy  hold  the  prifuner  in  cuilody,  and  adjourn  from 
time  to  time,  as  the  nature  of  the  cafe  may  require,  and  may  taks 
bail,  or  commit  him,  as  may  be  neceflary.  If  the  perfoH  be  cnn- 
v;(fted,  he  may  appeal  to  the  next  county  court,  upon  procuring 
proper  furety,  tiiat  he  will  profeciite  his  appeal  aird  abide  fmal 
judgment.  The  right  of  appeal  however,  is  token  away  in  the 
cafes  of  drunkennefs,  profane  fweariog.  and  fabbith  breaking,  and 
Tor  offences  aguinft  the  laws  for  retraining  uniiccnfed  houfes,  and 
felling  lottery  tickets,  granted  by  another  (late.  Butif  the  crimes 
be  not  determinable  by  fingk  minifters  of  juitice,  then  it  is  their 
duty  to  proceed  to  an  enquiry  and  examination  of  the  fafts  charg- 
ed againfl  the  pcrfcjn  apprehended^  and  i\   011  enquiry,   it    ftiali  be 

found 
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found  tl:at  there  is  orobable  caufe  to  fufpeft,  tiiat  heisgnillyof 
the  crime  laid  to  his  charge,  fiicii  court  fliall  recof,nize  withfuffici- 
em  kuety  fuch  perfon,  il  the  oifence  be  bailable,  to  appear  before 
the  next  toort,  tnat  has  jurifdiL'tion  of  ihe  oifeiue,  and  for  want 
of  fufficicnt  1  ail,  to  commit  him  to  goal  for  the  purpofe  afore- 
f-iid  Cut  if  the  oHFence  be  of  fuch  a  nature,  as  not  to  be  bailvible 
b}  law,  then  futh  oifender  nmn:  be  cf)mtHitted  to  goal,  to  remain 
there  till  the  Rffion  of  the  court  that  has  power  to  try  liim. 

Tn  the  cn(]uiry  to  be  made  by  fingle  minifti.  rs  of  juftice,  ref- 
pedlirg crimes,  of  which  they  have  not  ultimate  jurifdiction,  they 
hcive  no  power  to  examine  the  perf'n  accufed,  rcfpedinir  the  fads 
char|;ed  againft  him,  (tho jufticcs  of  the  peace  liavefomttimes  done 
it  throiigh  ignorance,)  for  we  have  not  by  ftatute  introduced  the 
practice  of  contravening  the  general  maxim  of  the  common  law, 
that  no  one  is  bound  to  betray  himfelf,  and  for  that  purpofe,  fub- 
jetlcd  the  perfon  accufed  to  a  perfonal  examination,  by  which 
he  may  be  entangled  «nd  perliaps  convicted,  i^uch  examination 
h  aiithorilcd  in  r.ngland  by  flatiite.  But  h.ere  the  only  enquiry 
which  hithniiglc  nnnifter  of  juftice  c?n  n^ake,  mufl  be  of  the  pro- 
per and  legal  vvimelles,  and  the  accufed  has  an  opportunity  of  ob- 
viating their  teClimony,  by  adducing  witnefles  on  his  part  :  and 
then  uponrjch  hearing,  the  authority  has  only  power  to  decide 
whether  there  be  that  degree  of  proof,  that  probable  fufpicion  and 
prefumption  of  the  guilt  of  the  offender,  that  he  ought  to  be  fib- 
jeftcd  to  a  trial  before  a  court,  having  competent  and  conclufue 
jiirifdicrion.  They  ought  in  fuch  cafes,' to  be  equally  cautious  not 
to  exercife  their  power  of  deciding  on  the  pvofecution,  as  tho  they 
Irad  full  and  final  cognizance  :  and  not  to  recognize  perfons  to 
higher  courts,  upon  fliglit  prefumptions  and  remote  prol>abilities  of 
guilt.  Single  ininifters  of  juftice,  may  in  fome  meafure  be  com- 
pared to  grandjnries  at  common  law,  in  handing  forward  profecu- 
tions.  Single  grandjurors  muft  reft  for  their  knowledge  upon  par- 
tial information,  as  they  hold  no  regular  enquiry.  When  a  perfon  is 
apprciiendcd  in  confeqistnce  of  a  complaint  made  in  this  manner, 
it  is  rcafonablc  that  fur;ie  enquiry  fliould  be  made,  before  lie 
Ibouid  be  holdeii  to  bail,  or  committed  to  goal,  for  the  purpofe  of 

being 
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being  fubjected  to  final  trial.  As  this  enquiry  is  made  by  afliftants 
and  jiiftices  of  the  peace,  for  this  parpofe,  it  is  proper  that  they 
fJiould  aclof.t  tiie  iame  principles  or  judging,  when  they  recognize  a 
perum  to  a])pr.ur  before  a  court  of  competent  jtirifUittion,  us 
grandjurors  when  they  find  bills   of  indictment. 

When  a  warrant  is  ifiiicd  by  the  clerk  of  a  court,  bv  order  of  the 
court,  upon  the  information  of  the  attorney  for  the  ftate,  ov  preftTit- 
mcnt  of  fume  grandjuror,  exhibited  to  ti)em  in  feffion,  anJ.  the  oh'ea- 
dsr  is  brought  before  the  couit,  he  has  the  fame  privilege  of  bail,  as 
in  oilitr  culls. 

In  jrefjWt  of  bail,  our  law  determines  that  no  man's  perfon  (ball 
be  rtftvained,  or  imprifoned  by  any  authority  wliatevtr,  before  the 
law  has  fentenced  hin\  thereto,  if  iie  can  or  will  give  fi.i!l;^i<.nt  fe- 
curhy,  bail,  or  niainprife,  for  his  appearance  and  good  behaviour 
in  the  mean  time_,  unlefs  it  be  for  capital  crimes,  contempts  ia 
open  court,  or  in  fiich  cafes  where  Cone  exprefs  law  allows  or  or- 
ders it.  The  confequence  of  this  law  is,  that  all  oiFeuces  are  bail- 
able, which  are  not  capital.  By  exprefs  ft.tLute,  the  coart  having 
final  juri{di(ition,  may  bail  in  cafts  of  treafon.  This  law  does  i;ul 
extc-nd  to  cafes  where  imprifonmeni  is  inflicled,  as  a  pnnifiinieiit  oa 
the  conviclion  of  a  crime.  Courts  ought  not  to  require  exccllive 
and  unrtalbnable  b.iil,  but  to  proportion  it  according  to  the  nature 
and  aggravation  of  the  offence.  When  a  perfon  fails  to  app-.ar 
before  court,  or  abide  final  juilgmsnt  according  to  the  it  nor  of 
Ins  recognizance,  it  is  forfeited,  and  on  a  fuit  commenced  diereon, 
t!je  courts  have  a  difcretionary  power  to  chancer  the  bond  to  fuch 
iiim  us  they  judge  reafonable,  according  to  the  circumllances  of  the 
taiC. 


Chapter     Tv/ekty-Ssccnd. 
Or   ARRAIGNMENT. 


^  Arraignment  is  the  calling  the  prifoner  to  the  bar  of  the 
court,  to  anfwer  the  m^-tter  charged  in  the  indictment  or  informa- 
lion.     A-.vraiganient  is   unt  nect'llary  in   all  criminal  profecutions. 
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w'here  tlie  puniflimciit  is  fnch  that  it  cannot  be  inHiaed  unlels  the 
prilonerbe  prefent,  as  id  all  capital  cafds,  or  where  curpoi'al  puu- 
iflnncnt  unift  be  inflicled,  the  prifoncr  nnifl:  appear  at  the  bar  of  the 
court,  and  plt-aj  and  be  arraigned  in  pcrfon  :  but  where  the  crime 
admits  of  no  corporal  punifhiiicnt,  and  nothing  but  a  fine  or  pe- 
cuniary forfeiture  is  incurred,  then  he  may  appear  and  plead  by  at- 
torney. 

A  perfon  indiftcd  or  informed  aguinlt,  being  in  cuflody  oFtlte 
court,  or  being  killed  and  appearing  for  trial,  upon  motion  of  the 
attorney  for  the  ftate,  or  witliout,  if  tliey  ihink  proper,  thi;  con.  t 
direct  the  flicrilfto  fet  him  afc  the  hrar.  The  Iherilt  then  jmis  the 
pi  ifoner  at  the  bar  of  the  court,  and  by  the  humanity  of  our  practice' 
without  fliackles  or  irons.  The  ciiiefjuftice  then,  before  the  pri- 
fbiier  iscalledupon  to  plead,  aflts  tlic  prifoncr  if  iie  dclircs  coimfel, 
which  if  requeued,  i?.  always  granted,  as  a  mitrer  of  courfe.  (":i\ 
his  naming  counfel,  the  court  will  appoint  or  aifign  them.  If  from 
anycaufe,  the  prifoncr  decline  to  rrquefr  or  name  connfel,  and  a 
trial  is  had,  efpccially  in  liie  cafe  of  minors,  tlic  court  will  alliirn 
proper  counfel.  Vv'hen  counfcl  are  afligned,  tlie  court  will  enquire 
of  them,  whether  they  have  advifed  with  the  prifoncr,  fo  that  he 
is  ready  to  plead,  and  if  not,  will  allow  them  proper  time  for 
that  purpofe.  But  it  is  ufually  the  cafe  that  the  prifoner  has  pre- 
vioufly  employed  and  confulted  counfel,  and  of  courfe  is  prepared 
to  plead. 

The  prifoncr  is  called  upon  by  the  clerk  of  the  court  by  name, 
to  hold  up  his  hand  :  but  this  is  not  abfolutely  neccflary,  for 
arwy  act  by  which  he  ackn-owl?dges  himfclf  to  be  the  perfon,  v/ill 
be  funicient,  but  if  h'^  ihoukl  bv  any  a^iir,  wilfully  refufe  to  ac- 
knowledge himfelf  to  be  tlie  perh.-oi,  the  court  ni.iy  proceed  on 
the  arraignment.  The  clerk  uf  the  court  reads  to  him  the  indict- 
ment or  information,  and  ilicn  addrcHes  hint  in  thefe  words.  *'  ?> 
thhindicltnentf  or  :nfnrvuitio>iy  -tvhut  is  yom-  l^lca,  guilty,  or  not gu'dl)' 
On  t'.iis,  the  prifoner  if  lic  wiihfS  to  have  a  fair  trial,  may  plead 
leveral  pleas,  whicii  will  be  confidertd  in  tbe  next  cliapier  ;  or  he 
may  confefs  the  truth  of  the  whole  indi'^merit  or  iiifiirmation  by 
plcaJin^guilty,  which  (lives  a  trial_,  ami  the  court  haw.*  nolhingtu 

do 
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do  but  to  "rcnaer  judgment  accordmg  to  law,  or  he  may  ftand 
mute    and   re'ufe   to  plead,     o  A  prifoncr  is  faid    to  ftand   mute, 
when  beino-  arraigned,  he  refufes  to  make  any   anlwer,  or   mikcs 
anfwers  foreign  ta  the  purpofe,  and  not   allowabie,   and  will  not 
Enfwer   otherwiie,  or   having  pleaded    not  guilty,  refufes  to  pat 
.liimfelf  on  the  country  for  trial.     If  he  fays  nothing,  tjie  court  arej 
offici'jlly  bound  lo  empannel  a  jury    to- enquire   whether  he  (lands 
obftinately  mute,  or  whctliev  he  be  really  dumb.   If  t!ic  latter  is  the 
cafe  the  trial  may  b?.  as  if  he  had  pleaded  not  guilty,  but  whether 
onfjch  a  conviftion,  the  perfon  could  be  executed  is  undtrevmincid. 
By  the  cohVmon"  law,  if  a  perfon  is  obftinately  mute,  in  cafe  of  treS>- 
fon.  Of  petty  larceny,  or  milHemefnors,  it  if.  Ui  judgnient  of  l.aV, 
equivalent  to  'conviftion'.;  but  forotllelr  trinl^s.  a"s  liiurdcr,  robbis- 
ry,  and  the  like,  if  he  obdinalcly  ftood   riiure,  lie  was  fubj^tftec  to 
the  dreadful  fentence  of  penance,  to  be  preflid  and  (tarvedvo  d'eath. 
In  this   ftate,  if  a  priP)ner    fliould-    wiirQlly  and  oWlinaieiy'fcan^ 
mute,  it  would  be    deemed  equivalent  to  tiit    pica  of  not  guilty, 
and  the  court  would  accordingly  proceed  to  trial. 

By  the  common  law,  an  ncceflary  cannot  be  arraigned,  tiP  tlie 
principal  is  convi&ed  :  for  it  is  ah  abfurdl^'- to  try  a  perf  n  as  ac- 
ceflbry  to  a  crime,  when  it  never  has  been  proved  that  the  crime 
was  committed  :  and  the  principal  may  afterwards  upon  trial 
prove  his  innocence.  In  theft  it  , is  provided  by  Uaiute,  that  tite 
concealer  of  the  fact,  and  the  receiver  of  (lolen  goods,  kno^Ying 
them  to  be  fuch,  may  be  proceeded  ag-ain'l  as  principal,  tho  the 
principal  has  not  been    tried . 
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Chapter  Twentv-third. 

OF  plead:?:gs. 


HEN  the  prlfoner  is  arraigned,  and  allied,  what  is  his'plea? 
he  has  the  privilege  of  five  different  pleas,  i.  To  the  Jurifdii'-tion. 
a.  In  Abatement.  3,  Demurrer.  4.  In  Ear — .and  5.  General 
Illise  of  not  guilty. 

I.  A  plea  to  tiie  ]urirdi;'n;ion  may  be  given,   v.here  a  perfon  is 

E  e  e  profccuted 

«  ■»  Hiwk.   p.   C.  32-.      4    Black-  Com.  324. 
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profccutcd  before  fotnc  court,  that  has  not  cognizance  of  the  of- 
fence :  as  the  indiftment  of  a  perfon  before  a  court  of  con^mon  pleas 
for  murder.  Theftatnte  Jaw  ha?  defined,  and  limiitcd  the  jiirif- 
<3iifrion  of  every  court,  and  if  »  perfon  is  called  upon  to  anfwer 
before  a  conrr  that  has  not  legal  power  to  try  him,  he  may  take  an 
exception  to  the  jurifdicbion,  without  anfweiing  to  the  offence. 

2.  A  plea  :n  abjjtcment  is  principalis  offered  for  mifnomer,  or 
cal'inn;  tlie  prifoner  by  a  wrong  name  or  mifdefcribins;  him.  But 
this  anf»' ers  iiim  little  piirpofe,  for  in  his  plea  ht  muft  give  his 
true  name,  and  defcripfion  and  an  information  miy  be  made  coi.- 
formahle  to  it. or  a  new  indictr-  nr  prtfcnted.  So  for,  as  certain 
defp^'^s  in  the  inforniation  cf  p-ocefs.  which  would  be  abate;ible 
in  civil  fuits,   a  plea  inalvattment  night  be  oTcr-d. 

3.  Dem^jrrer.  as  incivjl  cafes,  is  an  acknowledgment  of  the  truth 
of  the  fac'ts  chprg'-d  in  the  indit^incnt  or  information:  but  then 
the  prifoner  inHfls  that  ihpy  do  not  amount  to  the  crnntr  alledged, 
or  that  C.-me  material  requifite  in  the  indiobment  is  omitted.  We 
have  already  polluted  out  the  rcqairue3  to  co!i(1itute  good  indiifl- 
Hieuts  and  iuf  irmations,  and  when  tiiey  are  dcfcftive  in  any  fuch  re- 
ipfils,  advantage  may  betaken  of  it  on  den\urier.  If  the  technical 
words  are  omitted,  as  tratorioufly,  in  an  indiftment  fortreafon,  mur- 
dered with  malice  aforethought,  in  an  indidment  for  murder,  and 
the  like,  or  if  from  the  fact.s  ftated,  it  appears  thai  they  do  not 
amount  to  the  crim.e  charged,  as  an  information  for  ftealiiig  a  dog, 
it  will  be  ill  on  demurrer,  in  cafes  of  demurrer,  where  the  offence 
is  not  capital,  if  the  point  be  judged  agaiiift  the  prifoner,  hefhall 
have  juitgment  rendered  againft  him  without  further  trial.  But 
in  capital  cafes,  tho  the  point  be  judged  againll  him,  he  fiiall  have 
liberty  of  trijl  by  jury.  Demurrers  in  criminal  profecutions  are 
J'arely  given,  as  the  pedon  may  generally  take  the  fame  advau- 
tage  on  the  general  ifliie,  or  under  a  motion  in  arreft. 

4.  p  Pleas  in  bar,  go  to  the  merit  of  the  profecution,  and  give 

a  rcafon  why  the  pilfoner  ought  not  to  anfwer,  or  put  himfelf  on 

trial  for  the   crime  allcdged.     A  perfon  may  plead  in  bar  to  a 

profecution,  a  former  acquittal,  and  alfo  a  former  conviction  :  but 

jl  maft  be  on  a  profecution  for  the  identical  ?id  and  crime.     For 

ihe 
f  4  Slack,  Com.  335. 
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the  tnnxim  of  ibe  common  law  is,  that  no  man  5s  to  be  brought  in 
jeopardy  of  Ij's  Wl'e,  fecurity,  liberty  or  property,  more  than  onc-e 
for  the  fame  crime.  Therefore  when  a  perfon  has  once  been  ac- 
quittedjhe  may  plead  fuch  acquittal  in  bar,  to  aprofecution  tor  the 
fame  crime.  On  the  fame  principle,  if  a  jicrfon  has  ouce  been  con- 
vi';^i:ed  of  a  crime,  he  may  plead  it  in  bar  to  a  profecution  for  the 
fame  offence,  for  no  man  fliail  be  punilhed  iwice  for  the  fame 
crime. 

A  perfon  may  plead  in  bar  to  a  profccution,  the  ftatiite  of  limita- 
tions.  y  \o  pcifon  flial)  be  indicted,  profecuted,  infoi  mcd  ag.iiuft, 
ccrapiaineci  ol,  or  compeiied  to  anfvtr  before  any  courts  afiillani  or 
jullice  of  the  peace,  for  the  breach  of  any  penal  law^  or  for  otlier 
crime  or  niifdciuefnor,  by  reafon  whereof  any  forttitur?  belongs  to 
any  public  treafary,  uulefs  the  indictment,  prefeiitir.eut,  info.n.a- 
tion,  or  complaint,  be  exhihiied  witl.'in  one  year  after  the  offence 
is  committed.  And  everj  indiclment,  information,  prefentmetit, 
and  complaint  not  exhlbiied  within  the  time  iimixted,  {hall  be  void 
and  of  no  elFecl:  :  provided  that  this  a<^  fliall  not  extend  to  any 
capital  offence,  nor  to  anv  crime  that  may  concern  lofs  of  member 
or  banilhincnt,  or  any  treacliery  againft  this  (late,  nor  to  ary  pil- 
fering or  Uicft,  the  value  wiicreof  is  above  :en  flullings.  nor  ihall 
it  uJejt  the  private  rights  oi' individuals.  This  law  extends  to 
oifeuces  at  common  law,  as  well  as  thofe  created  by  llatute. 

Tf  thp  (pecial  matter  pleaded  in  bar  of  the  profccution,  be  found 
.againft  the  prifoner,  he  may  in  capital  cafes  further  plead  the  ge- 
neral ifliie  of  not  guilty,  for  on  that  plea  only  can  a  man  be  fubjctt- 
ed  i.o   judgment   of  death. 

S.  r  The  general  iffiie  of  not  guilty,  i'^  the  proper  plea  wucii 
the  pciTon  wiOies  to  have  a  trial  upon  the  i>rofecution.  Whcij 
ha  makes  the  aufwer  of  "  not  guilty,"  at  the  time  he  is  put  to 
plead,  th«  idue  i<^  clofed  without  making  aRy  anfwer  on  the  jfart 
ol  the  ftate.  This  is  the  only  proper  plr-vi  where  the  fat^ls  are  con- 
teded,  for  a  perfo:;  indirted  or  informed  againft.  cannot  plead  anv 
rpccial  matter  by  way  of  juftilicatlon.  As  on  an  indiitmenr  for 
vv.!rder,  a  man    cannot  plead    that    it   whs  in  hi-;    &wn    defence 

SiT'^'.nS 
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againfl:  a  robbtir  on  the  higl'.way,  or  a  burglarlan  ;  but  he  nrjft 
flead  generally  not  guilty,  and  give  the  fpccial  matter  in  evidence  : 
for  futh  a  fpecial  plea  not  only  amounts  to  the  general  iflije,  but  as  ia 
all  criminal  profecutlcns  the  fads  arc  chin-jvej  to  be  done  with 
a  criminal  intent,  which  is  the  gift  of  the  iuiormation,  the  whole 
ought  to  be  dircftiy  negated  :  for  tht)  it  appears  on  the  trial,  that 
the  fads  were  done,  yet  if  it  appears,  thap  they  were  not  done 
with  a  criminal  intent,  the  pcrfon  cannot  be  found  guilty.  There  can 
therefore,  never  be  a  propriety  in  confefnng  the  fads,  and  then 
jufliFying,  becaufe  the  mere  proof  of  the  fad,  without  (hewing  the 
criininalintent,  cannot  be  fufficient  to  convid  a  perfon.  The  con- 
fequence  is,  that  in  every  criminal  profccation,  the  prifoner  has  tl5e 
fame  privilege  of  conteltlng  the  criminality  of  the  intent,  as  the 
truth  of  the  fads  oruthe  general  iflue,  which  therefore  can  only  be 
the  proper  plea. 


Chapter     Twenty-Fourth. 

OF    TRIAL. 

VV  HEN  the  prifoner  has  pleaded  not  guilty,  flic  clerk  of  the 
court  V  ill  afic  him.  By  whom  he  will  be  tried  ?  In  cafes  not  capital 
the  proper  anfwer  is,  "  By  my  country," — but  in  cafes  capital, 
the  ai\f\ver  is,  "  By  God  and  mv  country."  Tiic  putting  the 
qu:ftion  to  the  prifoner  to  decide  by  whom  he  will  be  iritd,  feems 
to  imply,  tliat  !ie  has  an  option.  This  was  introduced  into  En- 
gland at  a  time  wlicn  there  were  various  methods  (/f  trial,  and  the 
prifoner  had  adually  a  choice.  The  pradice  has  biren  continued 
here,  thoa  perfon  has  nofuch  choice  :  for  the  only  legal  method 
bv  v/liich  the  perfon  accufed  can  be  tried,  is  by  the  jury.  J  The 
fljitutc-  law  fays,  tliat  every  perfon  profecutfd  for  any  delinquency 
before  the  fuperior  or  county  conns,  fliill  have  liberty  of  trial  by 
3uT-y,  if  defired,  but  has  provided  no  other  mode  if  deflrcd,  nor  is 
an^'  otiier  mode  knov/n  lo  the  common  law.  When  therefore  a 
ptifDU  accuiedofa  crime,  wiflies  to  try  the  quertion  of  fad,  he 
mufl  defire  a  jurv  :  for  the  court  cannot  be  judges  of  fads,  ynlcfs 
exprti'sly  authoriit;d  by  feme  (latute,  as  t!iey  ar£  in  civil  cafes. 
"  .  Cur 

/Statutci,  3?. 
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Our  courts  however  fceiv.  ro  have  adopted  the  prin,C'P^^'  ''^^^  they 
have  the  power  to  try  a  criminal,  if  they  pleafe  on  his  retjueft,  and 
have  proceeded  to  try  them    for  offences  not  capital. 

By  the  ufual  mode  of  trial  upon  the  plea  of  not  gnilty,  is  by 
jury  ;  which  we  are  to  coiinder  in  this  chapter,  and  whicli  would 
furnifli  all  the  necf  liary  information,  in  caie  the  ifliie  fiiould  be 
tried  by  the  court. 

Before  e\*ery  court,  the  jury  which  is  returned  for  civil,  Is  re- 
turned for  criminal  caufes.  When  the  caufe  is  ordered  for  trial,  the 
jury  appear,  confiding  of  twelve  relumed  as  aforefaid,  or  if  the 
number  be  deficiciit,  they  are  to  be  fupplied  as  in  civil  cafes  ;  the 
prifoner  is  placed  at  ihe  bar  of  the  court^  and  then  an  opportu- 
nity is  given,  him  to  nuike  his  challenges.  Chalkrgcs  are  of 
two  kinds  ;  challenges  for  caufe,  and  peremptory  challenges. 

1.  /  Challenges  for  caufe,  are  for  the  fame  reafons  in  criminal, 
as  in  civil  caafes,  they  are  for  fome  defect,  as  want  of  eQate,  age, 
or  freedom  :  for  fome  crime,  as  where  a  perfon  has  been  conviiled 
-  of  Ibnie  crime  for  which  he  has  received  an  infamous  puniflimcnt, 
or  for  fome  relation  to  the  perfons  concerned  or  interedcd  :  or  for 
fome  bias,  prejudice,  or  partiality.  Thcl'e  challenges  are  equally 
allowed  to  the  ftate  and  the  prifoner  in  all  cafes  capital  or  not 
capiral, 

u.  Peremptory  challenges  are  without  fliewing  any  caufe,  and 
are  admitted  only  in  capital  cafes.  By  the  coniuion  law,  the  pvi-? 
i'oner  might  challenge  peremptorily,  thirty  five  jurors, —  •<  but  th*s 
ftatute  h^w  has  limitted  the  number  to  twenty.  '1  his  privilege 
Hi .uilftfls great  tendcrnefs  and  humanity  to  ihe  prifoner:  for  there 
are  numtrcus  inflances,  where  jurors  wilL  be  returned  totry  a  pri- 
foner, againft  v/noni  he  has  no  legal  challengt-,  and  yet  tlierc  arc 
ftrorger  reafons  why  •  e  ihould  decline  being  tried  by  jiini,  than  in 
thofe  iiiftances  wheic  the  law  allows  him  to  challenge.  It  may 
fomctimcs  happen  tliat  a  challenge  for  caufe  may  be  made,  and 
over  ruled,  which  will  n^uuially  give  the  juror  fuch  a  prtjjdice, 
that  the  prifoner  would  be  unwiliing  to  truft  bis  fate  in  his  hand.s. 
Indeed  it  is  apparent  that  there  will  be  a  thoufand  caufes  exifti-ng, 

for 
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for  which   2  prU'Dner  would  ohjefl  agiinft  a  ]urnr,  which  do  not 
come  witl/ui  the  general   principlts  of  challenges  for  caiife  :   and 
for  which  it  wonid  he  impraclicahle  to  makelegil  provtHon.     For 
the  purpofe  tber  of  giving  a  p  crfon  the  fairefl  trial,  he  is  irdi'lgcd 
with  the  privilege  of  challenging  twenty  jurors,  without  afligning 
any  rc.if<in,  which    will  give  him  an  opportunity  of  rejecting  all 
thofeagninft  whom  he  has  conceived  any  prejudice,  from  their  ap- 
pearance, conduct,  or  cliara^ler.      iv  When  by  rcafon  of  chnlltMiges 
with,  or  without  caufe,  the  number  of  jurors  retiuned  as  aforelaid, 
is  not  fufficient  to  make  up  a  panel,  the  court  older  the  flaeri'.F,  or 
if  he  isinterefted,  concerned,  or  related   to  the  party,  then  tlie  con* 
ftableor  facli  other  officer  as  they  fhall  appoint,  to  return  a  fufS- 
cient  number  of  the  byftanders,   (de  talibus  circumflmtihus,)  and 
for  want  of  fuch,  any  good  and  lawful  freeholders  oi  the  tounty. 

When  there  are  twelve  jurors  returned,  againft  whom  the  prifon- 
er  has  no  exception,  or  where  he  has  chaJlen;yd  twenty  pe- 
reniptorily,  and  iheie  arc  twelve  returned,  agaiiiii  wiioni  he  has 
r.o  challenge  for  caufe.  tliea  the  panel  is  compltat,  and  the  jury 
inav  be  faid  to  be  emj);  nnelled  :  for  ]f  the  prifoncr  fliould  perlift 
in  challenging  more  than  twenty,  pk'rempturily,  the  court  would 
difi  egard  fuch  challenge,  and  order  tlie  ir  ;.l  to  proceed.  When 
the  juiy  are  empannclu-d,  ihty  art  iworn.  well  and  truly  to  try, 
and  true  deliverance  make,  bci  veen  the  State  of  Connecticut,  and 
the  prifoner  at  the  bar,  \a  ithcv  r  refj  cCt  of  pcrfoiis,  or  fear  ot  man, 
according  to  law  and  e\  idtncc. 

The  attorney  for  the  (late  then  prncccrU  to  lay  bcTore  the  jnry, 
all  theevidence  againd  the  prifoner,  witbour  any  remarks  or  argu- 
ments. 1  he  priU)ucr  l>y  himfcif  or  counfcl,  is  tlien  allowed  to 
}u-oduce  witnelils  to  counteract  and  oh\  iate  the  telbmony  agninfl: 
him  ;  Hud  to  excnlpaie  himftlf  with  liie  fame  freedom  as  in  civil 
t;ifc=;.  We  Ivive  never  admitted  i]iat  cruel  and  illiberal  prin- 
ciple of  the  common  law  of  England,  that  wb.cn  a  man  is  on 
trial  for  hi-^  lif.',  he  fiiall  be  refnfcd  coiinfel,  ajid  denied  thofe  means 
orddlire,  vvhicii  are  aliov.'cd,  whtn  the  r.U)(l  trifling  pittance  of 
properly  is  in  qn( (lion.  Tlie  flimfy  |)retcnce,  that  ijie  court  are 
to  be  counfi-l  for  liie  prifoncr  will  oivl\  Iieirhtcn  our  indiwnatiou  -at 
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tlie  prailice  :  for  it  is  apparent  to  the  leaft  confideration,  that  a 
court  can  never  furnl/h  a  perCm  accufed  oFa  crime  '.vicli  the  ad- 
vice,, and  aillititnce  necefiiry  to  n-:.ke  his  defence.  Tlr.s  doitrine 
might  \\ith  propriety  have  been  advanced,  at  the  time  w'.e.i 
bv  the  comnivin  Ur.v  of  Kno-jand,  no  witncflcs  could  be  adduced 
on  the  part  of  the  prifoner,  to  maniteO:  his  innocence,  for  hs 
could  then  make  no  preparation  for  his  defence.  On"  cannot 
read  without  horror  and  afloniflinient,  the  abominahle  maxims  of 
law,  which  deprive  perfons  accufed,  and  on  trial  for  crimes,  of  the 
affiftance  of  counfel,  except  as  to  points  of  law,  and  tiie  advantage 
of  witnefi'es  to  exculpate  themfeives  from  the  charge,  ft  ff;;n=5 
by  the  ancient  pradice,  that  wlienevcr  a  perfon  was  accufed  qF 
a  crime,  every  expedient  was  ad  pted  to  convict  I.ini,  and  everv 
privileo-e  denied  him,  to  prove  his  innocence.  In  Kn^rluid,  howe- 
ver, as  the  law  now  ftands,  prifoners  are  allowed  the  fill  advantage 
of  wirnefles,  but  e?tceptingin  a  few  cafes,  the  common  lav/  is  enfor- 
ced, in  denying  them  counfel,  except  as  to  points  of  law. 

Our  anceflors,  when  tliey  firft  enabled  their  1  iws  rcfpec^ina 
crimes,  influenced  by  the  iliiberal  principles  wh'ch  rhvy  had  ir;- 
bibed  in  tlieir  native  comcry,  denied  counfr-l  to  jv/ifniers  to  phad 
for  them  to  anv  thinjr  but  iioiuts  of  law.  It  is  manifeil-that  tliere 
IS  as  much  neceffry  for  coanfcl  to  invertigate  matters  of  fact,  as 
points  of  law,  if  truth  is  to  be  difcovered. 

The  letriflitur"  has  became  f)  ihoronghlv  convinced  of  the  im- 
propriety aivi  in]ii!\ice  of  fliicldina;  and  rtilriding  a  prifoner  with 
refpe-1  to  his  defence,  that  they  have  abolilhed  all  thofe  odious  laws, 
and  every  perfon  when  he  "s  accufed  of  a  crime,  is  emiil'-d  to  everv 
poffible  privilej^c  in  nriking  his  defence,  and  manifeftiuCT  his  inno- 
cence, by  the  inllrumentaiicy  ofcoanfel,  and  t!ie  teftimony  ofwit- 
nefles. 

Evidence  in  criminal  cafes  is  regulated  by  nearly  the  fame  r -in- 

ciples  as  in  civil   c.ifes.     There  are  few  leading  points    in  \\  iiich 

there  is  a  di'lerence,  wliicli  it    will   be  proner  tj   cuniiacr  in  this 

place.     In  all  capital  cafes,  the  law  requires  two  or  three  witnrfTes 

•r  that  which  is   ec[uivulcnt.     x  The  llatute  fays,  tliat  no  perfon 
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for  any  faft  committed,  /hall  be  pur  to  death,  butb}'  tV.e  teftimo- 
ny  of  two  or  three  wiitudles,  or  that  which  is  equivalent.  In  all 
profecutions  forperjnry,  it  is  neccffiry  that  there  fiiould  be  two 
■witncflt-s,  as  tlie  oatii  of  the  offender,  is  equivalent  to  the  oath  of 
one  witnels,  it  is  th'  refore  requilite  that  there  fhould  be  another 
•witnefs  to  turn  the  fciile.  In  all  other  oTences,  not  capital,  the 
oath  of  one  credible  witnefs,  is  fufljcient  evidence  to  jultify  a  con- 
vielion. 

Where  the  fact  to  be  proved  refpefts  the  hand  writing  of  the 
prifoner,  the  tcflimony   of  witnfiles  well  acquainted  with  it,  tliat 
they  believe  the  paper  in  qiieftion  to  have  been  written  by  liim    is 
evidence  to  be  left  to  a  yny.     Tlie  confeflion  of  tlje  prifoncr  out  of 
court  may  be  proved,  and  is  fufficient  evidence  to  convict  him, 
without  other  proof,  even  in  capital  crimes,  but  Ids  whole  con- 
fefTion  or  ftory  muft  be  taken  together,     y    When  a  prifoiier  dif- 
clofes  anj'' rafts  to  the  attorney  for  she  ftatej   on  an  application  to 
be  adniicred  a  witnefs  for  the  ftate,  it  {hall  be   conftdcreJ  as  con- 
fidential, andfueli  attorney  fiiall  not  be  allowed  to  give  it  in  evi- 
dence on  trial  ;  for  this  would  tend  to  defeat  the  benefit  the  public 
mitJ-ht  derive  from  fach  difclofures  :  but  confidential   cominunica- 
tions  to  any  other  perfons,  may  be  given  in  evidence,     >Jo  prifon- 
er  can  be  allowed  by  our  law  to  become  an  approver;  but  the  at- 
torney for  the  ftate  lias   a  difcreticnary  power,  where  there  are 
fundry  oii'enders,   and  other    proof  cannot  be  had,  to  take  any  of 
them  for  witu?flcs  agiiufl  the  reft,  and  excufe  fuch  wlrnefs  from  a 
profecution,  'for  the  oifence.     An  accomplice  in  a  crime,  may  be  a 
lecal  witnefs,  for  the  ftuto  and  the  party.     But  where  fundry  arc 
joined  in    the  fame  profecution  for  the  fjuie  oiTence,  they  cannot 
teftify  for  each  other  :   But   if  tln-re  be    no  proof  agninil  ^ome  of 
them,  they  may   be  admitted  to  teftify  fur  the  reft. 

It  is  a  general  rule,  that  no  proof  can  be  admitted  rcfpeftin 
any  fact  not  charged  in  the  indidnient  or  information,  but  that 
proot  may  be  admitted  with  refpecl  to  circumftanccs  that  lead  to 
the  crime,  and  that  wliere  fevcral  faif^s  are  cliarged,  which  conrti- 
tutc  Tl-«5':rinie,  the  proof  of  afiy  one  ofihcm  is  fufiicien!;  to  convict 
xhe  prifoner. 
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Violent  prefuniptiom,  in  fome  cafes  are  taken  for  full  proof,  as' 
■where  a  man  is  {tabbed  in  an  houfe,  and  another  runs  out  wiili  a 
bloodv  knife  in  his  hand,  and  no  other  perfon  is  in  the  houfe,  at  the 
fame  time:  but  all  prefumptive  evidence  fliould  be  admitted  with 
great  caution  :  for  the  candour  and  benignity  of  the  law,  has  laid 
it  down  as  a  maxim,  tliat  it  is  better  to  adopt  fuch  general  princi- 
ples refpe<3:ing  prefnmptions,  t!;at  tfn  guilty  perfons  fliould  efcape, 
than  one  innocent  perfon  be  convicl:ed.  Two  rules  are  therefore 
laid  down  by  judge  Hale,  whofe  hmr.anity  rendered  him  the 
greatest  ornament  of  the  judicial  character.  Never  to  convift  a 
perfon  for  ftcallng  the  goods  of  a  man  unknown,  becaufe  he  will 
not  tell  how  he  come  by  ihem,  unlefs  an  adtual  dealing  be  proved  : 
and  never  to  convict  a  perfon  of  murder  or  manflaughter,  unlefe 
ihe  bodv  be  found  dead  ;  on  account  of  two  inftanccs,  he  mentions, 
where  perfons  were  executed  for  the  niurder  of  others,  when  they 
were  living,  but  miiFing. 

When  the  exhibition  of  evidence  is  clofcd,  the  attorney  for  the 
ftate  opens  the  arg'.mient,  the  counfel  for  the  prifoner  follow,  the 
attorney  for  theftate  then  clofes  the  argument,  and  tlie  chief  juflice 
then  furos  up  the  evidence  in  his  charge  delivered  to  the  jury,  in 
which  he  ftates  in  the  mo'l  candid  and  impartial  manner,  the  evi- 
dence and  the  law,  and  the  arguments  of  the  counfel  for  tlie  (late, 
as  well  as  the  prifoner.  The  counfel  for  the  ftate,  fiiould  manage 
every  criminal  profecution  with  the  utmofl  coolnefs  and  fairnefs. 
Ke  Ihould  difplay  no  marks  of  zeal  or  paffion.  He  fhould  not 
attempt  to  warm  the  feelings  or  prejudice  the  minds  of  the  jury,  by  . 
any  pathetic  dtfcriptions,  or  artful  mifreprefentations.  He  fhould 
addrefs  iiimfcif  to  the  underftanding  of  the  triers,  and  by  a  fair 
inveftigation  of  facts,  and  an  ingenious  difcuflion  of  points  of  law, 
open  the  way  to  the  difcovcry  of  truth  and  juRice.  Such  a  line 
cf  conduct  would  reflect:  the  higheft  honour  on  the  candour  and 
fi'Dfibility  of  a  public  officer.  l>ut  when  we  fee  the  profecution  of 
a  criminal  managed  with  a  paflionate  vehemence,  and  the  argu- 
ment a  compound  of  pompous  declamation,  and  affected  pathos, 
we  dttelt  the  profecutor  as  a  biood  tlilrlty  favage,  and  unfeeling 
iiiouiter.  Tho  every  reafonaMe  indulgence  is  to  be  granted  to  a 
prifoner  to  prevent  a  conviction,  yet  altempi?  to  excite  the  cora- 
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paflion  of  a  jury,  ought  not  to  be  cncaiiraged.  It  is  by  the  exercife 
oi  our  intellectual  faculties,  in  examiiiing  and  conipariiic  ideas, 
that  we  are  ro  difcover  tlie  truth  of  facts,  anddifccrn  the  principles 
of  jurtice.  When  our  feelings  are  tremblingly  alive  to  the  dittref- 
les  of  our  fellow  men,  or  our  indignation  roufcd  to  the  liigl)clt 
pitch,  againfl  tl;e  crime  ot  which  a  perfon  is  accufed,  the  mind  can- 
rot  be  in  a  proper  ftate  to  form  an  accurate  decifion.  The  ardor  of 
fenfibilitv,  and  the  zeal  of  indignation,  may  prompt  ns  to  corref- 
pondent  actions,  but  cannot  commonly  direA  us  in  a  ritrht  manner 
to  the  formation  of  an  opinon  :  for  our  opinions  are  to  be  formed 
on  ideas,  communicated  to  the  mind,  and  not  on  paflions  enkindled 
5n  the  heart.  Every  juror  ought  therefore  to  banifh  everyemoiion 
from  his  breaft,  and  be  under  the  fole  guidance  of  pure  intellect, 
while  he  is  hearing  and  deliberating  on  the  evidence,  and  forming 
Ins  judgment,  this  will  place  him  in  a  proper  fituation  to  examine 
and  compare  the  evidence,  and  decide  where  the  truth  lies  :  but  if 
his  indignation,  is  highly  enflamed  againit  the  prifoner,  "  Trifles 
Jjght  as  air,  will  be  to  him  confirmation  ftrong,  as  proof  of  holy 
writ,"  and  a  conviftion  may  be  founded  on  flight  prefumptionand 
circumftances  of  very  remote  probability.  So  where  the  compaffion 
of  a  jury  is  highly  excited  in  favour  of  a  prifoner,  he  will  over- 
look the  [Irongeft  proof,  his  feelings  will  run  away  with  his  judg- 
ment, and  a  falfe  pity  and  humanity,,  will  induce  him  to  bring  iii 
a  vcrdi^^Tc  of  acc^uittal,  againft  the  clearefl  evidence. 

It  is  pleafing  to  remark,  that  thcfe  doftrines  a^re  now  general- 
ly recognized  in  our  courts  :  and  that  every  where  as  found  fenfe 
and  folid  reafon  prevail,  courts  of  judice  have  rejedled  the  fblemit 
declamations,  the  pompous  defcriptions,  and  the  high  wrought 
pathos  of  the  ancient  orators  of  Greece  and  Rome  :  and  if  Dc- 
muftlicnes,  and  Cicero,  were  now  on  esrth,  I  doubt  whether  there 
is  a  judicial  tribunal,  that  would  approve  and  relifli  their  fublime 
apoftrophts  to  the  heroes  of  fvlarnthon,  and  the  hills  and  groves  of 
/.Ihanum,  tho  tmb'-'lliflied  with  all  thofe  graces  of  elocution,  and 
that  blaze  of  eloipitnce,  which  rendered  thofe  orators,  the  a:".mi- 
ration  of  their  own  times,  and  have  tranfmittcd  their  fame  to 
all  fucceedin^  ages. 

When 
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When  th%  caiifc  is  committed  to  the  jary,  they  cantiot  be  dif- 
charged,  till  nil  have  agreed  in  a  verdiil.'  A  verdict  may  be 
Cither  general  or  fpecial.  A  general  verdicl,  is  finding  the  prilbner 
guilty  or  not  gailty.  A  ipecial  verdict  is  wliere  thi;y  have  a  doubt 
about  the  law,  and  chufe  to  leave  it  to  the  determination  of  the 
court  :  they  therefore  find  all  the  facts  fpecially,  and  fubmit  the 
point  of  law  to  the  court,  but  they  have  full  power  to  determiiie 
the  law,  as  well  as  the  fails,  and   to  find  a  general  vcrdirt. 

When  the  jury  have  agreed  npon  a  verdi'fl,  tliey  return  into 
court,  the  prlfoner  is  placed  at  the  bar,  and  the  verdicl  is  publicly 
delivered  in  open  court.  If  the  verdicl  is  '^gnllty",  he  is  then  fa  id  to 
be  convicted  of  the  crime  whereof  he  ftands  indi.'led  or  informed 
againft,*and  the  court  are  to  pronounce  the  judgment  of  the  law. 
If  tiie  verdict  is  "  not  C'liltv,"  then  he  {lands  acquitted,  and  can 
never  afterwards  be  tried  for  the  fame  offence,  which  may  be  done 
only  in  a  qui  tani.  profecution,  unlefs  the  vcrdiA  be  let  afide.  But 
even  in  cafes  of  acquittal,  the  flatnte  law  has  veftfd  the  court  with 
difcretionary  power  of  fubjecling  the  piifjner  to  the  payment 
of  coft.  =  It  is  enafted  that  in  all  criminal  profocutions,  if  the  court 
before  whom  the  trial  is  had,  are  of  opinion,  Jv.it  tho  the  prifoner" 
is  found  not  guilty,  yet  the  profecution  was  occafjoncd  by  ibineun-' 
lawful  or  blanieabie  condud  on  his  part,  he  fliall  not  be  dif- 
charged  till  he  fatisfies  the  coft  :  but  '.here  the  grandjury  iind  a 
bill  to  tliicm  prcfented,  not  true,  and  in  every  other  cafe,  where 
it  fliall  appear  to  tiie  court,  that  the  indiftmenr,  or  information 
Was  occafioned  by  inidake,  wnhout  any  fault  on  the  part  of  the 
pcrlon  accufcd,  he  fliall  then  be  difmifll'd  without  coft  :'  and  tiic 
coft  fliall  be  paid  nut  of  that  treafury,  into  which  the  fine  v.'uulJ' 
Jiave  gone,  had  the  criminal  been  fined  un  fuch  prufcculion. — 
VvHien  any  perfon  fub^eded  10  a  iine  is  unable  to  pay,  he  may  be 
affiinied  in  fervice  to  anv  citizen  of  the  Uuiitd  Siau.;,  fo  loh"as 
fhall  be  neceJary  :  but  when  fuch  coft  cannot  be  recovered  front 
fuch  perfon,  it  Ihall  be  paid  out  of  the  ftate  treafury,  when  the  trial 
was  beforu  the  funerior  or  county  court,  and  out  of  the  town 
trcalury,  where,  if  it  was  before  an  aiiiftant  or  juftiee  of  the  peace. 
Where  any  expenfe  is  incurred  in  prMecuting  a  perfja,  wiio  can- 
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not  be  apprehended,  or  efcapes  without  fault  of  the  ofli^cr,  before 
he  is  committed  or  bailed,  it  (hall  be  puicl  out  of  the  ftate  treaibry, 
if  the  crime  was  cognizable  by  the  fupcriur  or  county  court. 

The  praftice  h?.s  been  for  all  coll:  incurred  in  a  profecut ion  be- 
fore the  fujicrior  court  to  be  immediately  paid  by  order  of  the 
court,  out  of  the  ftate  treafury,  whether  the  oltcnder  was  convicted 
or  acquitted,  and  fubjeded  to  pay  cod:  or  not.  »  The  coft  in  the 
county  court  was  paid  out  of  the  county  treafury  till  a  late  ftatute 
auihoriftd  them  to  draw  on  the  ftate  treafury,  for  all  cofts  in  crinii- 
ral  profecutions,  and  directed  all  cofts  that  fliuuld  be  recovered  to 
be  paid  into  the  fame  treafury. 
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uFTER  verdi<.T;  and  before  rendering  judgment,  laotions  in  arreft 
or  ftay  of  judgment  may  be  oiTered.  Thefe  are  Jor  any  defetTts  in  the 
jndiflment  or  infornuitiou,  asfor  ilie  want  of  any  fufficient  certain- 
ty, fetting  forth  ai  (J  defcribing  the  perfTii,  the  time,  the  place  or 
the  olFer.ce  ;  as  wiiere  in  an  information  for  ftealjiig,  the  faft  was 
3  lid  to  be  done  in  another  ftate,  and  no  avcvnicnt  that  it  was  com- 
mitted in,  or  the  goods  ftolen  brouglitinto  this  ftate,  on  motion  in 
arreft,  after  a  verdid  of  guiky,  the  information  was  adjudged  to 
be  bad.  In  thecourfe  of  thefe  enquiries,  we  have  had  occafjon  to 
point  out  the  requifues  to  conftltute  an  information  or  indiclmeol  : 
it  will  not  be  necelliiry  to  enumerate  them  again  :  it  is  fulh'cient  to 
obferve  that  where  the  indioinient  is  not  confoimable  to  thefe  re- 
quifites,  advantage  may  be  taken  of  it  under  a  motion  in  arreft  : 
.  lor  fuch  defefls  are  never  aided  by  verdit^t,  as  in  civil  cafes.  So  on 
the  trial,  if  there  is  any  irrcgidarity  in  the  aonduft  of  the  jury,  ad- 
vantage may  be  taken  of  it  in  this  manner.  If  tiie  judgment  is 
r.rreftcd,  it  fets  afide  the  whole  proceedings  ;  but  it  is  no  bar  to 
another  profecution,  for  the  fame  oiFence,  and  the  pcrfon  ma}  bs 
indided  and  informed  againft  a  fcccnd  time. 

The  attorney  for  the  ftate,  any  move  in  arreft^  (when  the  pri- 
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foncrls  acquitted)  for  any  mifconduil  of  the  jary,  for  which  the 
•vcrdiit  niav  be  fet  alide  and  a  new  trial  ordered. 

When  the  motion  in  arrefi:  is  adjudged  infufficient,  or  none  is 
offered,  or  the  prifoncr  is  convicted  on  his  own  confeiTion,  or  plea 
of  guilty,  or  when  in  cafes  not  capital,  on  a  demurrer,  the  in- 
formation is  adjudged  fiifficient,  then  it  remains  for  the  court  to 
render  judgment  againft  the  criminal,  that  he  {hould  fufftr  the  pun- 
idimeut  annexed  to  t'ne  crime  by  law.  In  treating  of  crimes  we 
have  invariably  mentioned  the  puniihments.  Thefe  are  by  ftatute 
or  the  coniHion  law.  Whenever  a  ftatutc  creates  a  crime,  it  in- 
flids  fome  fpecific  punifliment.  The  puniHiments  at  common  law 
are  fine,  imprifonment  and  pillory. 

No  judgment,  not  even  death  itfelf,  ever  works  a  forfeiture  of  the 
eftate  and  corruption  of  the  blood  of  the  criminal,  excepting  man- 
flaJghter,  which  operates  a  forfeiture  of  his  goods.  For  thofc 
crimes  where  the  criminal  is  fubjecied  to  a  forfeiture  of  eftate,  it 
is  a  fpecific  fum,  and  is  confidered  to  be  the  puniliiment  itfelf,  and 
^jot  a  confequence  of  the  judgment.  In  England,  the  conftqucnces 
of  rendering  judgment  of  death  againft  a  criminal,  are  the  forfeit- 
ure of  eftate,  and  corruption  of  blood  :  fo  that  no  perfon  can  inhe- 
rit from  him,  or  trace  his  line  of  confanguinity   thro  him. 

a  But  with  us,  when  a  perfon  is  condemned  to  death,  the  charge 
of  profecution,  imprifonment  and  execution  being  paid,  the  refidue 
of  his  eftate,  fliall  bedifpofed  of  according  to  law.  If  the  criminal 
{hall  make  a  will,  it  will  be  valid  for  the  difpoficion  of  his  eftate  ; 
if  he  Jdiould  die  inteftate,  ic  would  defcend  to  his  heirs  at  Jaw. 


Chapter     Twenty-Sixth. 
OF  WRITS  OF  ERROR,  REPRIEVE,  AND  PARDON. 
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RITS  of  Error  in  all  criminal  cafts,  will  He  from  inferior 
jurifdiftions  to  the  fupei  ior  court,  r.nd  from  the  fuprrior  court  to 
thefupreme  court  of  errors,  for  all  errors  apparent  0:1  the  face  of 
the  record.    If  the  court  rendtr  au  erroneous  judanjeoc  upon  a  pLix 
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in  abatement,  upon  a  demurrer  or  motion  in  arrell,  or  if  after  toiv- 
viftionthey  render  judgment,  tliat  the  prifoner  fliall  fuiFer  a  pun- 
ifliment,  not  warranted  by  law,  writ  of  error  lies  for  tlie  rt-drefi 
ot  fucli  grievance  ;  hut  if  the  error  be  not  apparent  on  the  record, 
no  writ  of  this  kind  can  be  fuftained.  It  is  unneceflary  to  detail  the 
particular  errors  lor  which  this  writ  will  lie.  We  have  pointed 
out  the  i-equifites  in  criminal  proceed!  ngs,  by  which  every  matter 
of  error  can  be  eafily  afcertained.  The  form  <(!' proceeding  is  in 
the  nature  of  a  petition  to  the  court,  having  cognizance,  in  which 
the  petitioner  dates  the  cafe,  and  affigns  the  errors  as  in  civil  cafes. 

l>  The  governor,  the  lieutenant  governor,  or  any  three  of  the 
afliftants  concurring,  may  re:-trieve  a  condemned  malefaAor,  to 
.  the  next  general  afiembly  :  but  the  exercife  of  this  power  is  ufu- 
ally  unneceflary,  becaufe  the  fuperior  court  delay  the  day  of  tha 
execution,  till  after  the  commencement  of  the  next  feffion  of  aflem- 
bly^  to  give  the  malefacl:or  an  opportunity  to  petition  for  pardon. 

The  power  of  granting  pardon  to  criminals  fentenced  to  deatii, 
cr  to  any  oilier  puuifhnient,  is  veiled  by  law  in  the  leg'flature. 
Perhaps  there  is  a  propriety  in  vefliug  this  power  fonie  where,  for 
)t  muft  be  acknowledged  that  there  are  fome  inflances,  where  a 
perfon  may  be  legally  convicted,  and  yet  there  may  be  fuch  exten- 
uating; circumftances  in  his  favour,  as  to  inftifv  the  hutnane  inter- 
polition  of  government  in  remitting  the  pmiifiiment.  But  this 
benevo'ent  prerogative  ought  to  be  exercifed  with  llie  utinoft  cau- 
tion and  prudence.  The  probabilily  of  obtaining  pardon  after 
conviftion,  will  encourage  tht'  hardened  and  daring  villain,  to  the 
commiffion  of  crimes,  by  encreafing  the  calculable  chances  to  ef- 
cape  punifhment.  It  is  impoHlble  to  eilablifli  any  general  rules,  to 
govern  and  direft  the  difcretionary  power  of  granting  pardons  : 
and  fuch  favours  will  often  be  granted  to  themofl;  attrocious  offen- 
ders, by  the  whim  and  caprice  of  the  moment,  or  the  f.idden  over- 
flowings of  an  ill  timed,  or  ujifplaced  humanity,  without  calcula- 
ting the  mifchievous  confequences,  thai  will  refult  from  the  exam- 
pL' :  let  the  perfon  accuk-d  have  evtry  ])oIIible  advantage  to 
make  his  defence  on  trial  ;  let  no  pei-fon  be  convitled  without  the 
cleared  proof:  but  when   a  ciiininal   is  Luuvided,  let  I'ie  idea  of 

puniflimeiit 
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punifhnient  be  certain  and  inevitable  :  kt  the  hope  of  pnrclon  be 
exchided,  and  the  door  of  mercy  be  doled  upon  him.  For  tlio  it 
appears  to  be  a  benevolent  aft  to  fave  a  wretched  being,  from  that 
painful  anddieadful  punifliment,  to  wliich  he  had  fubjeftcd  himfelf 
by  his  crimes,  vet  the  intcreft  of  fociety  and  the  cauie  of  humanity 
require  that  he  fiiould  undergo  the  punifhment,  as  a  public  exam- 
ple, and  that  he  iliould  not  be  allowed  the  benefit  of  a  pardon, 
which  would  defeat  the  end  and  defign  of  human  pijnilhmeiits_,  and 
probably  expofe  the  innocent  members  of  the  ccnmninity  to  much 
greater  calamity  than  the  pain  of  the  punifliment,  to  be  inflifted  on 
aman,whofe  crimes  had  drawn  down  on  his  head  the  vengeance 
©f  the  law.f 

But  there  is  no  durVmore  incumbent  on  the  legillature,  than  to 
flmt  their  ears  againll  all  applications  for  liberation  of  criminals, 
fentenced  to  iinprifonuient  in  Newgate,  The  great  excellency  of 
that  mode  ,,of  punifhment  is,  tliat  from  its  mildnefs,  every  perfon 
may  be  afliired  of  the  certainty  of  carrying  into  execution,  the  pun- 
ifhment denounced  by  law.  But  if  the  idea  be  admitted,  that  crinn- 
nals  may  be  difcharged  by  the  kgiflatUre,  before  the  period  for 
•which  they  were  fentenced  expires,  fo  frequent  will  be  the  appli- 
cations, and  fo  numerous  the  impofitions,  that  the  terror  of  the  puu- 
ifliment  will  be  dedroyed,  by  the  hope  and  profpeft  of  a  fptedy 
liberation. 

f  There  are  two  caufes,  for  which  execution  nmft  be  refpltcd  or 
delayed,  not  for  the  purnofe  of  giving  the  malefaftoran  opportuni- 
ty of  applying  for  pardon,  but  from  very  humane  principles.  The 
firft  is  where  a  woman  fentenced  to  death,  pleads  pregnarucy.  In 
fuch  cafe,  the  court  mufl:  refpite  the;  execution  till  fiie  be  delivered. 
When   this  plea  is  made,  the  court  niuft  direct  a  jury  of  twelve 

matrons 

-}•  This  'J'^flrine  is  iUiillraied  hv  a  recent  inriance  'ir.  N.iples.  The  jircfent 
king,  thodelpotic,  is  humane.  The  frcqutnt  pardon  of  ci  iinina's,  render  ihe 
Climes  uf  niuidcr  an  J  all^lTlnation  treqiK-i;!.  The  pielcir  or,  priniip.il  officer 
of  the  city,  upon  the  kinjj's  rtfufing  i<>  fi",!)  a  warrrint  lor  the  txcfuiion  of  a 
nuirderev,  rtligiud  his  fffitt;.  StiucK  witn  iiis  fitmnffs,  the  kino  (igr>ed  li^a 
warrant,  the  nninitrer  was  txtcu'cd,  and  the  officer  ic inflated-  l!y  the  li^or  ct 
this  officer,  in  the  execiuion  of  the  law,  miirdtrs  \vl;ith  had  become  vtry 
frequent,  by  t.'ie  iuUuigencc  af  che  king,  in  pardoning,  wtre  in  a  g/ci-t  n-ta- 
fure  prevented. 

RaiTiblc  thro  Fr.nncc„  Kolland  and  Italy,  Lit.   19. 
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iratrons  or  difcreet  woimn,  to  enquire  into  the  fa(?t,  and  if  they 
find  her  quick  with  child,  (tor  barely  with  child,  nnlefs  it  be  aliveT 
in  the  womb,  is  not  fu^Iicient,)  execution  fliall  be  ftayed  generally 
till  the  next  feffion,  and  fo  till  flie  is  delivered,  or  proves  by  the 
courfe  of  nature  not  to  have  been  with  child.  But  if  fhe  has  once 
been  refpited  and  delivered,  and  afterwards  becomes  pregnant,  fhe 
fhaM  not  be  refpited  again,  for  Ihe  may  be  executed  before  thef 
child  is  quick  in  the  womb  :  and  (Tie  fiiail  not  avoid  the  execution 
ofthelavv,  by    her  want   ofchaftity. 

d  Another  caufe  for  refpiting  execution  is,  where  the  prifoner 
becomes  non  compos,  between  the  judgment,  and  the  av/ardingof 
execution.  It  is  a  general  principle,  that  where  a  perfon  commits  a 
capital  crime  in  his  right  mind,  and  becomes  non  compos  before  he 
jsindlfted,  he  fhall  not  be  tried  :  if  before  convidicn,  he  fhall  not 
be  convi^ed  ;  if  after  conviction,  he  fliall  not  receive  judgment : 
it  after  judgment  he  fhall  not  be  ordered  for  execution  :  for  it  is 
a  maxim,  that  a  madman,  is  fufficiently  puniflied  bv  his  own  mud- 
nefs  ;  and  the  humanity  and  charity  of  the  law,  prefume  that 
in  all  thefe  ftages,  if  he  had  the  exercife  of  his  reafon,  he  would 
fliew  fome  caufe,  why  the  proceedings  againft  him  fliould  be  ftayed-. 
The  court  ought  therefore  to  refpite  his  execution,  till  his  fenfes  are 
restored,  and  then  he  will  be  liable  to  fulFcr  the  puniflmient  pro- 
nounced by  law. 
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E  are  rmw  to  clofe  nur  enquiries  refpeifling  the  dreary  fub- 

jeft  of  crimes,  by  the  execution  of  the  judgment    ofthelavv,  the 

infiifting  of  the   punilhmeut.       This  in   all  cafes  capital,  or  not, 

inu^t  be  performed  by   the  proper  officer,  the  fherilf,  his  deputy,  or 

a  conftable,  by  a  warrant  from  the  court,  figucd  by  the  clerk,  defig- 

nating  the  nature  and  extent  of  the  puuiJhincnt.     It  will  be  unne- 

ce'lary  to  defcribe  the  manner  of  inflicting  puuilhincnt  for  olFeuces 

not   capital,    as  it  is  uni\  erfally  known  :  but  there  may  be  a  pro- 

jiriety  in  adding  a  few  words  rcfpeding  t!ic  executing  of  the  puni/h- 

Bicnt 
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jnent  of  death,  to  which  the  word  execution^  is  commonly  appro- 
j»riated. 

The  only  inethocl  of  inritcling  tlic  punininieiit  of  death,  is  by 
haiio-ing.  The  flieritf  receives  a  warrant  from  tiie  court,  directing; 
him  to  canfe  execution  to  be  done  on  a  certain  day,  and  between 
certain  hours  of  the  day.  The  place  ofexecution  is  left  to  the.dif- 
cretion  of  the  fheriiF,  wlio  caufcs  a  gallows  to  be  ereclcd  at  fonie 
convenient  place,  and  at  the  time  appointed  caufes  the  malefaftor, 
to  be  drawn  in  a  cart  to  the  gallows,  and  there  to  be  fufpcnded  by 
theneck,  till  he  is  dead.  When  dead,  the  body  may  be  delivered 
to  the  friends,  to  be  buried  by  them  if  any  offer  thcmfclves,  oth- 
erwife  it  is  uliial  to  bury  it  under  the  gallows,  e  If  the  criminal 
fhould  be  taken  down  before  thoroughly  dead,  and  he  fhould  re- 
vive, or  if  he  Ihonld  by  any  means  be  reflored  to  life,  the  iherifF 
mud  hang  him  again  ;  for  the  firfl:  hanging  was  no  execucioa 
of  the   fentence,  and  jiiRicf  (]■  r^  .f-'V-  eV"'-- by  any  accident  cJ? 
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BOOK  Sixth. 

Of  the  Principles  of  Fquity. 


Chapter  First. 

HISTORY  OF  THE  ORIGIN  AND  PROGRESS  Of  COURTS 

OF  EQUITY. 

We  have  now  fully  'candled  the  various  fubjefls  that  are  gov- 
erned by  the  precife  principles  of  law.  It  remains  to  cloie  our 
enquiries  by  unfolding  and  explaining  the  principles  of  equity, 
which  have  been  adopted  ta  fupply  the  imperfe^ions,  and  remedy 
the  inconveniencies  of  general  Ihws,'  We  are  to  enter  upon  a  field 
of  difquifitioij,  wliich  has  never  been  fully  explored,  and  we  arc  to 
finiplify  andfyllematizea  fubjecl:,  about  the  firft  principles  of  which 
the  moll:  eminent  writers  difagree,  and  which  has  hitherto  been 
treated  in  a  defultory  manner,  without  any  proper  method,  or  ar- 
rangement. 

In  trjLcing  the  origin  of  our  proceedings  in  equity,  as  well  as 
Jaw,  we  muft  recur  to  tlie  country  from  whence  our  ancedors  emi- 
grated, in  contemplating  the  juridical  hiftory  of  that  country,  we 
cannot  but  obferve  the  gradual  progrcffive  improvement  of  their 
government,  of  their  code  of  laws,  and  of  their  mode  of  adniini- 
ilering  juftice.  When  our  .a«cefl:ors  left  England,  the  general  prin- 
ciples of  the  common  law  were  pretty  well  fettled  and  illui'lrated. 
The  feveral  kinds  of  ac1;ions  were  thorough.ly  underflood,  and  the 
rules  of  pleading  were  accurately  known.     They  had  therefore  a-;i 

opportunity 
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opportunity  of  commencing  ihtir  judicial  fyftem,  under  circmnftan- 
ces  of  peculiar  advantage.  Tliey  had  no  cccafion  to  wait  for  tho 
Japfe  of  centuries,  tliat  experience  and  accident  might  furnifli  them 
with  the  belt  adapted  modes  of  relief.  They  imported  from  their 
parent  country  the  mod  excellent  parts  oftiieir  jurifprudcnce,  and 
fupplied  the  deficiency  by  reguliitions  of  their  own,  equally  ex- 
cellent. 

As  our  common  law  is  chiefly  derived  from  the  common  law  of 
England,  I  have  conHdered  it  as  fufficient  to  refer  to  the  Englifh 
authorities,  without  attempting  a  juridical  hiftory  of  its  fcveral 
branches.  An  enquiry  of  this  kind,  would  be  ufelefs  as  it  rcn:e<51s 
praciitioners,  and  readers  in  general  ;  and  tbofe  wlio  have  a  tafle 
Tor  fuch  refearches,  may  lind  flifHcieut  means  to  indulge  their  curio- 
fity,  in  the  writings  of  the  Englifli  jurifts.  But  the  fyftcm  of  equity 
is  fo  fir.gular  in  irs  navuic,  and  the  hiilory  of  it  is  fo  necefiary  to 
develnpe,  and  comprelieud  ilS  fiift  principles,  that  I  have  thought 
proper  to  deviate  from  my  general  plan,  and  trace  its  origin  in  the 
conciieil  m.anner. 

A  court  of  equity,  diflinft  from  a  cr/urt  of  lav/,  is  peculiar  to 
the  Englifii  jurirprudencc.  In  the  Roman  government,  ll)e  prctor 
who  was  the  judge,  not  only  proceeded  according  to  ellabliflud, 
and  known  rules,  but  ha  exercifed  a  difcretionary  j)Ower,  in  deter- 
mining according  to  the  pvinciples  of  right  :  but  the fe  powers  were 
blended  in  the  fame  tribunal,  without  admitting  the  idea  of  a  dif- 
tinft  court  of  equity,  whofe  decifions  were  to  be  governed  by  afy- 
ftem  of  rules,  peculiar  to  itfelf.  In  England,  the  iiitrcduction  of 
a  court  of  equity  in  chancery,  v>'as  not  owing  to  any  deliberate  plan 
of  the  king,  or  the  legidature,  upoti  the  calculation  of  its  probable 
utility  ;  but  is  merely  the  od'sprlng  of  a  fortuitous  cohc'ilrrence  of 
circumftances,  «  Wiiliimj  the  conqueror  cfiablifhcd  a  flijjrcme 
court,  which  was  held  in  his  prcfence  in  his  palace,  and  called  i!ie 
court  of  the  king.  In  this  court  wcis  vtfted  all  judicial  power,and 
they  granted  relief,  not'  only  in  thofe  cafes,  for  which  j^rovilion 
Was  made  by  c>;prc^^  law  ;  but  upon  all  sppljcations  tiiat  weie 
grounded  upon  the  •priuc)ple^s  of  juftlce.  So  that  in  the  earlieil 
period  of  ihe  EnglTa  government,  there  exidcd  a  tii!>unal  which 
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claimed  an  equitable  jiinriH(ilion.  This  court  w^s  compofc-d  of  ba- 
rons, and  the  great  oflicers  of  the  realm.  In  llje  abietice  of  the 
king,  an  officer,  called  the  chief  JLifticiary.prefided,  wIk)  had  great 
and extenHve  authority.  Of  tins  court  the  chancellor  was  a  mem- 
ber, an  office  derived  from  tile  ecclefiaftical  tribunals,  and  which 
they  had  borrowed  from  the  Imperial  law.  ^  Originally  this  offi- 
cer was  the  chief  notary  or  fcribe  to  the 'Roman  Emperors,  but 
was  afterwards  veltcd  with  judicial  authority  of  confiderable  ex- 
tent. On  the  cllabliflimcnt  of  the  chriftian  hierarchy,  tliebiih- 
ops  forgetting  the  lowlincfs  of  the  founder  of  their  religion,  and 
aping  imperial  grandeur,  appointed  chancellors,  who  were  the  prin- 
cipal judges  in  ihcir  coniiftoriel  When  the  Roman  empire  was 
fubvcrted^  and  the  modern  kingdoms  of  Europe  were  tUabli/lied 
on  its  rains,  almoft  every  ftate  retained  the  oilice  cf  chancellor, 
with  d'ii'ereiit  pov/cr  and  dignity,  according  to  their  different  con- 
ftituiions.  In  hngland  the  chancellor  was  a  confidential  fervant  of 
the  crown  ;  he  was  chaplain  and  fecretary  to  the  king  ;  the  keeper 
of  his  fi-'al  ;  and  it  was  his  duty  to  fupcrvife  and  feal  tl)c  king's 
charters,  and  public  inllraments.  In  the  court  of  the  king,  it  v.'a^ 
his  duty  to  make  out  the  writs,  by  which  the  parties  were  called 
before  the  cotirt.  At  the  fame  time,  there  was  another  court 
called  the  exchequer,  in  which  the  fame  pcrfoas  were  the  j'ldgr^s, 
as  in  thd  court  of  the  king. 

c  But  the  multiplicity  of  bufmefs  which  came  before  the(,court  of  the 
king,  rendered  an  alteration  of  the  inftitulion  ueccflary,  and  for  the 
accommodation  of  the  people,  and  to  extend  the  inHuence  of  the 
crown,  vve  find  in  the  reigns  immediately  fubfequent  to  the  conqutit, 
an  tinpnrtant  change  took  place  :  the  court  of  the  king  feems  gra- 
dually to  have  difappcared,  and  out  of  it  to  have  arifen  the  courts  cf 
king's  bench,  common  pleas,  exchequer,  and  chancery.  ilje  ex- 
tenfive  power  of  the  grand  juliiciary  becoming  dangerous  to  the 
crown,  the  oiUce  wdn  aboh(hed  foon  after  tiie  conqueih  But  as  i 
am  tracing  only  the  hi;lory  of  equity,  I  fiiall  confine  my  remarks  to 
thr  court  of  chancery,  which  was  the  court  which  afiijmed  an  equi- 
table jurifdiction. 

•^  On  the  diviiion  cf  the  jurifdidjon  of  the  court  of  t i^.e  ki;;;;,  \n\o 

^    ■  -d-.e 
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the  different  tribunals,  which  I  have  mentioned,  the  chancery  re- 
tained the  power  of  making  writs  :  and  was  confidered  to  be  the 
©jlicina  juflicix,  the  manutactory  of  juftice,  where  original  writs 
■were  framed,  and  fealed,  and  where  fuitors  were  obliged  to  refort 
topiirchafe  them,  irv  order  to  commence  actions,  and  obtain  legal 
redrcfs  :  for  which  purpofe  the  chancery  was  open  all  the  year,  and 
Writs  illiied  at  all  times.  The  chancellor  had  the  power  to  frame 
writs,  applicable  to  the  cafe  of  every  complainant,  and  fo  conceived 
as  to  furnilh  the  fpccific  rcdrefs  he  wanted.  When  this  had  been 
long  praftifcd,  luch  a  variety  of  forms  were  introduced,  that  cafes 
could  rarely  arife,  which  had  not  fome  form  applicable  to  it,  and 
of  courfe  there  was  but  little  judgment  to  be  exercifed  :  the  old 
forms  were  therefore  adhered  to,  and  became  precedents  of  efra- 
blir.ied  authority  in  the  chancellor's  office.  The  making  of  writs 
becoming  a  matter  of  courfe,  and  the  buhnefs  of  the  chancery  in- 
crcafing,  it  was  at  length  confided  to  the  chancellor's  clerks,  who 
ftrictly  obfcrvingthe  old  forms,  they  became  in  procefs  of  time,  fo 
facred,  that  an  alteration  of  them  was  deemed  an  alteration  of 
the  law  :  fo  that  when  a  new  cafe  arofe,  the  faitor  was  obliged  to 
apply  to  the  parliament  for  a  writ,  to  obt:^in  redrefs  ;  for  the 
chanellor  having  difcontinued  the  practice  of  framing  new  writs, 
the  power  was  luppofed  not  to  exill.  )n  confequence  of  the  fre* 
quency  of  the  petitions  to  parliament,  it  became  ncceflary  to  enlarge 
tl>e  power  of  the  clerks,  or  as  they  were  called,  the  maders  in 
chancery.  The  ftatute  of  Weilminfter  tiie  fecond,  enabled  them 
to  frame  writs  in  fimiiar  cafes,  fo  that  there  fhould  be  no  defect  of 
juftice  :  wliich  it  is  fiid,  gave  the  handle  to  the  court,  to  ailume, 
and  cftablifh  their  jurifdi6tion  in  matters  of  equity. 

For  the  purpofe  of  fully  explaining  this  Pahjeft,  it  is  ncteflay  to 
confider  the  judicature  of  the  parliament,  and  the  king's  council. 
e  Tlie  parliament  in  its  carliell  period,  acted  not  merely  as  a  legif 
lative  body  :  but  alliimed  exteiifive  jurifdiclion,  as  a  judiciary  tri- 
Lunttl.  It  was  conlidercd  as  polItlJing  an  abfolute  fuprcme  pow- 
er in  all  refpeds,  and  it  was  therefore  natural  to  fuppofe  that  it  had 
^  »■  ght  to  redrefs  every  pollible  injury  that  a  map  could  fuf- 
tain.  The  fuprcmacy  of  the  legillaiure,  was  confidered  as  el- 
evating 
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evating  that  tribunal,  fuperior  to  the  common  technical  notions 
of  general  laws  and  precife  rules,  and  that  abftract  rights  and  per- 
fect equity,  were  to  be  the  brnad  bafts  of  its  determinations.  This 
opened  the  door  for  innumerable  jietitions,  of  every  nature,  and 
the  multiplicity  of  the  buftnefs  rendered  it  impolTible  to  tranfa<ft  it, 
•with  difpatch.  It  became  therefore  neceflary  for  the  parliament,  t» 
appoint  a  number  of  their  own  members,  to  examine  the  petitions, 
and  point  out  the  tribunals  to  which  they  ought  to  be  referred 
for  relief  ;  and  in  thofe  inftances  where  the  parliament  only  had 
competent  power,  they  fuflained  the  applicarion.  A  jurifdiition 
in  criminal  cafes  was  likewife  alliimcd,  and  offenders  were  tried 
by  jury  before  the  parliament.  This  reprefentation  clearly  fliews 
the  com'^ufton  of  jurifdiction,  between  the  legiflaturc  and  courts 
of  law,  during  thofe  periods. 

While  the  parliament  exceeded  the  limits  of  a  legiflature,  we 
find  that  fimilar  jurifdiction  was  exercifcd  in  the  council  of  ihe 
king.  When  the  ordinary  courts  of  law,  had  no  power  to  grant 
i-elief,  the  council,  conftfliug  of  the  king  and  the  nobles,  fupplicd 
the  defed,  and  for  that  purpol'e,  claimed  all  the  difcretionary  pow- 
er of  a  court  of  equity,  f  But  when  the  common  law  had  be- 
come fettled,  and  had  ^arrived  to  tb.cit  degree  of  perfectioii,  tliat 
the  ordinary  courts  could  grant  relief  in  all  cafes  where  it  was  pro- 
per, the  people  became  fenfible  of  the  inconvenience  of  fuch  a  ju- 
rifdiction, as  was  claimed  by  th^-councll  ;  and  the  parliament  paf- 
fed  fundry  a<ih  to  limit  and^eRrain  tlieir  proceedings.  But  wlien 
this  purpofe  was  accompliflied,  it  was  ibon  difcovered,  that  there 
was  no  tribunal  to  exerciie  this  equitable  power.  For  the  courts 
of  law  having  adopted  certain  precife  rules,  they  continued  to  be 
governed  by  technical  principles,  and  narrow  views,  which  pre- 
vented them  from  enlarging  their  power,  and  jurifdiftior)  to  every 
fpecies  of  relief,  which  juftice  required,  and  which  had  been  granted 
by  the  council.  From  this  illiberal  conduct  of  the  courts  of  law, 
refalted  the  neceffity  of  an  equitable  tribunal,  to  fuccted  the  coim- 
cil  in  the  adminiftration  of  juftice.  It  would  have  been  confonant 
to  reafon,  for  the  legillature  to  have  provided  a  remedy  by  delega- 
ting the  neceflary  power  to  Ibme  proper   court  ;  but  the  legiiia- 

tuve 
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tare  inflead  of  interfering,  fuifered    the  bufincfs  to  take  its  o^7«^  i 

courfc  :  and  a  court  by  mere  accident,  grew  (fiit  of  the  neceffitv  of  • 

things,  and  by  degrees    afiumed  and  eRabli/lied  a  jui:fdicl;ion  of  j 

great  extent  and  importance.  ^ 

S  The  only  court  at  this  period  which  had  any  power,  that  bore  ^ 
2  refemhjance  to  an  equitable  juriftliction,  was  the  court  of  chan- 
cery. The  chancellor  was  one  of  the  principal  counfellors  to  the  ' 
king,  and  in  virtue  of  his  oflice,  determined  on  the  validity  of  the  i 
loyal  grants,  exercifed  a  guardianfliip  over  the  perfons  and  eftates  i 
of  idiots  and  lunatics,  and  framed  original  writsyv adopted  to  every 
cafe,  by  which  alone,  jufticc  could  be  obtained.  This  was  a  kind  ' 
of  judicature,  diiferent  from  that  of  any  otlier  court,  and  feems  ■ 
naturally  to  have  pointed  out  the  court  of  chancery  for  a  proper  1 
tribunal,  to  exercife  an  equitable  power  in  granting  relief.  Thia  ' 
itlea  was  probably  confirmed  by  the  permiffion  given  to  the  chan-  | 
cellor,  by  theftatuteof  Weftniinner  the  fecond,  to  frame  wj^its-in  , 
all  fuTiIlar  cafes,  which  had  enlaro-ed  to  fo  Q-rcat  an  extent  his  re-  * 
medial  authority,  that  every  fort  of  relief  fecmed  wii hi ;i  lisjurif-  j 
di(::lion.  When  it  was  difcovered  that  in  many  inftanccs,  courts  of  ' 
law  CQuld  grant  no  relief,  or  that  their  judgements  were  liard  and 
unjuft,  he  feems  almo(t  imperceptibly  and  by  general  confent,  to  have  ; 
fuftalned  the  applications  of  fuitors  of  ihisdercripiion  and  to  have  I 
fucceeded  the  council  in  this  branch  of  jurifdiclion.  For  wlien  he  j 
had  gone  as  far  as  the  analogy  of  the  common  law  would  allow,  ' 
in  framing  writs  of  a  liberal  conception,  he  might  think  it  inconfift- 
eift  with  his  office,  to  fend  any  one  from  chancery,  without  rcliet  '] 
oHbme  kind,  and  he  might  venture  in  his  own  court,  to  entertain  ^ 
and  decide  fuch  matters  of  an  equitable  n;;ture,  as  he  forefaw  it  would  i 
be  in  vain  to  fend  to  the  courts  of  law.  When  the  chancellors  liad  "i 
afiinned  this  jurifdiaion,  they  adopted  a  procefs  by  fubpena,' to  v 
compel  the  appearanceof  the  parties  in  court,  and  took  efteilual  ' 
meai'ures  to  execute  their  decrees.  In  this  nianner,  without  any  j 
authority  from  the  legiflature,  a  tribunal  acquired  a  judicial  power  ^ 
of  great  confcquence.  i 

I   It  was  in  liic-  reign  of  Ricliard,  11.  that  the  court  oficquity  in  i 

chancery  feems  Ml  to  have  been  known,  as  diftindl  fi-om  a  court  o?  i 

law.  ;| 
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law.     It  is  evident,  that  it  grew  out  of  the  defers  of  the  remedies 
furnifhed  by  the  courts  of  common  law.     Thefe   were  guided  in 
their  proceedings,  and  decifions  by  fettled  forms,  which  were  fup- 
pofed    to  grant  relief  in  every    inftance,  that  was  proper  for  the 
cognizance  of  the  law  :  and  when  a  principle,  or  rule  had  once  been 
eflablifhed  by  the  decifion  of  a  court,  it  was  confidered  as  an  au- 
thority, from  which  they  could  rtot  deviate,     it  is  evident  that  in 
this  early  period,  when  mankin(\  had  fuch  obfcurc  ideas  refpefting 
legiflation  and  jurifprudence,  it  was  impoffible  that  courts  under 
fuch  reftridions  could  do  compleat  and  fubftantial  juftice  :  there 
would   be  many  inflances  to  v/hich  the  common   law  could  nofi 
reach,  or  which  inftead  of  relieving,  an  adherence  to  the  common 
law  would  only  confirm  and  aggravate  tlie  injury.     It  became  ex- 
pedient and  neceflary  to  correft  fuch  a  defeftive   ftate  of  judicial 
polity,  by   the'eftablifliment  of  a  power  which  fhould  mitigate  the 
rigor  and  fupply  the  defects  of  the  common  law,  without  fubvert- 
ing  or   contravening  its  general   principles.     From  tiiisv  flate  of 
things  originated  the  coui-t  of  equity^  a;ul  had  courts  oflaw  in  early 
times  extended  relief,  and  enlarged  their  jurildic'tion  according  to 
the  progreffive  improvements  of  fociety,    with    the  liberal   fpiri^ 
and  comprehenfive  views  of  Lord  Mansfield,  the  exiftence  of  a  court 
of  equity,  as  a  diftinCt  tribunal  had  never  been  neceflary. 

The  leginatnre  made  fundry  efforts  to  check  the  growth  of  this 
new  court  :  but  tho  at  firft,  its  jurifditcion  was  narrow,  and  its 
power  feeble,  yet  it  gradually  alliimed  jurifdietion  and  acquired 
power,  till  it  became  the  molt  refp^t^lable  judicature  in  the  king- 
dom. '  The  firft  confiderable  branch  ofbufinefs  undertaken  by  the 
court  of  chancery  in  its  new  capacity,  was  that  of  ufesand  trufts  : 
and  this  has  therefore,  by  fome  been  confidered  as  tiie  commence- 
ment of  their  power.  Ufes  and  trufts,  were  introduced  by  the 
clergy  to  elude  the  ftatutes  of  Mortmain.  The  courts  oflaw  re- 
fufed  to  give  them  their  fan(fcion,  and  as  the  chancellor  was  alwavs 
a  clei-gyman,  the  ecclefiaflical  order  made  application  to  that  court, 
and  obtained  decrees  that  in  a  feofee  polltlfion  of  land,  fhould 
account  for  the  profits  to  him  for  whofe  ufehe  held  it,  according  to 
the  dictates  of  confcicnce.  This  fpecies  of  conveyance  foon  after- 
wards became  very  general,  for  the  purpofe  of  avoiding  the  forfeiture 

,    H  h  h  «f 
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of  eftatcs  in  the  time  of  the  wars,  between  the  two  rofes,  in  coir- 
fequence  of  wliich,  the  ciiancery  obtained  a  very  extenllve  jurit- 
didion  ovtr  landed  property,  which  has  coiilinued  to  the  prefent 
time. 

Notwithnanding  the  rapid    encrcnfe   of  the  power  of  courts  of 
equity,  the  courts  of  law  rcfufcd  to  lellen  it  by  extending  leaal  re- 
»nedies,  and   by  their  obflinate  adherence  to  rule,  and  jjrecedent, 
rendered  ncccflary  the  growing  power  of  the  chancery.  On  all  bonds 
•vyith  penahits  which  were  orrginally   introduced  lo  fave  intereflr, 
tiie  courts  of  law  rendered  judgment  for  the  whole  penalty,  with- 
out paying  any  regard  to  the  fum  jullly  due.     To  remedy  this  in- 
juftite.  eqifiiy  interpofed,  and  decreed  the  payment  of  the  principal 
fum  and  intereft.     Tliis  was  a    vaft    accefiion  of  jurifdiclion  to 
the  chancery.     Courts  of  law  had   no  power  to   compel   the  dif- 
clofure  offaft,  by  the  oath  of  the  parties,  or  the  producing  of  books 
and  papers.     Chancery  by  adLnnicg  this    power,  claimed  cosrni- 
zanceof  all  matters  of  account  ;  wliich  drew  before  its  tribunal  nn 
infinite  number  of  cafes.    Before  courts  of  law,  witnefles  mnft  be 
introduced  in  perfon,  Ixit  in  chancery,  a  commiflion  iflues,  and  de- 
pofitions  are  taken.     When  therefore  it   was  inij«raclicable  to  ob- 
tain a  witnefs  by  reafon  of  infirmity,  or  ablcnce  beyond  fea^  it  be- 
came neceflary  to  apply  to  the  court  of  chancery. 

I  fliall  not   luidertake   to  point  out  all  the   inftances  iii  which 
conrtsof  chancery  can  interpofe,  and  grant  relief  in   England.     It 
is  fufficient  to  remark,  that   it  has  directly  or  indirecliy     claimed 
cognizance  ofaltnoll  every  matter  that  refpefts  pYoperty,  lb  as  to 
become  the  moll  important  tribunal  in  England.     In  a  vaft  variety 
of  f.ibje<5};s,  tli^y  have  by  a  long,  train  of  dccifions  introduced  and 
eftablifhed  general  rules  and  principles.     TUiiy  have  given  the  au- 
thority of  precedents  to  their  dccilions,  and  adhere  to  them  with 
as  much  fcrupulcfity,   as  courts  of  law  do  to  prior  determinations. 
By  this    method,  the   proceedings  in  equity  are  reduced  to  much 
the  fame  regularity  and  certai-nty,  as  at  hiw  :  and  in  reading  the 
reports  of  their  determinati;>ns-,  we   appear  to  be  before  a  court, 
who  are  governed  by  rule  and  precedent.     From  this  hillorical  dc- 
dudion,  it  is  ajiparcnt,  that  ecpilcy  lias  o'.iiy  taken  that  ground 
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WTikh  law  refufed  to  occupy  :  and  that  when  a  jmifdidion  has 
been  adiimed  over  any  branch  of  human  concern*!,  it  has  been  fvf- 
ttmaiized  upon  the  broad  barn  of  general  Coaifidcrations  in  the 
fame  manner,  as  courts  of  law  proceeded  with  the  various  fuhjects 
of  their  jyrlfdiftion.  Courts  of  law,  by  adopting  narrow  vkiws, 
and  illiberal  maxims  at  an  early  period,  became  ftationary,  and  re- 
fufed to  grant  relief  in  all  the  cafes  which  juftice  required.  On 
this  bafe,  equity  erected  its  faperiiructurc,  fydematized  every 
branch  of  cafes,  as  fall  as  thev  came  under  its  cogiiizancc,  and  at 
the  fame  time  continued  to  exercife  the  great  leading  principle  of 
abating  tiie  rigor  asd  fupplying  the  daieds  of  law,  the  perpetual 
operation  of  which  extended  the  power  of  the  chancery,  and  furnifh- 
«d  a  fyfteni  of  relief.  commenfi!ra.te  with  the  wants  of  mankind. — 
l>om  thefe  obfers'a.wns,  it  is  evident  liiat  courts  of  law  might 
have  afl'umed,  and  that  the  legiflature  miglit  now  tiansfer  to  them, 
the  whole  bufinefs  of  courts  of  equity,  and  that  there  is  no  neceffi- 
ty  for  two  xiiftincl  tribunals,  loadminiiUr  jullice  between  man  and 
niaji. 

Having  traced  the  origin  of  equity  in  Phiglaud,  I  proceed  to 
confider  its  introduciiou  and  progrefs  in  this  country.  T)nr  proge- 
nitors borrowed  the  idea  of  a  court  of  equity,  from  the  land  of 
their  nativity.  In  tlte  infancy  of  the  government,  the  general 
alfembly,  like  the  parliament  and  council  in  England,  ailamed  the 
jnrifdidion  of  all  matters  in  equity,  and  continued  till  lately,  to  be 
the  onl)-  court  of  chancery  in  the  ftate.  The  mode  of  proceeding 
was  by  a  memorial  or  petition,  Ilatiug  the  ground  of  the  appli- 
cation, and  notice  was  given  to  the  oppofrte  party.  While  fjch 
was  the  pov/er  cxercifcd  by  tlie  legilLuure,  they  difcovered  the 
Tieceinty  a(?tl  propriety  of  delegating  from  time  to  tiuie  por- 
linns  of  their  equitable  jurifdidlon,  to  the  courts  of  law,  where  it 
was  apparent,  tl'.at  it  might  be  veiled  with  great  propriety,  and 
exercifed  with  great  advantage  to  the  community  :  while  tiiev 
found  if  to  be  extremely  burdeafome  and  inconvenieiu  to  them- 
fclvcs.  This  circumllance  opened  the  dour  to  a  couiiderable  im- 
provment  in  jurifprudence. 

Thelegiilature  veiled  the  courts  of  law,  with  tlie  power  of  ren- 
dering judguient  an  penal  bonds,  for  tiie  lam  jadly  due  :  tlicy  ad- 
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niirtcd  the  parties  to  teflify  in  their  own  cafes,  in  adions  of  book 
debt  :  and  they  aiithnriled  the  taking  of  depofuions  in  all  civil 
cafes.  Thefe  amend»nents  or  alterations  of  the  common  law,  cut; 
ofr  a  vaft  branch  of  the  jurifdidion  of  courts  of  equity.  It  rendered 
unneccilary  an  application  to  equity  for  relief  againft  penalties,  and 
the  whole  bufmcfs  of  account,  with  all  their  incidents,  c»uld  be  fet- 
tled at  law.  A  convenient  mode  of  obtainina;  the  teftimonv  of 
^vitnefl•■s^  when  too  infirm,  or  remote  to  attend  in  pejfon  was  intro- 
duced, and  as  ufcs  and  trulls,  were  never  introduced,  equity  had 
but  lictle  concern  with  real  property.  Thefe  improvements  were 
'•ntrodiiced  by  ftatute,  and  the  courts  of  law  acting  upon  enlarged 
v-e>A-s  and  liberal  principles,  in  granting  relief,  the  buiinefs  of  a 
court  of  equity  was  reduced  to  a  much  narrowel"  compafs  here, 
than  in  England. 

But  the  bufmefs  of  this  kind  encreafing  with  the  population  of 
the  country,  the  legiflature  thought  ir  proper  and  convenient,  to 
delegate  the  principal  part  of  their  equitable  jurifdlction  to  a  diffe- 
rent tribunal,  inftead  of  eretting  a  court  for  this  purpofe,  and  veil- 
ing it  with  all  the  powers  of  a  court  of  equity,  in  imitation  of  the 
court  of  chancery  in  England,  they  fuppofcd  it  to  be  more  proper 
to  annex  to  the  powers  of  the  legal  tribunals  then  in  being,  the 
powers  of  a  court  of  equity.  If  the  good  of  the  community  re- 
quired the  perpetuation  uf  the  dlftinclion,  between  law  and  equity, 
they  ought  to  be  adminiftered  by  dlftinCt  tribunals  :  but  as  this 
diftindtion  in  many  inflances  is  merely  verbal,  and  in  all,  the  ju- 
Tifdiclion  might  be  blended,  it  is  flrictly  proper,  tliat  thefe  ^diife- 
rent  powers  ihould  be  veiled  in  the  iame  tribunal,  for  the  purpofe 
of  formintr  a  coalition. 

The  legiflature  by  ftatute,  difburdened  itfelf  of  the  principal 
part  of  its  equitable  power,  and  as  the  law  now  (lands,  the  fuperior 
coiart  has  jurifdiclion  of  all  matters  exceeding  one  hundred  pounds 
and  not  exceeding  fixteen  hundred  ;  and  the  county  courts  in  all 
matters,  not  exceeding  one  hundred  pounds,  the  legiflature  having 
referved  all  matters  exceeding  fixteen  hundred  pounds.  No  ap- 
peal lics^  but  writs  of  error  will  lie  as  at  law,-- 

Chap. 
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Chapter     Second. 
OF  THE  DISTINCTION   BETWEEN  LAW  AND  EQUITY 

X  HE  idea  of  a  diftinclion  between  law  and  equity,  wliich  have 
the  fame  objeft  in  view,  to  difpenfe  juiVice,  {terns  at  firft  lingular 
and  inexplicable.  We  Ihould  think,  that  having  but  one  object, 
their  powers  would  be  blcndcid,  and  that  their  principles  would  be 
precifely  the  fame.  But  we  find  that  there  are  courts  of  jiiftice 
ill  being,  which  have  the  fame  objects  of  jarifdiftion  on  different 
principles,  and  which  not  only  furnilli  different  modes  of  relief  iti 
the  fame  cafe,  but  one  has  the  power  to  counteract  the  proceedings 
and  vacate  the  judgments  of  the  other.  To  explain  the  difference 
between  law  and  equity  in  order  to  obtain  clear  and  accurate  ideas 
refpedlng  equity,  will  be  the  fubjed  of  this  chapter. 

Two  jurifts  of  great  eminence,  have  published  very  different 
fentinients  on  this  fubjcft.  Lord  Kaims,  in  his  principles  of  equity 
lays  it  down  as  a  general  maxim,  that  the  province  of  a  court  of 
equity,  is  to  abate  the  rigor,  and  fupply  the  defefts  of  the  law, 
Sr  William  Blackftone,  in  his  commentaries  on  the  laws  of  En- 
gland, controverts  this  dodlrine,  and  endeavours  to  prove  that  law 
and  equity,  are  eflencially  founded  on  tlie  fame  principles,  and  that 
the  difference  between  them,  refults  from  the  mode  of  trial,  the 
mode  of  proof,  and   the  mode  of  relief. 

Tlie  ideaofLoi'd  Kaims,  is  the  fame  as  that  of  Lord  Bacon,  and 
which  feems  generally  to  have  been  entertained  refpectiug  that 
court  :  but  is  hot  perfecEtly  cbrreft  and  jufl.  To  allcrt  that  courts 
of  equity  have  the  power  to  abate  the  rigor  and  fupply  the  defetts 
of  law,  in  general  terms,  is  not  ftrictly  true,  and  Blackftone,  by  a 
number  of  juftances  which  he  has  adduced,  has  clearly  proved  the 
contrary.  There  are  many  inftances  in  which  the  judgment  of  a 
court  of  law,  may  hear  hard  upon  the  party  and  yet  no  relief  cSa, 
be  obtained.  There  are  fome  cafes  where  a  (tatutc  of  limitation  may 
bara  juil  demand,  under  fuch  circumllances  as  appear  very  inequi- 
table, yet  a  court  of  equity  cannot  furnilh  relief.  It  is  however 
equally  evident  that  there  are  cafes  where  courtj  of  equity  can  cor- 
redt  the  injullice,  and  relieve  againft  the  judgments  of  law  as  v.'eU 

as  furaifli  remedies^  which  are  beyond  the  reach  of  the  law. 

To 
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To  aficrt  as  judge  Blackuoiie  has  clone,  tliat  equity  differs  from 
law  only,  in  refpet-l  of  the  mode  of  trial,  proof  and  relief,  will  be 
found  variant  from  the  truth.  It  is  true  that  they  materially  dif- 
fer in  the  points  whicli  he  enumerates,  hut  it  is  equally  true  that 
thev  dilFer  iu  nianv  other  refpecls.  Die  wholeof  the  jurifdiction 
of  the  court  of  equity  was  acquired  hy  the  aUiimption  of  ihe  prin- 
cijile,  of  deciding  according  to  confcience  in  the  adminiilration  of 
jvilHce,  where  tlie  courts  of  law  furnilljed  no  redrefs,  or  their  judg- 
rntnts  were  hard  and  oppi  cHive,  and  it  is  on  tliis  broad  bafis,  that 
the  court  of  equity  now  rciis  i(s  authority.  In  England,  courts  of 
law  will  render  judgment  on  a  bond  for  the  whole  penalty,  with- 
out regarding  the  fum  due  in  jaflice  :  But  a  court  of  equity  from 
a  regard  to  juftice,  will  decree  the  payment  of  the  principal  and 
intereft  only.  Wiiere  a  contract  has  been  executed  in  legal  form, 
a  court  of  law  mufl:  on  a  breach  ol  it  render  judgment  for  the  da- 
mages :  bur  a  court  of  equity  tho  the  contrad  be  binding  at  law, 
will  not  decree  afpecific  performance  of  it,  if  it  be  unreafoiiable  and 
obtained  by  fraud,  or  taking  an  unfair  advantage  of  the  party. 
There  is  afubdantial  difference  inprimiple,  between  courts  of  law 
and  equity.  Courts  of  law  have  adhered  to  pofiiive  rule,  tho  the 
confequence  was,  that  in  particular  cafes,  their  judgments  contra- 
vened the  principle  "of  juftice  ;  courts  of  equity  have  difrcgardcd 
pofuive  rules  for   the  purpofe  of  attaining  compleat  juftice. 

It  is  evident,  that  Blackflone,  to -avoid  theabfurdity  of  the  com- 
mon didinftion  between  law  and  equity,  has  given  a  defcription  of 
the  court  of  equity,  which  is  more  favourable  to  the  poliiion  he  was 
labouring  to  fupport,  than  to  tlie  truth.  It  is  manifeH:,  if  we  give 
to  this  court  that  latitude  of  dilcretion,  which  Lord  Kaimshas  done, 
tl)at  it  vvould  be  able  to  fet  alidc  the  law,  and  throw  every 
tV.ins;  afloat.  /\s  the  writings  of  tl.efe  eminent  authors,  'are  calcu- 
lated to  lead  us  into  miftakes  refpefting  a  lubjeft  of  great  m\- 
porianc*,  it  If,  neceflary  that  we  rtiould  guard  againfi:  it,  by  ob- 
taining precife  ideas  refpcfting  the  dillinclion  between  law  and 
equity,  and  accurate  definitions  of  the  jurJIilictions  of  courts. — 
perhaps  the  following  iUuitrarion  of  the  power  of  a  court  of 
equity,  will  be  found  to  correfpond  with  the  truth. 

A 
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A  eourt  of  equity,  acfling  according;  to  the  dictates  ofconfcience, 
and  aiming  at  the  attainniqnt  oi'  abftrac't  right,  atid  pcrfec't  juftice, 
has  power  to  abate  the  rigor/carrect  tiie  injiiftice  and  Tippij  the 
deficiency  of  politivelaw,  v.'hcre  fuch  rigor,  injuftice,  or  deficiency 
refalt  as  an  indirect  and  collateral  confequcnce,  and  operation  of 
law  ;  and  where  it  is  apparent,  that  fach  effedl  was  not  the  defign 
and  intent  of  the  law  ;  but  if  the  legiflator  had  forefeen  it,  he 
"Would  have  made  provilionfor  relief.  But  where  the  matter  com-  , 
plained  of,  flows  as  a  direct  and  neceffary  confequence  from  tlie 
principle  of  law,  adapted  upon  a  calculation  to  promote  the  ge- 
neral good,  a  court  of  equity  has  nopower  to  interpofe.  This  li- 
mitation is  a  ])roper  reftraint  upon  the  boundlefs  difcretion  given 
to  that  court,  by  the  general  terms  ufed  by  Lord  Kaims,  and  at 
the  fame  time  gives  them  an  equitable  power,  which  is  denied  by 
Bkickftone, 

In  the  foregoing  chapter,  I  have  had  occafion  to  illuftrate  this  prin- 
ciple, by  fliewing  that  courts  pf  equity  originated  from  the  impo- 
litic conduft  of  courts  ol  law  in  denying  relief,  in  cafes  where  juf- 
tice required.  This  was  not  a  necellary  and  natural  confequence  of 
civil  inltitulions,  as  fome  have  fuggelled  ;  but  was  owing  to  an  acci- 
dental and  uncommon  combination  of  events  ;  for  fr.ch  a  tribunal  has 
never  exifted  in  any  country,  but  England.  In  tS-rG  Romanian, 
which  has  been  celebrated  for  its  wifdom  and  juftice,  no  fuch  tri- 
bunal was  known  :  *  but  the  pretor,  in  the  admiuilbation  of  law, 
exercifcdin  fubftauce,  the  power  aflinned  by  the  court  of  chancery 
in  England.  This  demontlrates  the  practicability  of  blending  legal 
and  equitable  powers,  and  of  adminiftering  julHce  on  the  broadcft 
bafis  by  one- tribunal. 

As  equity   is  hnly  an  improvement,  or  extemion   of  the  princi- ' 
pics    of  law,  it  is  neceflary  that  we  obtain  a  tliorough  knowledge 
of  la'v'^^  to  comprehend  the  ground  of  equity. 

In  the  earlieft  periods  of  focicTy,  we  find,  that  efFeclual  pro\-:rion 
is  made  to  jruard  and  protect  the  riglits,  that  refpe(St  the  perfors 
of  the  citizens  :  of  couife  equity  has  never  any  occaiion  to  interpofe 

in 

k   Jus  piastoriiini   eft   quod  pr^tores  introduxeiunt,  adjuvant!:  velfupplcn- 
«ii,  vei  conijjsiidi,  ji.vis  uiviiis  graiia,  propter  utilifarer.i,  pul. lions. 
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in  regard  to  tliefe  :  but  as  the  rights  of  property,  are  of  a  more 
coHiplicated  nature^  and  varying  in  importance,  according  to  tl^e 
progrefs  of  focitty,  we  find  they  i-equire  a  longer  period  before 
the  regulations  refpcfting  them  can  be  matured  to  perfe6tion. 
Thts  has  rendered  them  the  proper  objf(^  of  equitable  animadver- 
$on,  and  ef  coiufe  property  is  the  only  fubjecl  of  equitable  jiirif- 
di^ion. 


I 


Chapter    Third. 
OF  THE   GENERAL  PRINCIPLES  OF  EQUITY. 


NJ  handling  this  fubject,  "we  raufl  confuier  not  only  the  princi- 
ples, which  have  been  fvftematized  by  praftice  ;  but  the  nature  of 
that  power  by  which  equity  may  extend  further  relief,  and  pro- 
vide new  remedies. 

Courts  of  equity  when  they  have  affimed  any  branch  of  jurii- 
diftion,  have  by  aferies  ofdecifions,  adopted  and  eftablifiied  confid- 
ent and  uniform  rules,  and  in  dtie  time  have  proceeded  with  the 
fame  preclfion  and  certainty  as  at  law.  In  thefe  cafes  we  have  no 
occa^on  to  recur  to  original  principles.  It  is  fufficlcnt  to  clafs, 
arrange,  and  fyftematize  thebiifinefs  in  fuch  a  manner,  as  to  unfold 
it  in  a  clear  point  of  light  :  and  it  is  upon  this  branch  of  the  fub- 
jeft,  that  our  future  enquires  are  chiefly  to  be  employed.  In  thia 
ftatc,  the  jurifdiiition  of  courts  cf  equiry,  over  a  variety  of  fub- 
jecls,  is  as  well  known,  and  as  definite  as  that  of  law.  But  fliJl  we 
mull  keep  in  view,  the  original  principle  that  gave  birth  to  this 
jurifdiclion  :  for  from  the  nature  of  equity,  there  mull  be  a  power 
perpetually  exifting,  and  capable  at  all  times  to  be  called  into  exer- 
cife,  and  to  furnifli  whenever  new  cafes  arife  a  remedy  on  the  broad 
bafis  of  abftracT;  riglit.  The  pollible  extent  of  this  power  can  never 
be  known  and  calculated.  It  i\iay  be  fuppofed  to  be  employed  on 
new  fubjcifts,  enlarging  the  equitable  iurifdiction,  and  exhibiting 
the  exercife  of  a  power  that  furniflies  relief  correfpondent  to  the 
growing  ncccflities  and  progrefllve  improvements  of  mankind. — 
Whenever  tliis  power,  h.<s  by  its  operation,  elVabUJlied  remedies 
for  every  poUible  injury  tliat  a  man  can  fuftain,  and  for  every  cafe 
in  which  the  public  aulhoriry  ought  to  inrerpofe,  then  the  reaiun 

for 
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for  cxerclfing  this  dlfcretionaiy  jurifdiftion  will  ceafe,  the  whole 
power  of  a  court  of  equity,  may  be  transferred  to  the  courts  of  law, 
and  there  will  be  one  uniform  fyftem  of  junfprudence,  which  will 
extend  to  every  cafe,  and  may  be  adminiftered  by  one  tribunal. 
How  foon,  or  whether  this  period  can  ever  arrive,  is  a  fubjecT;  of 
fpeculation  too  refined  for  this  time.  It  will  be  fufficient  to  confi- 
der  the  prefent  ftate  of  things,  and  leave  the  poflible  improvement 
to  future  ages. 

In  this  chapter  I  am  to  contemplate  very  concifely  the  general 
principles  which  have  been  adopted  in  raifing  the  prefent  fabric 
of  equitable  tribunals,  and  which  may  ftill  be  exercifc-d    in    finifh- 
ing  and  ornamenting  that  noble  fuperftrufture,  with  every  poflible 
perfeftion.     To  compreliend  in  a  fcientific  manner  the  fcopeof  law 
and  equity,  the  ftudent  ought  to  have  a  thorough  knowledge  of  the 
principles  of  human  nature.     The  inveftigation  of  that  fubjeit  be- 
longs to  a  very  different  work  from  the  prefent.   It  will  be  fufficient 
to  make  a  few  remarks  upon  the  moral  tharadter  of  man.     Nothing 
exhibits  a  more  glorious  fubjeft  of  contemplation  than  man,  when 
we  take  into  view  his  intelleftual,  adlive,  and  moral  powers.    En- 
dowed with  a  moral  fenfe,  he  is  capable  of  diftingiiilhing  between 
right  and  wrong,  good  and  bad,  virtue  and  vice,  and  to  afcertain  the 
moral  quality  of  every  aftion.     The  diflinftion  of  right  and  wrong, 
is  grounded  on  utility.     The  ultimate  objeft  of  human  purfuit,  is 
human  happinefs.     Thofe  aflions  which  promote  it  are  good,  thofe 
which  contravene  it,  are  bad.    But  when  we  are  treating  of  equity, 
it  may  be  obferved,  chat  the  rights  of  property  only,  come  under 
confideraLion,and  that  we  need  not  trace  moral  principles  to  their 
•  fuUelt  extent. 

The  moral  fenfe,  confcience,  or  the  approbation  or  difapproba- 
tion  of  one's  conduft,  which  is  common  to  the  human  race,  is  the 
criterion  to  determine  what  is  right  and  what  is  wrong.  This 
announces  to  every  human  being,  that  an  a£l  whicli  injures  another 
in  his  property,  is  wrong  ;  however,  it  may  be  cloaked  with 
legal  forms,  or  coloured  by  a  deceitful  appearance  :  and  that  a  juft 
compenfation  for  the  injury,  ought  to  be  made  to  the  party  who 
fuftains  it.  This  is  the  ftandard  of  human  conduct,  and  rauft  be 
the   pole-lLir  to  guide  courts  of  equity. 

I  i  i  The 
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The  lerrdingmaxTnis  of  ecjuity  as  well  as  law  atr,  that  -tyhercver 
there  is  a  right,  foirc  court  inufl  be  empowered  to  niakc  it  cHcct- 
iial,  and  tliat  for  e\try  wrnni;  there  is  a  remedv.     ^\■heII  the  rides- 
oi  law  Av ill  not  i'upport  a   right,  or  redrels  a  ■wrouc,  then  equitv 
way  interpofe.     The  riib)fft  i's  to  he  contemplatexi  oi>  the  Icale  of 
jierfeftjuftice.     The  moral  fenfe  mult' be  the  rule  of  iudtving.     But 
Itill  it  mufl:  be  remembered,  that  in  Forniimg  tlie  deciiion,  rcgari 
mud  be  had  to  the  collective  fyftem  of  equity,  that  prior decifion»ji. 
of  any,  uiuft    be  attended  to,  and    that  the  fundanfvcntal  pvinciplet 
rtflaw,   grounded  on  political   talculalions  of  gejicial  good^  muft 
not  Ue  contravened. 

>\nother  rule  of  high  confeqnence  is,  that  ^vhcre  a  man  by  art, 
fi-aud,  or  circumvention,  obtains  a  legal  advantage  of  another,  or 
has  fo  fliielded  hiinfelf  by  the  forms  of  law,  a;*  to  take  an  unfair 
and  unjuft  advantage  of  another,  eqnitv  may  grant  relief.  It  is 
irianifett,  that  there  will  be  hiany  inftances,  where  a  perfon  will 
h^hg'hinifel-f  within  the  letter  and  defcription  of  the  law,  exprcfsly 
"' for  tlie  purpofe  of  taking  an  undue  advantage  of  anotlier.  Here 
,  the  defign  of  the  kiw  is  not  only  eluded,  bur  prortituted  to  thr 
purpofcs  of  injulHce,  Many  inftances  of  this  kijid  may  be  found 
where  relief  has  been  granted. 

lie  that  wants  equity,  mufl  do  equity,  is  an  important  nile  of 
Juftlce.  No  man  iTiall  ha\c  the  aid  o(  a  court  of  eq^uity,  tho  he 
has  a  colourable  claim,  unleCs  he  comes  forward  with  pure  and 
lioneil:  intentions.  It  will  therefore  always  be  deemed  a  jrood  de- 
fence, to  Oiew  that  in  the  very  cafe  which  the  petitioner  has  brought, 
he  denies  the  jufFice  which  he  deniands.  So  the  defendant  may  re- 
but the  equity  of  the  demand,  l)y  ihewing  that  the  claim  ou^lit 
)hu  to  he  fubffantiatcd.  If  tt  p^ifon  j)ravs  ior  the  fptcific  pei-» 
formance  of  a  s.outract,  the  defendant,  nvay  avoid  il  by  proving  it 
was  obtained  In  fraud,  inipofition,  or  niilhike. 

Another  k.iJing  principle  is  that  no  man  1;^  entitled  totheaid 

cf  a    court  of  equity,  wiiere  liiat  ai<l  bccoTues  necclJary   by   hi« 

own  fault.      Thus  where  a  man    TiuUilicd  his    kcurity  for  money 

loancd,  by  eraling  the  word    iiiterelt,  to  elude  taxuliou,   and  then 

iukried   ii  a^arn,' be  eaimai  l>e   rclic\Ld   in  equity,  ua  account  (i?^ 

the  • 
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tlw  wrongful  aft  tloiiel>y  hiinfelF,  tho  the  jufticeef  the  debt  remains 
uniinpeached,  as  it  rcfpectsthe  delnor,  becaui'e  he  had  no  intenciori 
to  injure  him.  Allied  to  this  are  the  rules,  tliac  iio  man  Ihall 
lake  advantage  of  his  own  fraud  or  wrong,  and  that  no  naau  ilmjl 
■lake  a  dd'ence  agalnli  ja(ilce,  more  than  a  claim. 

"Wliere  two  perfons  ftaud  in  the  fame  equity,  he  who  has  the  le-nd. 
right  Qisill  prevail. 


I 


■C  u  •  r  T  E  R     F  o  u  R  T  n . 
Oi'  MOKTGAGF.S, 


N'  the  profecutinn  of  thefe  enquiries,  I  fliall  firft  confider  the 
power  of  courts  oF  equity  in  refpect  of  real  property  ;  then  of 
perfonal^iroperty  ;  and  lall  the  mode  of  trial.  Tlie  molt  impor- 
tant branch  of  equity  jurifdiction,  as  relative  to  real  ellate,  is  with 
rcfpeft  to  mortgages.  To  dilcufs  this  fltbjedt  vsiUi  perfpecuity 
anil  accm-acy,  I  (hall  con (ider^ 

1.  The  Definition  of  an   Efltite  In  Mortgagr. 

2.  How  a  Mortgage   is  confidered  in  l-xjuity. 

5.  Of  the  Intci-elV  of  the  Mortgagee  and  ?»Iortgagor,  in  lh« 
Premife*. 

4.  Of  thi?  Kqu'.ty  of  Redemption. 
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I.     The  Definition  of  a  Mortgage. 

r  A  mortgage  is,  where  a  man  for  a  fpedac  fum  of  n\onev  Ijor- 
rowed  ef,  cu-.for  a  debt  due  to  another,  grants  him  an  eftate  in  lands, 
as  a  lecurjty  for  the  repayment,  on  condition  that  if  the  mort- 
jjagor  repay    the  fum  lent,   or    diliharge   tlie  debt,  tit   the   tinve 
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mentioned  in  the  moi  tgage,  then  the  conveyance  to  be  void,  and 
the  mortgagor  to  have  right  to  re-enter.  The  land  is  confidered 
as  a  pledge  for  the  payment  of  the  money,  and  the  eftate  is  condi- 
tional,  defeafible  on  the  payment  of  the  debt.  The  ufual  prac^lice 
is  to  annex  the  condition  to  the  deed,  fpecifying  the  fum  due, 
and  the  time  within  which  it  is  to  be  paid,  hut  a  bond,  or  any 
feparatc  written  agreement,  containing  the  conditions,  will  confti- 
tute  a  mortgage  :  but  the  agreement  mii(l  be  in  writing,  or  it 
will  be  void  by  force  of  the  ftatute  of  frauds  and  perjuries.  It  is 
a  very  common  praftice  for  the  creditor  to  take  a  bond  or  note  for 
the  debt,  and  alfo  fecurity  by  mortgage,  conditioned  to  be  void 
on  payment  of  the  bond  or  note  :  in  which  cafe  the  mortgage  is 
confidered  as  collateral  fecurity  for  the  debt.  /  In  England,  it  is 
the  ufual  praftice  to  grant  long  terms  of  years  by  way  of  mort- 
gage, with  condition  to  be  void  on  the  repayment  of  the  mort- 
gage money  :  and  alfo  a  covenant,  that  the  mortgagor  and  his 
heirs,  will  on  default  of  payment,  convey  the  freehold  of  the  mort- 
gaged lands  :  but  this  mode  has  never  been  adopted  in  this  (late. 

2.     How  a  Mortgage  is  confidered  in  Equity. 

« In  law,  the  mortgagee  is  confidered  as  the  proprietor  of  the  prc- 
mifes,  fubjeft  to  be  diveftcd  only  by  a  ftrift  performance  of  the  con- 
dition :  but  in  equity,  the  tranfii^lion  is  confidered  as  a  mere  per- 
fonal  contraft  for  the  loan  of  money,  and  the  land  a  fecurity  for 
the  due  payment  thereof  :  and  the  mortgagor  notwithftanding 
the  folcmnities  of  the  conveyance,  is  looked  upon  as  the  aftual  own- 
er of  the  land.  The  payment  of  the  debt  determines  the  intereft  of 
the  mortgagee,  but  till  that  time  he  is  entiled  in  equity  to  receive 
and  enjoy  the  profits.  «  Every  contraft  for  the  loan  of  money,  fe- 
cured  by  the  conveyance  of  real  eftate  to  the  lender,  and  not  made 
in  contemplation  of  an  eventual  arrangement  of  property,  is  in  equi- 
ty deemed  a  mortgage  r  and  all  private  agreements  between  the 
parties,  to  alter  in  any  fubfequent  event,  its  original  nature,  or 
prevent  the  redemption  of  the  eftate  pledged,  upon  payment  of 
the  money  borrowed  with  intereft,  are  void.  Kor  were  fuch  agree- 
ments fu(Tered  to  prevail,  it  would  put  it  in  the  power  of  every 
mortgagee  to  take  advantage  of  the  necdlitics  of  the  mortgagor, 

"by 
/  1  Black.  Coir.  15S.     Bjc    Abr.  6j3,        m  i  Vez-  361.  Pow.  Mori-  14* 
n  a  Atk.  4<;5.     Pow.  Mi>rt.  18. 
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by  inferting  reftiiftive  claufes  to  prevent  a  redemption  of  theeftate 
pledged,  unlefs  upon  terms  injurious  to  the  latter.  In  equity 
therefore^  tlie  right  oi'  redemption  is  confidered  as  infeparably  in- 
cident to  a  mortgage,  and  cannot  be  rfftrained  :  it  being  a  maxim, 
that  an  eftate  by  the  fame  inlbnnunt  of  conveyance,  cannot  be  a 
mortgage  at  one  tim«  and  at  another  time  ccafe  to  be  fo. 

3.     Of  the  Intereft  of  the  Mortgagee  and  Mortgagor,   in  the 
premifes. 

o  The  execution  of  the  mortgage  conveyance  vefl:  in  the  mort* 
gagee,  a  legal  title  to  the  lands,  and  he  may   immediately  enter 
fhereon  ;  fubjeft  however  to  be  difpoflefled,  upon  performance   of 
the  condition,  by  payment  of  the  mortgaged  money  at  the  day  lim- 
ited.    In  England,  the  ufual  way  is  to  agree,  that  the  mortgagor 
fliall  hold  tlie  land  till  the  day  afligned  for  the  payment,  and  that 
the  mortgagee,  fliall  not  intermeddle  with   the  poflcflion  till  de- 
fault of  payment.     In  this  ftate  it  is  not  ufual  to  make  fuch  written 
agreement  :  but  it  is  ufiially  underdood,  that  the  mortgagor  fliall 
remain  in  polleinon  of  the  premifes,  till  the  day  alfigned  for  the 
payment  of  the  money,  audit  is  the  conftant  praclice  for  the  mort- 
gagee, to  permit  the  mortgagor  to  retain  fuch  pofleflion  :  Where 
there  is  a  written  agreement  to  remain  in  poUelfion,  the  mortga- 
gor may  be   confidered  as  tenant  for  years:  if  no  written  agree- 
ment, as  tenant  at  will,  with  a  legal  right  to  become  reverted  with 
tlie  title  of  the  lands,  upon  the  payment  of  the  mortgage  money, 
vithin  the  time  limited :  but  on  failure,  the  eftate  becomes  abfo- 
lute  in  the  mortgagee,  and  he  may  take  pofleflion  thereof,   without 
any  poflibility  at  law  of  being  afterwards  evicted,  by  the  mortga- 
gor.    But  the  mortgagor  then  has  the  equity  of  redemption,  by 
which,  on  payment    of  what   is  juftly  due,  he  may  be  let  in  by  a 
court  of  chancery  to  redeem.     The  eftate  of  the  mortgagee  is  af- 
iignable,  devifeable,  defcendible,  and  may  be  taken  by  the  levy  of 
an  execution,  as  real  eftate.     In  which  cafes  the  aftignec,  devifee, 
heir,  and  creditor  ftaiid  in  the  place  of  the  mortgagee.     If  there 
be  not  fufficient'pcrfonal  eftate  to  pay  debts,  it  might  be  taken  by 
the  executor  or  adminiftrator  in  the  fame  manner  as  real  eftate. 

4.  Of  . 

«  J   EiackjConi.  ij8.       Tow.  Moit.  66. 
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4.     Of  the  fqnity  of  redemntion. 

The  equity  of  redempiion  is  a  right  in  the  m6rtc;igo-i-  to  rftl<?cvw 
the  edate  after  forfeiture,  by  f;iilare  of  paying  the  money  at  the 
day,  hy  the  atftual  payment  of  tlie  whole  fnm  clue  :  for  which 
purjiofe  lie  may  Call  on  the  n\ortgagee  by  a  petition  in  cliancery. 
f  This  right  may  be  affigned,  devifed,  will  deftend,  and  can  be 
taken  by  execution  by  a  creditor  :  and  thealFignee,  devifee,  heir, 
and  creditor  will  (land  in  the  place  of  the  mortgagor,  and  have 
rifrht  to  redeem  the  edate,  upon  payment  of  the  money  due  to  the 
mortgagee.  If  a  proprietor  incumbers  his  lands  by  feveral  mort- 
eages,  a  fubfcquent  mortgagee  may  redeem  a  prior,  upon  p:»yjng 
the  debt  due  to  him.  If  a  mortgagor  having  an  equity  of  redemp- 
tion dies  infolvent,  his  executor,  or  admini(h-ator,  ntay  redeem  it 
fof  the  benefit  of  his  creditors. 

.►i^n  hufband  may  be  tenant  by  thecurtcfy  of  an  equity  of  redemp- 
tion; and  if  there  be  tenant  for  life,  with  remainder,  or  reverfion  in 
fee,  of  an  equity  of  redemption, they  flial!  contribute  proportionably^ 
what  is  due  on  the  mortgage.  So  a  devifee  of  an  eftate  for  life,  may 
redeem  and  hold  over,  until  thofe  in  remainder,  contribute.  And 
in  fuch  cafe,  the  general  rule  is,  that  the  elhte  of  the  tenant  for 
Tife  in  the  preaiifcs,  fhall  be  rated  at  one  third,  and  that  of  the 
remainder-man,  or  reverftoner  in  fee  at  two  thirds  of  what  is  due 
on  the  principal  and  intereil.  A  purchalcr  of  a  n\ortgagc,  fliall 
hold  it  againft  the  mortgagor  or  his  heirs  for  the  fum  due  on  the 
mortgage,  tho  he  bought  it  for  lefs  than  was  due  or  it  was  worth  ; 
for  he  ftamlsin  the  place  of  the  mortgagee,  who  alTigned,  and  who 
mav  have  given  it  to  him  gratis  ;  but  where  a  man  dies  in  debt,  and 
npurchafe  is  made  by  an  executor,  or  adminillrator,  for  a  Icfs  fum 
?han  was  due,  no  more  (hall  be  allowed  than  he  pays,  but  fliali  go 
'to  the  benefit  of  the  heirs  and  creditors. 

7  If  theniortgagor  becomes  indebted  to  the  mortgagee,  on  foine 

other  account,  as  well    as  the  mortg-agc,  both  debts  mull  be  dif- 

chargcd  before  he  will  be  decreed  to  redetm  :  for  the  condition  be* 

'lut!:  broken,  the  edate  of  the  mortgagee  is  become  abfolute  atlaw^ 

mul  the  mortgagor  being  obliged  to  apply  to  equity  to  help   hini, 

havjn>5.no  remedy  at  law,  he  will  be  required  to  do  equity  to  the 

party 
■f  Pow.  Mort.    ic8.         q  I  Vcrn.   244.     3  Sulk.  Z.\. 
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parry  againft  whom  he  leeks  to  be  I'clieved  irt  "rqmty.  ,  The 
lame  rule  applies  roan  lieir  who  retorts  to  ei|aity  to  redeem. — '' 
f  So  if  a  mortgage  be  of  a  ieafe  tor  years,  and  aiterwards  inora 
money  be  Iciu  on  a  bond  ;  if  the'execiitor  \voidd  redeem  he  mull 
pay  both  :  for  ihe  equity  of  redemption  is  allcts  in  his  hands, 
*  Butif  tivere  be  feveral  incumbrances  on  an  eftaie,  and  the  jn-ior 
Jncumbrancer  claims  a  bond  likesvife,  it  will  be  poltponed  to  all 
fubfequent  real  incumbrances  ;  for  he  fhaiJ  not  hold  the  eftate  for 
a  debt  not  direftly  charged  upou  it,  againll  incumbrancers,  whof« 
debts  are  actually  charged  upon  it.  u  If  a  man  lends  money  oij 
bond,  and  has  a  mortgage  by  aflignmeitt,  he  has  the  fame  equity 
againft  the  mortgagor  and  his  heirs,  to  have  both  debts  pat<l^  ■ 
"•  Where  the  perfon  claiming  the  equity  of  redemption,  is  a  pur- 
chafer  for  a  valuable  confuleratiar,  the  mortgage  may  be  redeem- 
ed by  him,  without  difcharglng  a  bond  debt  ;  becaufe  the  land  in 
the  liaiids  of  tlie  alienee,  can  be  charged  nothlno;,  but  what  is  aa 
inmiediate  lieji  thereon,  which  the  bond  is  not.  j  If  rhe  mort- 
gaj|c-e  or  aliignee,  to  whom  money  is  due,  countenance  a  fraud 
upon  a  tliird  perfon  by  concealment  thereof,  he  iliall  be  redeemed 
upon  thejrayment  of  the  princijval  money  only.  So  if  the  mort- 
gagee fays  there  is  a  lefs  ium  due,  than  aclually  is  due,  which  induces 
a  perfon  to  purchafe  or  take  another  mortgage,  the  mortgagee 
Ihall  be  retlcemed  upon  paying  the  fum  declared  to  be  due. 

Ko  time  has  been  fixed  by  ftatutc  or  by  the  dccifion  of  courts  of 
equity,  in  this  fhite,  whicli  Ihall  bean  abfoluie  bar  to  a  redemp- 
tion of  a  mortgage,  s  But  the  courts  of  cliancery  in  Ki>gland,  have 
adopted  this  principle,  that  by  reafon  of  the  great  dithcuity  in  mak- 
ing up  accounts  after  a  long  period,  fome  time  ought  to  be  etlabliihed 
at  which  the  rightof  redemption  ihall  be  prefumed  to  be  defertvd 
by  t!)c  mortgagor,  nnlcfs  he  is  capable  of  producing  clrcumllanccs  , 
to  account  for  hii  neglect  :  llich  ashy  imprilbnment,  infancy,  in 
tale  of  a  woman  coverture,  or  by  having  been  beyond  fea,  and 
not  by  having  abfconded,  which  i.s  an  avoidilig  or  retarding  oi  jut- 
tice.  And  to  })reftrve  an  uniformity  between  proceedings  in, 
ttHurts  of  law  and  eijuity,  tucury  years  after  forfeiture  and  poilcdi- 
«n  taken   by    the  mortgagee,  im  iutercit    laving  bten  paiol  in  ii;e 

mean 
r  I  Vern.  •245.      /  a  Vtrn.   177.        /i  Atk.  52.    .^  Atk.5,-6.        a   1  CI;. 
R.  j)    jOi.     I'gvv,  iVlkii.  1^6.     A  l*i(..  Ch.  t;^,     ;.  l^ij,  131.     «  i'urt.  ?.AOi.  ii4>. , 
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mean  time,  has  been  fixed  upon  as  the  period  bcjond  which  a  right 
of. redemption  Ihall  not  be  favoured. 

Our  courts  of  equity  have  fixed  on  the  time  of  fifteen  years  ;  be- 
ing the  time  in  which  the  right  of  entry  on  lands  is  barred  by 
ftatute  :  anditwill  be  reafonable  to  allow  the  exceptions  introdu- 
ced by  the  Englifh  courts.  Thefe  are  when  the  mortgagor  is  un- 
der certain  difabilities,  as  infancy,  coverture,  imprifonment,  or  be- 
yond fea.  "  But  if  the  time  confidered  inequity  as  a  prefumptiVe 
bar,  begins  to  run  before  the  intervention  of  the  legal  difability  in 
the  perfon  having  right  to  redeem,  it  will  not  prevent  the  time 
going  on  againd  him.  ^  An  account  fettled  between  the  mortga- 
gor and  mortgagee,  within  the  time  limited,  will  preferve  the 
right  of  the  mortgagor  to  redeem.  <^  So  will  any  aft  of  the 
mortgagee,  by  which  he  acknowledges  the  tranfat^tion  to  be  a 
mortgage  within  twenty  years  ;  as  by  deviling  the  money  in  cafe 
the  mortgage  ftiould  be  redeemed,  or  by  exhibiting  a  bill  to  fore- 
dofe. 

5.  Of  priority  of  incumbrances,  and  tacking  prior  and  latter  in- 
cumbrances together. 

d  It  is  a  fettled  doftrine,  that  if  there  are  feverl  mortgages,  or 
other  incumbrances  on  the  fame  eftate,  the  firll  incumbrancer  who 
has  the  legal  eflate,  fliall  be  preferred  to  the  fecond,  and  foon,  ac- 
cording to  the  periods,  at  which  their  refpecflive  incumbrances  bear 
date  :  for  it  is  a  maxim  of  equity,  as  well  as  law,  that  he  who  is 
firft  in  time,  is  the  ftrongeft  in  right.  '  But  this  rule  muil  be  un- 
derftood  with  this  reQridion,  that  the  firll  mortgagee  be  not  guilty 
of  any  fraud  or  artifice,  by  concealing  his  mortgage,  or  orherwife 
to  induce  another  perfon  to  give  credit  to  or  lend  his  money  on  fuch 
fubfcquent  fecurity,  for  if  he  is,  the  fubfequeni  incumbrancer  will 
gain  apriority  thereby.  The  equity  of  the  latter  mortc;agee  will  be 
niuch  ftronger,  if  the  firft  mortgagee  is  concerned  in  tranfarting  the 
fiibfequent,  and  oinit  to  inform  him  of  tlie  prior  demand.  /  If  the 
firll  mortgagee  is  a  witnefs  to  the  fecond  mortgage  deed,  and 
knowing  the  contents,  does  not  acquaint  the  fecond  mortgagee 
wiih  the  former  mortgage,  this  will  give  the  latter  a  preference. 

<?  ^''^• 
a     Prw.Mort.  iKi-     f>  't^'if'.  'fj-     ♦  Ibid  158.      rf  Brown.  Par.  Cuf.  66- 
♦  Atk.    ;^.        /  iWil.  R<rp  39J. 
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S  But  it  mufl  appear  that  he  knew  the  contents:  ond  hlshcirr^  a 
witnefs  fliallnoibc  prefumptive  evidence  of  his  knowledge  ;  for  a 
witncfs  is  onl)'  to  tmthenticate  the  inftru'.nent  and  cannot  be  pre- 
fanied  privy  to  tlie  contents,  A  }5ut  if  any  negleft  can  be  in'.puted 
to  a  witnefs  fo  circuiiiftanced.  it  feems  thiut  wonld  affect  him,  and 
rtlve  priority  to  a  ful>f?quent  incumbrancer  :  for  it  is  a  principle 
of  equity,  that  wlierc  of  two  pcrfons,  one  of  whom  has  been  giiihy 
of  a  ncglecT:,  and  the  other  has  not,  there  mud  be  a  fufFerer,  the 
lofs  fhall  fall  on  him,  from  whofe  omiffion  tiie  rnlfchlcf  rifes. 

?'  If  a  fubfequent  mortgagee  apply  to  a  prior  incumbrancer,  to 
know  if  he  has  any  incumbrance  or  mortgi.ge  oil  the  efcate,  upon 
which  he  intends  to  take  a  iecurity,  and  he  denies  it,  he  will  there. 
by  lofe  his  priority.  But  in  this  cafe,  it  will  be  neceflaty  for 
fuch  fablequent  mortgagee  or  his  agent,  to  inform  the  prior  in- 
cumbrancer, that  he  is  about  to  lend  the  mortgagor  money,  or 
otiierwife  he  will  not  on  denial  lofe  his  priority  :  for  he  is  not 
bound  to  anfwer,  iinlefs  lie  knows  of  fuch  intentions,  as  the  queftl- 
011  may  be  put  merely  to   fi[i:,fy  an  impertinent  curlofiiy. 

*  It  is  a  rule  in  equUy,  that  where  feveral   perions  have  equal 
equity,  he  among  them  who  has   pofieflion  of  tiie  legal  eflate,  may 
make  all  the  advantages  of  it,  that  the  law  admits  of,  and  thereby 
protetc  his  title,  tho  it  be  fubfequent  in  point  of  ihne  :  and  liis  ad- 
verfaries  fliall  have  no  help  in  tquity  :  for  where  equitj-  is  equal, 
the  law  ftiall  prtvail.       Therefore  if  there  are  feveral  mortgages,' 
the  lalt  mortgagee  having  lent  his  mony  on  valuable  coniulciaiion 
and  without    notice,  may    by  purchafing  i'.!  tiie  precedcr.t  inciim- 
brance,    which  carrit?s    with   it   tlie  legal    eihtte,  proteft    himfclf 
againlt  any  mortgjge    fubfequent  to  tljc  tlrft,  and  prior  to  the  1  aft 
for  then  he  will  iiave  both   lav.'  and  equity  on  his  fide. 

/  A  prior  incumbrance  fatisdcd  at  law,  willprotcirt  a  fubfequent 
incumbrance  in  equity,  altbo  nothing  was  paid  for  it,  crifihe 
confidcration  were  by.  way  of  exchange,  becauii?  the  having  of  tlie 
deed,  or  an  acquittance  will  be  fu'iicicut  for  that  purpofe.  ,..,  A  pri- 
or mortgage  purchafed  in,  will  be  no  protedlion  to  a  later  mortgage 
unlefs  it  be  forfeited,  for  until  then  the  cflate    remains  as  it  was  a^ 

law,  redeemable  upon  the  performance  of  the  condition,  flipulated, 

K  k  k  ^  «  A 

^  T  Vez    6.  Biown,  R?p.    Ch.  357.     /j  I  Vern.  146.     »  Pow.  Mori.   iSg* 
AsVrz.573.     /  I    Kq,  Caf.  Atr.    325.         n  2  Yen.  ij6. 
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,;  A    Inter  mortgagee  V  lift  purchafes   in  a  prior  feciirity  to  protect 
his  own,  fhall  not  only   liold  it  until  he  be  paid  his  ikbt,  and  re- 
inibui-red  the  money  advanced  by  him,    to  purchal'e  it,  but  until 
he    has  received  all    the  money   and    arrears    of  iutereft   due    on 
the  fccuritv  bronorht  in,  as  well  as  his  ow  n.     o  And  as  a  later  mort- 
gagee  mny  tuck   a  prior  incumbrance  to  his  own,  and  thereby  pro-       1 
ted  himfe]f2(;ainft  intervening  charges  thereon,  fo  a  pricj-  morto-a-       I 
gee,   having  the  legal    eftate,  may  tack  a  iubfequent  funi  advanced       , 
by  hint,  an  a  former  fecurity  to  his  prior  mortgage,  and    there- 
by   protect  himfelf  againfl:  intermediate    incumbrances.    ^  So  if 
there  be  firft  and  fecond  mortgagee,  and  the  tirft  lend  money  after 
the  lafl  mortgage  was  made,  taking  a  judgment  as  a  fecurity, 
he  inay  tack  this   to   his  nun  tgage,  to  proltd  himfelf  againlt  the 
fecond  mortgagee:  for  he  has  the  legal  edate,  and  the  judgment, 
tho  k  pafles   no  intereft  prefently  in    the  land,  operates  as  a  lien       | 
thereon,     g  But  if  one  who  has  a  firft  mortgage,   purchafe  in  a 
fubfequent  judgment,  without  the  confent  of  the  mortgagor,  a  fub- 
fequent   mortgagee,  or  affignee  of  the  equity  of  redemption,  will 
not  be  obliged  to  pay  the  money  due  on  both   fecurities,  in  order 
to  redeem  :  for  fuch  tranfadion  of  the    mortgagee    tended  only 
to  load  the  eftate,  without    the  ccnftnt  of  the  owr.cr,  when  he 
had  no  profpeft.  of  bettering  his  fecurity. 

r  If  the  firft  mortgagee  h;is  notice  of  the  Intervening  incum- 
brance, al;  the  time  of  his  lending  more  money  on  a  judgment,  or 
otherwife,  he  will  not  be  be  jjc-rmitted  to  tack  them  together 
ag:4inft  a  fubfequent  mortgagee  :  /  and  the  law  is  the  fame  in  cafe 
of  purchafing  in  prior  fecurities,  to  proted  fubfequent  incumbran- 
ces :  it  will  not  avail  the  purchafer,  if  he  had  notice  of  the  inter- 
mediate incumbrance,  at  the  time  he  advanced  his  money  on  fuch 
fubfequent  fecurity  :  for  it  is  the  purchafmg  without  notice,  that 
gives  him  equal  equity  with  the  intermediate  incumbrancer  :  and  if 
a  man  will  purchafe  with  notice  of  anothei's  right,  his  giving  a 
valuable  cunfiderr.tion  will  not  avail  him  :  for  he  throws  away 
his  money  voluntarily,  and  ofhis  own  free  will,  t  But  when  the 
prior  conveyance  is  dcfedive,  notice  of  the  former  will  not  de- 
feat  a  fubfequent    mortgage. 

6. Of 
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6.     Of  Mortgages  as  relative  to  Hufbaiid  and  Wife. 

u  The  wife  of  the  mortgigor  cannot  have  dower  in  an  equity  of  - 
redemption,  in  a  mortgage  in  fee  :  x  nor  can  tlie  vvifcot  the  mort- 
gagee* jjr  Theliufband,  by  virtue  of  his  m.irriage  obtains  no  other 
interell  in  his  wife's  eftate  of  inheritance,  than  an  edaPe  of  freehold 
for  their  joint  lives,  i«  cafe  there  be  no  ilfuc  of  the  marriage,  and  for 
his  life  as  tenant  by  the  curtefy  if  there  be  :  of  courfe  he  can 
not  make  a  valid  mortgage  therof,  to  be  binding  on  her,  and 
her  heirs  for  any  longer  period.  Bii*  the  wife  may  join  in  a 
mortgage  deed,  which  will  be  valid,  in  the  fame  manner  as  an 
abfolute  alienation  :  and  after  the  death  of  the  hufljand,  his  eftate 
fhali  be  applied  to  pay  off  the  mortgage,  and  the  wife  will  be  en- 
titled to  ftanci  in  the  place  of  t!ie  mortgag"e,  and  to  be  fatlsfied 
out  of  the  eftate  of  her  hufl)and.  '  Jf  a  married  woman  be  a 
mortgagee,  her  hnlband  in  virtue  of  the  marriage,  will  be  enti- 
tled to  themortgatre,  as  a  chofe  in  action,  and  if  it  be  reduced  to 
pofleflion  in  iiis  life,  it  will  go  to  his  heirs,  and  not  (iirvive  to  his 
Vi'ife  :  but  there  mnft  be  an  aftual  reducing  it  into  poflcffion,  bv  pro- 
curing payment  of  the  money  :  for  noaffignte  can  have  a  greater 
right  than  the  hufijand  liad,  which  was  to  reduce  it  into  poi'l-llioii 
in  his  life  time,  and  if  he  neglects  to  do  it^  the  allignee  cannot,  but 
it  furvives  to  his  wife. 

7.  Of  the  Funds  to  pay  Mortgages. 

If  the  mortgagor  dies  and  dircfts  how  his  eftate  fliall  biTapnli- 
ed  to  difcharge  a  mortgage,  iiis  direcf  ion  mull:  be  followed:  but 
if  he  gives  no  direftian,  then  the  equity  of  redemption  goes  to  his 
heirs  or  devifees,  as  tiie  cafe  may  be,  who  ninft  redeem  with  their 
.own  money,  and  cannot  call  for  the  application  of  perfonal  eftate 
for  that  purnofe,  as  they  can  in  England. 

8.  Of  the  paynient  of  Intereft,  on  Money  lent  on   Moi-tga<yes. 

In  England,  the  ftatute  of  Anna,  declares  that  all  bonds  and  af- 
furances  for  the  payment    of  any   ])rincipal  money   lent   on   ufury,     , 
wisercupon  there  fiiall  be  rcferved  or  taken  above  iive  pounds  in  the 
hundred  for  a  year,  Ihall  be  utterly  void,     a  On  tltis  ftatnte,,it  has 
been  adjudged,  tirat  not  only  mortgages  where  more  than  five  per 

cent 
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cent,  is  referved,  will  be  void,  but  alfo  mortgages  drawn  only  for 
five  per  cent,  if  the  mortgagee  takes  aliove  that  f.mi.  Our  ftntuce 
reipecting  ufurv,  is  exprclled  in  the  fame  manner,  and  it  is  a  rea- 
fonahle  conilruclion,  that  where  on  a  n)ortgage  at  fix  per  cent, 
the  mortgagee  takes  and  receives  afterwards  more  than  that  fum^ 
tli^t  it  iho'.ilJ  be  deemed  ufuriousand  vacate  the  mortgage. 

f,  A  diftinclion  is  made  in  chancery,  between  an  agreement  thnj 
the  intereft  Ihall  be  raifed,  il  n  .^t  punftvially  paid,  and  for  an  abate- 
ment thereof,  on  pundiral  payment,  for  in  the  former  cafe,  it  is 
cbnfi.-iered  as  a  penalty,  which  courts  of  equity  may  relieve  againft, 
l'>nt  in  the  latter  as  a  condition  which  mi-ft  befiriclly  adhered  to  : 
in  which  cafe  the  debior  c  uiiiot  have  relief  in  equity  after  the  day 
of  payment  is  elapfed,  bccaufe  the  abatement  is  to  be  on  a  condition, 
■which  is  not  performed.  '^  But  when  there  is  a  covenant  for  the 
payment  of  additional  intereft,  as  of  one  per  cent,  (admitting  it 
does  not  exceed  lawful  intereft,)  in  the  cafe  of  failure  of  paying 
•^he  interefi  by  the  time,  the  court  will  not  confider  it  as  a  penalty, 
but  as  a  liquidated  fatisfaclion,  feed  and  agreed  upon  by  the  par- 
ties, ar>d  will  not   relieve   againft  it. 

'/  It  is  a  rule  in  chancery,  in  ftating  an  account  upon  a  mort- 
gage, that  all  money  paid  as  furety,  fliall  be  reckoned  as  principal 
money  from  the  time  of  payment,  an.l  intereft  allowed  thereon  ac- 
cordingly, e  So,  like  wile  the  practice  is,  tliat  it  the  mortgagee 
alFign  the  mortgage,  with  the  concurrence  of  the  mortgngoi',  all 
money  really  paid,  by  the  aflignee,  that  was  due  to  the  mortga- 
gee as  well  for  intereft  as  principal,  ftiali  be  confidercd  as  prin- 
cipal, and  carry  intereft.  /  But  it  is  olherwife  if  the  nffignee  does 
not  pay  the  money,  and  the  aftlgnment  is  only  colourable  in  or- 
der to  load  the  mortgage  with  conippund  intereft.  jf  But  the  af- 
fit-nnient  to  cive  title  to  intereft,  on  intereft,  muft  be  with  the  con- 
currence  of  the  mortgagor,  for  where  it  is  aftigned  without  lits 
confent,  the  ailignee  muft  take  it  only  on  the  fame  terms  with  the 
aftignor. 

h  Intereft  on  intereft  will  not  be  allowed  on  a  mortgage,  becaufe 
the  intereft  was  iu  arrear,  at  the  time  the  mortgage  was  paid  off. 
/  Nor  wiM  an   agreement  in  the  mortgage,  that  after  intereft  has 

been  in  ifrrear  for  a  certain  time,  that  it  fhall  become  principal, 

and 
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and  carry  intercft,  be  valid  :  but  where    intereft  is  aftually  due, 
the  parties  by  agreement  uiay  make  it  principal. 

/i  If  the  firft  mortgagee  fnter,  and  afterwards  fufFer  the  mortga- 
gor to  take  il;e  profits  witliout  rcqjjring  interert,  the  land  in  the 
liands  of  the  feccnd  mortgagee,  fliall  not  be  charged  with  any  intc- 
refc  for  that  time  :  that  is  tlic  interefl:  of  the  fn  ft  mortgagee  fiiall 
iiJt  aft'eCT;  the  lands,  fo  as  to  keep  out  theiecond  mortgagee,  lon- 
ger than  he  would  liave  been  kept  ont,  had  tl)e  intcrell:  been  duly 
paid.  ^A  mortgagee  refuhng  to  receive  his  money  ontendry  after 
forfeiture,  will  lofe  his  interelt  from  the  time  of  the  tendry  :  but 
>'.otice  mud  have  been  given  fix  calendar  months  before,  and  t!ie 
lendry  made  on  the  day  of  the  detei-mination  of  that  notice,  m  The 
tendry  muft  be  made  to  the  perfon  of  the  mortgagee^  and  it  is  not 
fifficicntto  make  it  on  the  land,  iinlefs  the  place,  as  well  as  time 
of  payment  be  appointed. 

9,     Of  the  Method  of  accounting. 

„  The  land  upon  mortgage  being  generally  left  in  tlje  manage- 
ment of  the  mortgagor,  and  the  conveyance  thereof  rather  looked 
upon  as  a  collateral  fecurity,  for  the  due  payment  of  tlie  money  lent, 
and  interefl,  than  as  an  adlual  alienation,  the  mortgagee  is  confi- 
dered  as  having  no  right  to  meddle  with  tbe  rents  and  profits  until 
after  he  has  taken  poffefiion  thereof.  There  is  no  inftance  of  the 
mortgagor  being  obliged  by  the  court  to  account  to  the  mort- 
gagee, for  the  rents  and  profits  for  any  of  the  years  back,  during 
■which  he  has  been  in  poflelTion  :  for  if  the  interell  be  not  paid,  the 
mortgagee  onorht  to  take  the  legal  remedy  to  get  pofl'thion  hini- 
felf.  0  If  the  mortgngee  enters  upon  and  takes  pofleffion  of  the 
<;flate,  he  becomes  in  the  nature  of  a  nailiiF,  to  the  mortgagor,  and 
will  be  ILibjedl:  toacc{)i;nt  for  the  proHts.  So  if  the  mortgagee  be 
put  into  immediate  pcdcflion,  and  the  profits  of  the  eftate,  evident- 
ly exceed  the  am.ount  of  the  intereft,  the  mortgagor  may  exhibit 
■his  bill  for  an  acctratit.  f  By  the  rules  of  equity  in  England,  the 
the  morf-c-a^ree  will  n-^'-t  be  alhiwed  anything  for  receiving  the 
rents,  and  profits  of  tlie  eftate,  but  mtift  account  for  the  full  amount^ 
V/h£re  the  vearlv  rents  and  profits  il,vcatly  e::ceeded  the  intertft 
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of  the  money  lent,  refts  are  anmially  made,  hi  making  up  the 
account,  and  applied  to  fiuk  the  principal,  r  J^ut  as  tiiis  is  oitcu 
attended  with  great  hardships,  refpccting  mortgages,  (el'pecially 
when  the  fum  is  large,  and  the  mortgagee  is  forced  to  enter  upon 
the  e'.late,  and  then  can  only  latisfy  his  debts  by  parcels,  and  is 
bailiff  to  the  morrgagor,  fubjcii  to  account  without  falavy,)  tlie 
court  will  not  on  every  fmall  excefs  of  intereft,  apply  it  to  the 
principal.  On  an  affignment  of  a  mortgage,  the  allignee  will 
ftand  in  the  place  of  the  affignor,  and  mull  account  for  all  the 
renih  and  profits  received  by  him  :  for  the  aifignor  had  no  lien 
on  the  cftate,  only  for  the  fjm  actually  due,  which  is  all  that  he 
transfers.  The  mortgagee  will  be  allowed  for  cxpeuces  in  nc- 
ccffary  repairs  and  ufeful  improvements,  and  for  defending  the  ef- 
tate  asiiainO:  any  claim. 

10.     Of  Foreclofure. 

The  fame  principle  of  juflice,  Avhich  grants  rerxef  to  monca- 
gors,  after  the  time  of  payment  has  elapfcd,  has  enabled  tlie 
mortgagees  to  compel  tliem  to  perform  their  contrafts  hv  the 
repayment  of  the  money  borrowed  with  intereft,  or  be  forever 
foreclofed  of  their  right  of  redemption  :  for  it  isneccflitry  rli.it  the 
title  to  tlie  land  fliould  be  quieted  and  fettled. 

The  mortgagee,  his  ailignee,  his  heirs,  or  in  cafe  the  cftate  is 
infolvent,  or  wanted  to  pay  debts,  his  executor  or  adminiftrator, 
may  petition  that  the  mortgagor,  or  whoever  is  entitled  to  the 
equity  of  redennption,  may  be  compelled  to  redeem,  by  paying, 
tlie  pi-incipal  fum  due,  together  with  the  intereft,  or  be  forever 
foreclofed  from  all  right  ofredemption.  The  courts  of  chancery 
on  fuch  application,  will  afcertain  the  fum  due,  and  decree  that 
the  mortgagor  fliall  pay  fucli  fum  within  a  certain  tinse,  which  is 
longer  or  fhorter  at  the  difcrction  of  the  court,  according  to  the 
relative  value  of  the  mortgage  money,  to  the  mortgage  premifes, 
and  in  cafe  of  payment,  the  mortgagee  will  be  decreed  to  reconvcy 
under  a  certain  penalty  ;  but  if  the  mortgagor  fail  to  pay  the 
money  within  the  time  limited,  he  is  forever  fecludcd  and  debar- 
red from  all  right  of  redemption,  by  which  tlic  mortgage  is  fore- 
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doled.  But  Where  the  value  of  die  eftate  greatly  exceeds  tlie 
value  of  the  niortgoge  moiuy,  our  courts  of  equUy  have  vefufed 
to  foreclofe,  and  have  dirmiik-d  applications  for  that  piirpole. 

y  Courts  of  equity  will  never  decree  a  foreclofure,  until  tl;e  pe- 
riod limilcd  for  the  payment  of  the  money  be  paflcd,  and.  the  ef- 
tate  in  conftqnence  thereof  forfeited  to  the  mortgagee  :  for  it  can- 
not fliorten  the  time  given  by  exprefs  covenant,  and  agreement 
between  the  parties,  as  that  would  be  to  aher  the  nature  of  tl^e 
contract,  to  the  injury  of  the  party  alFefted  thereby.  On  a  bill 
for  foreclofiirc,  the  title  of  the  mortPa£i[ce  cannot  be  inveftiaatcd. 
but  lie  will  be  left  to  purfue  legal  meafures,  to  eRablifli  it.  /  A 
married  woman  having  a  right  to  redeem,  may  be  abrdutely  fore- 
clofcd,  by  a  proceeding  aguinfi:  her  during  coverture.  «  On  ap- 
plication to  a  court  by  the  mortgagee,  an  infant  will  be  be  for'cclo- 
fed  :  but  then  on  his  arrival  to  full  age,  a  time  will  be  allowed 
to  fliew  good  caufe  to  the  contrary.  This  is  the  Engli/h  praftice, 
and  conformable  tn  this  is  the  rule,  that  the  parol  fhail  demur  ; 
that  is,  when  a  fuit  is  brought  againft  an  infant,  rcfpecling  his 
inheritance,  where  the  decifion  would  be  a  perpetual  bar,  the  court 
may  order  fuch  iiiit  to  remain  over  until  he  arrive  to  full  a«-e  : 
'•''  b«t  in  this  (late,  it  has  been  provided  by  {latute,  that  when  any 
minor  Hiall  be  interefted  in  any  mortgagrd  tftate,  or  ether  real  tC- 
tate,  which  ought  in  equity  to  be  conveyed  to  any  other  perfoii, 
and  fuch  conveyance  is  decreed  and  ordered  by  t!;e  court  hivinc 
cognizance,  the  guardian  of  fuch  minor  is  authorifcd  and  enipov^- 
cred  to  make  and  execute  fuch  conveyance  in  behalf  of  the  minor, 
which  fiiall  be  eiTcctual  :  and  the  court  have  power  to  enjoin  the 
guardian  to  make  the  fame  under  a  fuitable  penalty  :  and  in  cafe 
the  minor  has  no  guardian,  the  court  may  appoint  one,  who  is 
impowcred  to  defend  him  in  the  iuit^  and  execute  the  decree  of 
the  court. 

When  there  are  fundry  parlies  inlereftrd  in  a  mortgage,  ail 
ought  ro  be  calif d  before  the  ccurt,  on  an  application  to  redeem 
or  foreclofej  if  they  are  not,  none  will  be  attested  by  the  decree, 
feut  thofe  wliowere  parlies  to  the  fuit. 

The 
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Tlie  mortgagor,  or  tlie  peribn  who  reprefents  him,  and  has 
the  equity  of  redemption,  may  petition  tlie  mortgagee,  that  upon 
paying  the  principal  Rini  with  intereft,  within  fuch  rcnfonable  time 
as  the  court  iliall  iix,  the  mortgagee  fliall  be  tompelkd  to  recoil- 
vey  under  fuitable  penalty  :  and  lliat  on  failure  of  paying  the  mo- 
ney by  the  time  limited,  the  mortgagor  fli^ill  be  forever  fore- 
clofed  of  his  right  to  redeem,  V/hen  tlureare  fondry  incumbran- 
ces, the  latter  incumbrancer  lliould  niake  all  prior  incumbrancers 
parties  to  the  fait. 

X  When  a  perfon  takes  a  mortgage  as  a  collateral  fecurity  for 
a  bond  or  note,  he  may  to  enforce  the  payment  of  his  debt,  purfue 
all  his  remedies  at  once  :  he  mav  brine;  an  aAion  on  the  bond  or 
note,  he  may  bring  diflcilin  for  the  land,  and  may  petition  to  fore- 
clofe  the  right  to  redeem,  at  the  fame  time,  and  one  fuit  is  no  bar 
to  the  other,  v^^atisfaftion  for  tlie  debt  is  the  objcft,  and  it  is  the 
duty  of  the  debtor  to  make  it,  and  on  his  failure,  all  the  modes 
vhich  he  has  given  to  enforce  it,  may  be  legally  purfued  :  but 
whenever  fatisfaftion  is  obtained  on  one,  it  is  a  bar  to  all  the 
others.  ]f  the  creditor  coUefts  his  bond  or  note,  he  cannot  pur- 
fue his  other  remedies,  but  may  be  compelled  lo  leconvey.  If  he 
foreclofes  the  right  of  redemption,  by  which  he  lakes  it  out  of 
|;hc  nature  of  a  pledge,  and  appropriates  it  in  payment,  it  will  dif- 
charge  the  bond  or  note:  and  if  he  attempts  to  purfue  one  reme- 
dy after  he  has  obtained  fatisfacfrion,  on  unotlier,  the  mortgagor 
may  be  relieved  by  audita  querela,  or  bill  in  equity. 

jN'otwithdanding  a  decree  of  foreclofure,  has  been  palled,  yet  a 
court  of  equity  may  open  the  foreclofure,  and  extend  the  time  o( 
redemption,  upon  juft  and  equitable  reafous  :  as  where  the  mort- 
gagor was  prever.ted  from  redeeiriing  by  fuknefs,  or  fome  acci- 
dent, without  any  negligence  on  h'S  part:  but  applications  to  open 
foreclofures,  muft  be  made  in  a  iliort  time  :  for  where  the  fore- 
clofure has  been  for  feveral  years  acquiefced  in,  and  improvments 
»na Je  on  the  land,  courts  vvill  not  give  farther  time  to  redeem. 


*  K:rb.  2S'i»       I>«i'g'    4V' 


OF  THE  DIFFERENT  VIEW  OF  CONTRACTS,  &c.        441 

Chapter     Vhth. 

OF  THE   DIFFERENT   VIEW  OK  CONTRACTS   IN  LAW" 

AND  EQUITY. 


c. 


'ONTRACTS  are  the  principal  objcft  of  et^uitable  jurllllidioil^ 
and  deferve  a  minute  illuftration. 

The  general  principles  rfTpedling  the  execution  and  conftrucliori 
cfcontrafts  in  law  and  equity,  are  the  ("aine  :  y  Init  equity  adverts 
to  the  fubfiantial  obje(5l  of  all  contrafts  independent  of  the  forms 
which  tliey  afliime,and  gives  cffetl  to  the  intent  of  the  parties,  by 
confidering  tlicir  ads  as  evidence  of  I'ucb  a  contract  oi- agreemetit 
as  will  produce  what  is  Ilipulatcd.  Theiefoi  e  any  kind  of  wrltteni 
contracft,  if  it  exprcfs  the  intent  of  die  parties  to  flipulate  with  a 
view  to  fome  particular  thing,  coU«teral  to  the  contraft  itfclf,  will 
m  equity  amount  to  r.n  agreement  refpeding  that  thing,  alclio  in 
form  it  aflumc  a  ditferent  characler.  z  Thus  where  the  condition 
of  a  bond  was,  in  confideration  of  lb  much  money  in  hand  paid, 
to  convey  and  afliire  certain  lands,  it  was  held  that  fuch bonds  were 
always  confidered  in  equity  as  articles  of  agreement  or  contracls 
to  convey  lands,  or  do  fome  aCl,  and  that  a  fpecihc  pcrfoiniunce 
of  fuch  contrac%  ought  to    be  decreed. 

o  And  the  conftruftlon  will  be  uniformly  the  fame  in  equity,  altho 
the  inftrument  has  become  void  by  fome  matter,  ex  poll  fafto.  As 
where  a  fingle  woman  feized  of  land,  and  defighing  to  niarry,  agreed 
with  her  intended  huiband,  tliat  fhe  upon  tlie  marriage  would  con- 
vey her  lands  to  him  and  his  heirs  :  and  for  that  purpofe,  flie  pre- 
vious to  the  marriage,  gave  a  bond  in  two  thoufand  pounds  penal- 
ty, to  the  intended  hufband,  conditioned,  that  in  cafe  the  marriage 
took  effefc,  file  would  convey  her  lands  to  him  and  his  heirs  :  the 
marriage  was  l-ad,  the  hnuflband  enjoyed  thfc  larids  during  his 
life  ;  and  on  his  death,  his  heirs  brought  a  bill  in  chancery  againft 
the  heir  of  the  wife  to  compel  him  to  convey  the  lands  of  the  wife 
to  the  heir  of  the  hufband.  It  was  objeded  that  the  bond  becajne 
void  by  the  intermarriage.  But  it  was  determined  that  the  impro- 
priety of  the  fecurity,  or  the  inaccuracy  in  wording  it,  is  notma- 

L  1    1  tcrial 
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terial  :  for  it  is  fufficient  that  the  bond  is  a  written  evidence  of  the? 
agreement  of  the  par;ics,  that  the  hufband  in  confideraiion  of  the       | 
aiarriage^  fhoukl  have  the  land  as  her  portion.  J 

Kut  the  rioft  cflcntial  and  important  difference  in  the  confidera- 

ticn  of  contracts  in  law  and  equity  is,  that  while  the  former  only  j 

awards  damages  for  a  violation,  the  latter  furniflics  a  more  com-  , 

pleat  remedy,  by  enforcing  a  fpecific  perfornuince.     b   For  as  the  | 

end  of  all  contvadts,  is  the  aftual  accomplifliment  of  the  thing  (H-  I 

pulated,  the   meafure  of  the  damages  by  no  means  anfwered  'the  j 

objed  propofed,  and  was  an  imperfcft  remedy.     Upon  this  ground  ' 

courts  of  eijuity  interfered,   and  dealt  with  the  corrupt  confcience  • 
of  the  party^  when  lie  refuftd  to  perform  what  he  had  llipulated, 

and  toniake  the  remedy  adequate  to  the  mifchief,  equity  directed  | 

that  to  be  done,    which  a    man    in  honefiy  and  confLience  ouglu  : 

to  have  done  of  hiiufelf  :  that  is,  that  the  eftate  itfelf  be  fettled,  or  j 

it  decreed  a  delivery  of  the  tiiing  itftlf,  or  a  performance  of  what  j 

\vas  ftipiilated  according  to  the  contraft.      c  It  is  therefore  a  gene-  i 

ral  rule,  that  a  court  of  equity  will  decree  any  contraft  that  ought  j 

in  cojifcience  ipecifically  to  be  carried  into  execution.  \ 


Chatter    Sixth. 

OF  THE  POWER  OK  COURTS  OF  EQUITY,  RESPrXPING 
CONTRACTS  RELATING  TO  THINGS  REAL. 


L, 


<ANDS  being  of  a  fi^fcd  and  permanent  nature,  we  find  that 
contrafts  concerning  them,  have  claimed  much  more  of  the  atten- 
tion ol  courts  of  equity,  than  contra-fls  of  a  perfonal  nature  :  and 
a  much  mbi>rc  important  obje(!:t  can  be  anfwered  by  the  enforcing 
of  the  fpecitjc  pcrlormance  of  real,  than  perfonal  contracts.  To 
invefiigate  this  fubjcct  fully,  I  Jhall  cuulider, 

1.  On  vv-liat  Groands,  Courts  will  decree  a  fpecific  performance 
of  Co,ntra<5is  re-lpecjt ing  Lands. 

2.  When  they  will  i'^t  them  alidc,  as  unrcafonablcaivl  frando- 
Icnt. 

3.  Whcu  ihry  will  refufe  tointerpofe  i?tfix:dingfucb  Contrafts. 

I.   On 

k  a  Pow.  (Joa.  3.         »•  Giib.  H'iil.  Clian.  236,  2J7. 


RELATING  TO    THINGS  REAL.  445 

T.     On  what  Grounds  Courts  will  decree  a  fpeciac  performance 
or  executory  Contracts  refpcifting  Lands. 

J  This  part  ef  the  .jurifdicllonofa  court  of  equity,  isdlfcretion- 
ary,  not  ordv  in  cafes  where  there  is  an  election  of  two  remedies, 
by  applying  to  a  court  of  equity  for  a  fpecific  perfi)rmance,  or  by 
a<f>ion  at  law,  as  in  the  common  cafes  of  covenants  .-  Init  alfo  in 
thofe  cafes,  where  there  is  no  remedy  on  tlie  agreement  at  law,  fo 
tliat  ualcfs  a  court  of  equity,  will  carry  it  into  execution,  it  cannot 
be  enforced  at  all.  '  But  it  is  ageneral  rule,  that  a  court  will 
not  decree  a  fpecific  execution  of  an  a2;reement,  on  a  petition,  where- 
on damages  would  not  be  recovered  at  law  in  an  aiftion  :  and  that 
the  particular  inflances  in  whicii  they  have  inierpofed,  furni(h  ex- 
ceptions to  the  general  rule.  /  The  true  ground  of  dilliudion 
feems  to  be  this  :  fucli  agreements  whereon  an  a<^ion  at  law  cannot 
be  niaiutained,  by  reafon  merely  of  a  formal  defecl  of  the  inftru- 
ment,  will  be  carried  into  execution  jn  chancery.  But  that  court 
will  rarelv  enforce  an  aaireemeat,  whereon  an  aftion  cannot  be 
maintained,  by  reafon  of  ever.ts  not  happening,  as  provided 
for  'by  tlie  parties,  the  abfcnce  of  wliicli,  render  the  agreement 
ineffeftual  at  law  :  becaufe  the  fame  condrudion  mult  be  made  oa 
an  agreement  in  equity,  as  at  law, 

g  I  let  hat 'exhibits  a  bill   for  the  fpeciHc  performance  of  a  con- 
trad  or  agreement,  miiPt  in  order  to  entitle  himfelf  to  the  aid  of  tlie 
court,  flievv  tliat  he  has  performed  all   that  was  contracted  to  bs 
done  on  his  part,  or  that  he  is  ready  fo  to  do,  but  it  is  a  rule  of  equity 
in  contrads  and  agreements,  that  they  muit  be  decreed  to  be  per- 
formed on  both  fides,  and  cntirc'v,  or  not  at  all.     And  tlicrefore, 
if  it  has  by  fubfcquent  events,  become  impofnble  fur  the  plaintifFto 
perform  his  part  of  the  agreement,  at  the  tiu^i  of  exhibiting  his 
bill,  he  cannot  be  entitled  to  a  fpeciiie  performance  of  that  con- 
trad  which  he  hinifelf  is  incapable  to  execute  fpecifically.     *    Cut 
in  thefecafesa  didiudion  is  made  in  equity,  where  that  party  who 
has  performed  part  of  his  agreement,  and  is  in  no  default  for  not 
performing  the  refidue,  is  in  fuch  a  fituation,  tiiac  he  U  not  under    ^ 
any  difadvantage  from  wliat  he  has  done,  and    where  he  is  not 
in  ihch  a   fuuation  :  f  )r   in  the  latter  cafe  he  fuall  have  a  fpeciHc 

J  ,  D       -"  p-rformance 

^^  Po«.    Con.  14.         e  I!,,,],  r^;.     j  P.  wi!.  j^,.        f\  ,.,«,   c„n   r,. 
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performance  of  tlie  agreement  from  the  oth(;r  party.  As  wjisre 
a  man  contracted  ft)r  a  portion  v/itli  liis  wife,  and  agreed  tp 
fettle  upon  her  and  her  iiluc,  {pecific  lands  offucli  a  vakie,  free 
from  incumbrances,  and  fold  part  of  his  lands  to  difincumbcr  the 
reft  ;  if  the  wife  die  witiiout  iiliie,  before  the  fcttlement  be  actu- 
ally made,  he  Ihall  have  the  portion  nolwitliltanding,  becanfe  hav- 
ing fold  part  of  his  lands,  he  cannot  be  put  in  the  fame  fituaiion, 
and  ihcre  was  no  default  in  him,  fmce  he  \vas  going  on  to  fettle 
and  difincuniber  the  reft.  Therefore  t!ie  death  of  the  v/ife  will 
not  in  equity  alter  his  right  to  her  portion. 

;  A  court  of  equity  will  not  compel  a  purchafer  to  conipleat 
the  purchafe,  if  there  he  any  fuhftanrial  doubts  as  to  the  goodnefs  of 
the  title  of  the  vender,  but  he  may  not  defend  himfelf  on  pretence 
of  fome  formal  matter,  being  rcquifite  to  comp]':at  the  title,  wher\ 
that  circumftance  is  fupplied  by  other  matter,  which  makes  it 
equally  fecure. 

k  Courts  of  equity  in  tlie  conftruil^ion  of  executory  contrails  or 
agreements,  ccnfider  them  as  executed  from  the  time  of  their  being 
entered  into,  unlefs  fome  other  time  be  appointed  for  executing 
them,  it  being  a  principle,  that  wliere  one  for  a  valuable  confider- 
ation  agrees  to  do  a  thing,  fuch  cxeciitory  contraft  is  to.  be  taken  as 
done,  and  that  he  who  nuide  tlie  agreement  fliall  not  by  neglefting 
to  perform  it,  be  in  a  better  plight,  than  if  he  had  fairly,  and  iio- 
neftly  performed  without  delay  what  he  agreed  to.  Of  courfe 
when  a  contract  is  niade  for  the  fale  of  land,  tl;c  whole  eftate  is 
bv  the  agreement  parted  with  in  equity,  and  the  vender  is  confi- 
dered  as  a  truflec  for  the  vendee.  I  Upon  this  ground,  it  is  held 
that  tlie  vendee  (hall  be  liable,  if  no  laches  happens  on  i\\s  part  of 
the  vender  in  fulfilling  his  cjontrad,  to  all  contingencies  happening 
to  it,  in  the  intermediate  fpace  between  the  agreement,  and  the 
conveyance. 

OT  A  court  of  equity  will  djcree  the  fj)ecitic  execution  of  an 
flfrreement,  notwithftanding  the  infertion  therein  of  a  penalty,  in 
cafe  of  a  nqn  perfornia.:u:e  :  but  this  depends  upon  the  nature  of 
the  agreement,  for  where  the  objeJl  of  tlie  agreement  is  damage 
pnlv,  there  the  j"  ;  -^Iry  Hiall  be  the  criterion  of  the  injury. 

i  i  P.  VVil.   I9y.         f:  X  Vtz-  639.         /  ;  Pow.Ccn,  Cl.       »>  \y-^-  'i^- 
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»  A  beneikial   bargain   will    be  decreed  in  equity  :  fo  likewife 
will  one  that  happens  to  be  a  lofing  bargain  ;  for  the  fame  reafons 
and  principles  apply  to  both  cafes. 

Tho  parol  agreements  refpefting  lands  are  void  by  the  ftatnte  of 
frauds  and  perjuries,  both   in  law  and   equity,  yet  a  general  prin- 
ciple has  been  adopted,  that  where  an  agreement  is  in  fad  execu- 
ted,  it  is  taken  out  of  the  ftatute.     It  is  tiicrefore  a  nice  point  to 
be  fettled,  to  afcertain  how  far  the  contra^Sr  mufl:  be  executed  to  ex- 
clude the  operation  of  the  (latute.     The  defign  was  to  prevent  per- 
jury, as  well  as  fraud  in  fettingup  and  proving  mere  parol  agree- 
ments :   but  whe-e  they  have  been  fo  far  executed,  as  to  evidence 
beyond  a  doubt  the  exiftence  of  the  contraft,  the  danger  is  removed, 
o  and  the    reafon  ceafing,  the  law   irfelf  ceafes.     It  is   therefore  a 
general  rule   that  when  either  the  parties  have  In  part  executed 
the  agreement,  it  is  taken  out  of  the  itatute,  and  that  it  would  then 
be  highly  unrcafonablc  and  inequitable,  not  to  conipel  a  conipleat 
performance  J   and  parol  evidence  is  always  admitted  to  fliew  that 
the  agreement  has  been  in  part  performed  :  as  where  part  of  the 
purchafe  money  has  been  paid  ;  or  a  deed  has  been  made  out  and 
tendered  ;  or  the  purchafer   has  gone  into  poflefllon  of  the  land  ; 
pr  the  feller  has  delivered  pofleflion  :    but  propofals    or  mere  verr 
bal  agreements  without  the  aftual  execution  of  any  part,  are  within 
theflatute.      />  It  is    a  general  rule   that  when  the  parties  confcfs 
the  making  of  the  agreeHient,  it  is   taken  out  of  the  ftatute,  and 
the  performance  maybe  decreed.     But  where  the  defendant  pleads 
tliat  the  contraft  on  which  the  application  is  grounded  was  by  pa- 
rol,  and  demurrs  on  that  account,  this  is  not  fuch  admiflion  of  the 
contrad,  as  will  take  it  out  of  the  ftatute,  but  the  petitioner  mnft 
reply  an  agreement  in  writing,  or  theden^urrer  will  be  judged  in 
favour  of  the  defendant. 

7    A  perfon  fubfcribing  a  deed,  or  any  complcat  agreement,  as 

a  witnefs  only,  knowing  the  contents,  it   will  be  holden  a  fignir.g 

within  the  meaning  of  the  ftatute  :  for  the  meaning  of  the  ftatute  is 

to  reduce  contracts  to  certainty,  and  where  tliefubftance  has  been 

compried  with,  in  the  material   part,  tiie  forms  have  never  been 

inftfted  upon.     The  writing  a  letter  to  one's  own  agent,   I'ctting 

^         forth 
P!  2  Vern.  .^i^S,  .123.         0  Kirb.  40c.     I    Vez.   82,    197.       2   V^'z.  20<). 
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forth  the  terms  of  an  Jigrceineiit,  as  concluded  upon  by  him,  has 
been  coiificlcrccl  a  figning  within  the  llatute  :  bnt  in  all  thefe  cafes 
the  agreement  miifi  he  fully  aud  fairly  dated  ,  and  mere  fketches 
or  jM-oporals,  or  any  writings  that  do  riOt  contain  the  f.ihftanje 
of  the  agreement,  are  of  no  validity.  Such  i>  the  rule  the  in 
tliefe  cafes  it  is  apparent,  that  the  party  did  not  intend  to  be  bmnd 
by  the  figning. 

2.  On  what  Grounds,  Courts  v/ill  fct  afiJe  unreafonaTle  Con- 
trades. 

r  If  is  3  general  remark  that  courts  of  equity  will  be  much  more 
eafily  perfuaded  todifmifs  a  bill,  which  has  for  its  objed:!:  the  fpe- 
cilic  txecotion  of  an  unrcatonable  contract,  than  to  fet  alide  a 
contraft,  tho  it  be  not  llrictly  equitable  on  a  bill  for  that  purpofc  ; 
for  the  latter  is  to  deprive  the  party  againfl:  whom  it  is  preferred, 
of  that  to  which  by  law  he  has  a  right  :  i^nd  if  a  court  be  prevailed 
upontofet  afide  fuch  an  agreement,  it  will  be  on  refunding  wliat 
has  been  paid  bona  fide,  and  makin<T  allowances  for  improvmcnts. 

The  better  opinion  feems  to  be  that  the  mere  fa^^  of  a  bargain 
being  unreafonanlc,  is  not  a  ground  to  fct  it  afide  in  equity,  if  the 
tiic  parties  arc  of  age,  perfcclly  acquainted  with  their  rcfpeiftive 
rights,  each  of  them  a\yare  of  what  is  done,  free  from  any  decep- 
tion, and  fpeak  what  they  rcfpectively  mean  :  for  contrads  are 
not  to  lie  let  afide,  becaufe  not  fuclj  as  the  wifeft  people  would 
make,  but  there  rauft  be  fraud  to  make  void  acts  of  this  folemn 
and  deliberate  nature,  if  entered  into  for  a  confitkration.  But  if 
there  be  any  fraud  in,  tiie  tranfaction,  than  unreafonablenefs  in  the 
bargain,  v/lictherit  be  on  the  lide  of  the  vender  or  vendee,  will  be 
a  good  ground  on  which  a  court  of  equity  may  he  applied  to  fet  it 
afide  :  and  agreements  that  are  not  properly  fraudulent  in  that 
fenfe  of  the  term,  which  hnports  deceit,  will  neverihelefsbe  reliev- 
ed againft  en  the  ground  of  inequality,  and  impofed  burden  or 
l»nrdfliip  on  one  of  the  parties,  to  t!ie  contract  j  wh.ich  is  con- 
fidercd  to  be  immoral  and  unconfciencions.  As  if  a  covenant  fiiould 
be  iriferied  in  the  mortgage,  that  if  the  interefl:  be  not  punftually 
paid  at  the  d:iy,  it  Hiall  be  turned  into  principal^  and  bear  interefl, 

r    Z    row    Con.  I4J. 
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equity  will  relieve  agair.ft  it  as    fraudulenr,  bec.xufe  it  is  confider- 
ed  as  Linjuft  and  opprcflive. 

/In  cafes  of  fraud  or  impofed  hardfliip  on  one  party,  by  anctlier, 
it  isnoanfwer  to  Uie  relief  prayed,  to  fay,  that  the  party  applying 
was  a  partaker  of  the  crime  ;  for  this  cannot  be  fald  in  any  cai'c 
ofoppreffion,  with  regard  to  the  party  opprelled,  fiuce  it  is  t!iat 
very  hardfliip  that  he  is  obliged  to  fnbmit  to,  that  conftitutes  the 
crime.  Therefore  a  compliance  with  terms  impofed,  that  are  il- 
legal, as  the  payment  of  ufurious  intereft,  will  not  alter  the  relief 
in  a  court  of  equity.  Confequently  the  maxim,  that  to  him  v/Lw 
afts  voluntarily,  notiijary  is  done,  does  not  hold  in  cafes  of  fraud- 
ulent or  hard  bargains,  impofed  upon  one  party,  againfl  which 
equity  relieves.  It  is  only  the  corrupt  confclence  of  the  perfons, 
which  impoied  facli  bargains,  that  is  to  be  confidered  ;  and  it  is  that 
corruption  alone  which  entitles  the  opprefftd  party  to  relief,  t  But 
where  both  parties  are  criminal  in  an  equal  degree,  there  the  niaxinj 
that  to  him  who  aiEls  voluntarily,  no  injury  is  done,  applies  :  as 
in  the  cafe  of  gamellers  ;  for  if  tuo  p^rfons  will  fit  down,  ami 
endeavour  to  ruin  each  ether,  if  one  pays  the  money  won,  the  law 
will  not  enable  him  to  recover  back — or  if  he  «tees  not  pay,  the 
other  cannot  recover  it — for  as  thei  e  is  no  opprelfion  on  either 
party,   equity  cannot  relieve. 

K  Equiiy  may  fct  afide  a  contract,  which  is  an  unreafonable  a<l- 
vantage  taken  of  a  necelTitous  man,  or  wlvere  the  bargain  was  not 
fairly  obtained  in  refpedt  of  the  circumftances  the  party  was  in.  *  If 
fuch  inequitable  advantages  be  taken  of  a  man's  circuir.fla«ces,  and 
the  fecurities  taken  from  him,  be  outftanding,  fo  that  the  p.irty 
holding  them  is  to  be  redeemed  :  a  court  of  equity  will  decree, 
that  on  paying  the  fnm  bona  :ldc  due,  the  fccuriiits  lluiU  be  given 
«p  :  but  if  he  has  received  more  than  is  due,  he  Ihall  refund  the 
iurpkis  and  deliver  tip  the  fecurities. 

y  Inadequacy  of  price,  abn:ra<?Led  from  all  other  coouderations, 

(eems  of  itfcif  to  furnij'ii  no  ground  on    wliich  a    court  of  equity 

can  fet  aiiue  or   relieve    a  party  to  a  contract  :  for  the   law  has 

never  fixed  any    certain  proportion,    that  the  price  mufc  bear  to 

t^lie  thing  purchafed  :  bat  if  the  cauie  of  the  jneouality  of  theprice, 

be 
/  I  P.  Will.  410.         /  2  Pow.  Cm.  i^o.         u  3  P.  Wll!.  290.     I  Ver.T. 
46j.        *  3  P.  Will.  i^i.        y    ^?,.^'.  Oa.   iji.     aV^i.  jiS. 
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be  founded  in  circumftances  from  whence  the  court  may  conclude 
that  thtconfcnt  of  the  party  was  not  free,  or  was  conditional, 
thro  miiluke,  fi-ir,  or  mifreprefentation,  or  under  the  inipuUe  of 
diftrcfs,  known  tc;  the  otlier  party,  then  fiich  contracl  may  be 
fet  afide.  «  So  if  die  inadequacy  of  the  price  he  fuch  as  to  evince 
an  over-reaching  on  one  fide,  and  imbecifuy  on  tlie  other  :  that 
the  perfon  did  nor  underiland  the  bargain  he  niade,  or  mull  have 
been  fo  opprefled,  as  to  he  glad  to  make  it,  knowing  its  inade- 
quacy, it  would  feem  reafonable  that  the  contract  fhould  be  fet 
afide. 

X  Bargains  originally  oppreflivc,  as  well  as  thofe  gained  thro 
fear,  may  by  the  fubfequent  act  of  the  party  opprefled  be  made 
binding:  for  where  a  man  is  fully  apprifed  of  his  right,  and  un- 
derllands  what  lie  does,  whatever  may  be  the  nature  of  the  ori^i- 
nal  tranfaition,  a  fubfequent  confirmation  will  make  it  good : 
becaufe  if  men  who  are  free  agents,  will  with  open  eyes,  ratify 
invalid  agreements,  a  court  of  equity  will  not  relieve  them,  .v  But 
if  fucli  confirmation  were  obtained  fraudulently,  a  court  of  equity 
would  breakthrough  it,  and  impeach  the  original  contract,  how- 
ever deeply  intreriched  behind  fortifications  of  this  kind. 

X  Cofitrafts  may  be  fet  afide  as  fraudulent,  that  are  intended 
to  impofe  upon  and  deceive  other  perfous,  not  parties  to  the  fraud- 
ulent contra(!;ts.     Such  as  marriage  brocage  coutrafts. 

a  Courts  of  equity  from  views  of  national  policy,  have  fet  afide 
all  catching  bargains,  or  coniracfts  made  v.iih  heirs,  or  expectants,- 
fjr  the  difpofal  of  their  expectancies,  conlidering  them  as  iutriufi- 
caliy  corrupt,  fraudulent,  and  uncoufcionable  ;  encouraging  difo- 
bcdience  and  extravagance  in  heirs  and  expectants,  on  the  one  hand, 
and  avarice,  fraud,  and  impofition  on  the  other.  And  no  fubfe- 
quent aft  of  the  heir,  though  voluntarily,  and  not  under  an  appre- 
henlionof  legal  durcfs,  will  help  fuch  a  contracif,  if  the  heir  at  the 
time  lie  under  a  mifappreheufion,  and  not  fully  apprifed  of  the  na- 
ture of  his  right.  iBut  il'the  contrail:  for  an  expectancy  be  exprefsly 
fliewo  to  have  been  tree  from  fraud  or  impofuion,  and  the  vender 
being  fully  informed,  and  with  his  eyes  open,  ratify  the  contraci:, 
he  will  by  fuch  new  agreement  bar  himfelf  of  the  relief,  he  might 

olherwife 
u   2  I'oNv.   C.>n.  153.     A.-  2  Vti.    152.     y  2    IV,w.  Con.  164-.     z  iUid.     «   ' 
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otherwife  have  had  in  a  court  of  equity.  Bat  fuch  ratification  niuft 
be  after  full  information,  freely,  without  comruUion,  and  at  a  time 
when  the  vender  is  free  from  all  reftraint  or  apprehenfionfrom  the 
perfon,  on  whom  the  expectancy  refts,  and  when  it  cannot  be  faid, 
that  there  is  any  perfon,  on  whom  any  deceit  can  be  committed,  by 
reafon  of  fuch  new  agreement,  and  there  is  no  impediment  againit 
the  party,  fuppofed  to  be  impofed  upon,  feeking  relief  by  difclofing 
his  cafe  to  a  court  of  juftice. 

'  An  agreement  may  be  fet  afide,  by  reafon  of  a  miftake  in  the 
parties  making  it,  if  the  point  mifconceived,  be   the  caufe  of  the 
agreement;  for  if  an  agreement  be  entered  into,    upon  the   pre- 
fumption  by  one  of  the  parties,  of  a  htt  tliat  is  not  really  fo,  as 
the  party  believes,  the  agreement  as  to  him  is  of  nc  force,  becaufe 
he  did  not  <vve  his  a  (lent  to  what  is  agreed  upon,  abfulutely,  but 
upon  certain  condulor.s,  which  are  not  verified  by  the  event.     Up- 
on the  fame  principle,  it  bus  been  held  that  if  a  party  at  the  time 
of  entering  into  an  agreement  refpt(fling  a  claim,  capable  of  being 
precifely  afcertained,  be,  at  the    time  of  contracting,   ignorant  of 
the  precife  value  of  it,  but  ftipnlates  under  an  idea,  and  Nvith  an 
intent  that  what  he  receive!:  IhrJl  be  equal  in  value,  to  what  he  has 
a  claim  to  ;  this  will  furnTflT:  a  luHicient  ground  to  a  court  of  equity 
to  fet  afide  the  agreement,  if  the  thing  to  be  received  turn  out  not 
adequate  to  the  price  of  the  claim,  when  the  value   is    accurately 
adjufted.     d  But  thefe  cafes  mud  be  diftinguifiied  from  thofe,  where 
the  right,  or  thing  ftipulated  about,  is  doubtful,  and  no  ignorance, 
or  want  of  information  can  be  pretended,  rei'peding  it,  for  in  cafes 
of  that  kind,  it  is  not  necefliiry  for  a  court  of  equity,  after  an  agree^ 
ment,  if  there  be  not  a  plain  mlftake  fhewn,  contrary  to  the  intent 
of  the  ])artics,  to  refort  to  the  original  right  of  the  parties.     That 
the  right  is  doubtiiil,  is  fuflicient  ground  to  itipport  an  agreement 
repoding  it. 

e  An  agreement  for  the  fale  of  an  eftate,  which  fromtlie  nature  of  ir, 

when  compared  with  the  circumftances  of  either  of  the  parties  to  it, 

furnifhes  decifive  evidence  of  his  being  furprifed,  will  be  fet  afide  in 

equity,  tho  there  be  no  proof  of  furprife,  fraud,  or  circumvention, 

and  iho  a  conveyance  lias  been  n:ade  purfuant  thereto.    /  A  fuj^pref- 

M  m  m  fion 
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fiou  oftlieirmh,  or  a  niiiVepreitntation  in  a  point  material,  will  be 
deemed  a  grofs  fraud,  aiul  be  fullicient  ground  lo  fet  alide  the  con- 
iraft.  As  where  tl;e  vendor  milVeprefeiits  the  quantitv  of  lant? 
propoll'd  to  be  ff.ld,    tliis  will  fct  afidc  the  conirafl-, 

g  If  a  bill  be  brought  for  the  rerformance  of  a  thing,  for  the 
non-j)crformance  of  which,  a  peniilty  is  recoverable  at  law,  the 
plaintiff  nuill  by  iifs  bill,  wave  all  bem^lit  of  forfeiture,  or  it  will 
be  a  good  c«ufe  ofdemurrer,  A  court  will  not  fuffer  an  advantage  to 
be  taken  of  a  penally,  or  forfeiture  annexed  to  an  agreement,  where 
the  fa<b(t-ince  of  the  contract  may  be  obtained,  notwithllanding  the 
penalty  be  not  levied.  Nor  v/Ul  equUy  permit  any  advantage 
to  be  taivcn  of  a  pciialtv  or  forf-iluie,  where  compenfation 
can  be  made.  Kqulty  will  not  relieve  againft  an  agreement,  th® 
from  the  terras  of  it,  it  feems  to  be  in  the  nature  of  a  penalty,  if 
it  be  not  really  fo.  In  :dl  cafes  where  an  agreement  is  voluntary 
and  in  favour  of  one  of  the  parties,  the  condition  tho  penal  in  its 
efFefts,  will  be  binding  on  the  favored  party;,  if  the  agreement  be 
BOt  ftriAly  periornied.  />  As  wiicre  a  .icditor  agreed  to  take  a 
lefs  fum,  than  his  debt,  if  paid  precifciy  by  fuch  a  day  ;  if  it  be 
not  paid  by  tiie  liuje,  the  creditor  cannot  be  compelled  to  take 
the  fame  fum  afterwards,  f.cjuity  will  give  relief  againil  ti)c 
penalties  of  bonds,  for  the  performance  of  covenants,  and  by  our 
ftatute,  courts  of  law  on  a  fait  upon  the  bond,  are  veiled  with  the 
power. 

5.  Of  the  Principles  on  which  Courts  refufc  to  interpofe  nsJ- 
petling  contrrtcfs. 

As  the  objeC^t  of  the  interference  of  courts  of  equitv,  is  to  give 
a  more  conr>lcat  remedy,  and  rciuler  more  adequate  jufticc  thrm 
can  be  clone  at  law,  by  enforcing  a  fpecific  executicMi  of  the  con- 
traft,  they  will  not  intcrpofc  where  the  matter  lies  in  damages 
only,  and  cnjris  of  law  can  give  as  cfFci^hial  remedy  as  equiiy. 
Ccuirts  of  equity  havz  a  dif^rccionary  power  in  the  exercife  of  this 
bniuch  of  their  jurifdiiition,  but  their  difcretion  is  founded  on  cer- 
tain grounds,  and  governed  by  iixtd  rules,  i  The  leading  maxim 
a«,  that  every    agreement  to  merit  th^  interpofilion  of  a  court  of 

equiry 
^  i  Pow.  Coi.,  204.     /j  Vern.  aac    /  i  Pow.  Con,   jjl. 
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■e<|uiry  in  its  ravour,  mnfl  be  fa,ir,  jufl;,  reafonabk,  bona  fide,  cer- 
tain in  all  its  parts,  mutual,  ufeiui,  made  upon  a  good  or  valira- 
Me  conlideration,  not  merely  voluntary,  confiftent  with  the  gene- 
ral  policy  of  a  well  regulated  ibdety.  and  free  fromf-ud,  circum- 
vention, and  furprife  :  or  aticaft  fiich  an  agreement  mull:  in  its  ef- 
fects v.ltimately  tend  -to  prodctce  a  jult  end  :  othcrwife  courts 
of  equity  will  not  decree  a  (pecific  performanc'C.  If  there  be  a 
concealment  of  a  material  circumibncc,  a  miireprefcntation,  iftha 
agreement  be  unreafonable,  exorbitant,  and  made  with  a  perfon  of 
weak  intellefts,  if  there  be  want  of  certainty  and  mntuality,  courts 
will  refufe  to  interpofe  and  decree  a  fpecific  execution  of  the  con- 
trail:!:, k  Nor  will  they  make  a  decree,  that  will  be  vain  and  nu- 
gatory, or  djrert  any  tiling  to  be  done  that  mull  be  ulclcfs. 
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N  the  fowgoing  chapter  w^o  conudcrcd  cxccutery  contra(5ts  ref- 
peding  lands  :  we  are  p.ovv  to  confider  tiie  jirildiclion  of  courts 
-ot  equity,  refpeding  tlie  title  cf  lands,  where  the  conveyance  com- 
ports with  the  legai  forms,  and  the  contraft  has  been  exectUed. 
Tills  is  an  imjwrtant  branch  of  their  autkoritv  :  they  have  tlie 
power  to  let  aiide  tliC  conveyance  of  him  who  has  the  legal  title, 
and  m:iy  decree  that  hefnall  convey  to  him  who  hiS  the  equitable 
litJe. 

Conveyances  of  lands -may  befeV  afide,  not  only  for  fraud  prac- 
tifvdby  one  party  on  the  other,  but  where  a  fraud  is  Intended 
to  injure  creditors  and  purcliallrs. 

it  may  be  remarketl  generally,  that  the  fame  circumdanccs  of 
fraud,  which  will  JLiltifv  courts  of  equity  to  relieve  airainihan  exe- 
cntory  contract,  willjuiiify  them  in  fetting  alide  conveyances  where 
ihe  cuniracl  has  been  excLuted.  i  hercfore  in  ail  inilauccs  of  inipoli- 
tion,  mifiepreilntatiou,  concealnicnt  of  maleriil  iacls,  taking  ;iu 
jjntair  advantage  of  a  weak  and  fnnple  man,  or  an  unreafonable 
ad\a!itage  of  a  neceiruous  man,  by  Vv  nicii  couveyLuices  ofcdatear^ 

ubiained 
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obtained,  a  court   of  equity  may  interpofe.     I  fhall  mention  a  few 
cafes  to  illuftrate    thefe  general  principles. 

A  perfon  agrees  to  purchafe  of  another  who  cannot  read  a 
certain  part  of  his  farm,  procures  a  deed  to  be  drawn,  compre- 
hending in  the  defcription,  the  wliole  of  the  farm,  or  more  tiian 
was  intended  to  be  fold,  and  reads  it  to  the  party,  as  containing 
only  the  quantity  agreed  to  be  fold,  and  prevails  on  him  to  execute 
it  5  this  frauduieni  act,  will  authorife  the  court  to  fet  afide  the 
conveyance.  So  where  a  collector  having  rates  againft  a  non-rcfi- 
dcnt  proprietor,  applied  to  him  to  colleft  them,  and  offered  to 
purchafe  the  lands.  By  mifreprefentation,  he  induced  the  owner 
to  agree  to  fell  a  certain  quantity  of  land,  at  a  certain  price,  and 
then  by  art  and  fraud  procured  fuch  a  defcription  to  be  infcrted  in 
the  deed  as  codnprehended  a  large  traft  of  land,  which  the  feller 
had  no  idea  of  owning  or  conveying,  tho  he  was  in  faft  the  owner. 
Such  circumftances  of  impofuion,  were  confulered  as  a  proper 
ground  for  a  court  of  equity  to  nullify  the  conveyance. 

o  Where  a  devifee  under  a  will  defedively  executed,  reprefents 
to  the  heir,  that  the  will  was  lawfully  executed,  and  for  a  fmall 
fum  obtains  a  relcafe  from  him,  fuch  releafe  may  be  fet  aflde,  for 
the  devifee  is  acquainted  with  a  fadl,  whicliif  the  heir  had  known, 
be  would  never  have  conveyed,  and  as  the  devifee  fupprelT'ed  the 
truth,  and  fuggefted  a  falfliood,  for  the  purpofe  of  obtaining  the 
releafe,  it  ought  to  be  fet  afide.  The  general  rule  is,  that  when- 
ever a  deed  is  obtained  by  the  fupprcllion  of  tiie  truth,  or  the 
fu2,ge{iion  of  a  falfliood,  the  impofuion  is  of  fuch  a  nature,  as  will 
authorife  the  interpolition  of  a  court  of  equity. 

p  Where  a  perfon  claims  a  right  againfl  another,  who  denies  it, 
and  they  compound,  and  the  claimant  relcafes,  if  he  afterwards 
finds  full  proof  of  his  right,  yet  his  releafe  fliall  not  be  fet  afide, 
becaufe  the  right  was  contemplated  in  the  fettlemern,  as  a  maiter 
in  difpute.  Relief  can  be  had  only  where  the  perlon  in  the  fettle- 
inent  was  ignorant  of  his  right,  or  the  fame  was  concealed  from  him. 
?  So  where  a  fetrlement  is  made  upon  the  fuppofuicn  of  a  right, 
audit  afu-rwaicls  comes  out  to  be  the   other  iide,  yet  the  agrec- 

•  i  P.  Will.  239.        />  kid.  727.        q  J  Atk.  ic. 
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ment  is  binding,  for  the  ccmpvoniife  was  of  a  doubtful  right,  and 
ib  contemplated  by  the  parties.  r  So  where  the  parties  have 
all  equal  means  of  knowledge,  and  have  a  full  opportunity  to 
know  the  fadt,  and  make   a  mil1;ake,  equity  will  not  relieve. 

/  An  artful  fervant  who  had  great  influence  over  a  weak  mnfler 
procured  a  conveyance  of  real  eflate,  to  qualify  him  to  kill  game 
according  to  the  Engliili  law,  and  a  fictitious  confideration  was 
inferted  in  the  deed  .  The  fervant  then  claimed  to  hold  the  eftate 
by  the  conveyance,  as  a  gift,  and  on  a  trial  at  law  his  title  was  efta- 
blifhed.  But  equity  relieved  on  the  ground  of  fraud,  Impbfitiort 
and  undue  influence,  and  the  rule  was  laid  down,  that  where  a  confi- 
deration was  exprefled  in  the  deed,  the  claimant  could  not  fet  up 
a  diiFerent  confideration,  or  claim  as  a  gift,  and  that  fjch  an  attempt 
was  an  evidence  of  fraud.  The  paity  impofed  upon,  at  whole 
fuit  the  conveyance  was  fet  afide,  was  not  fo  weak  as  to  be  unftt 
to  manage  bis  affairs,  but  onlyfo  weak  as  to  be  liable  to  be  impof- 
ed upon. 

i  A  perfon  obtained  a  conveyance  without  confideration,  from 
another,  over  whom  he  had  great  influence  and  command,  and 
who^  tho  he  could  not  legally  be  coniidered  as  a  lunatic,  or  idior, 
yet  was  a  very  weak  man,  unfit  to  manage  his  bufmers,  and  liable 
to  be  impoicd  upon.  Such  conveyance  was  fet  afide  in  favor  of 
the  heir,  and  the  circumftance  of  not  reading  the  deed  to  the  per- 
fon,  was  confidered  as  a  badge  of  friiud.  Tho  it  appeared  that 
he  intended  to  difinherit  the  heir,  yet  as  it  appeared  that  fuch  inten- 
tion was  owing  ro  the  fraud  of  him  who  obtained  the  conveyance, 
it  was  determined  that  this  would  bring  it  back  and  revell  it  in  the 
heir.  Here  the  relief  is  grounded  on  the  fraud  and  impofiticn, 
without  any  adequate  confideration,  for  if  the  agreement  had  been 
ia.'n-\y  made,  and  a  reafonable  confideration  given,  it  would  have 
been  binding.  So  far  then,  equity  may  relieve  weak  and  foolifh 
men,  Irom  their  agreements,  and  this  is  abfolutely  neceilary  to 
proteft  them  againll  Iharpcrs  :  but  if  a  mih  of  conmion  fctil'^,  in 
the  exercife  of  his  rcafon,  makes  u  foolilh  bargain,  not  havin<T  bcca 
deceived  by  any  mlfreprefentation  or  fujjprelfion  of  th.s  truth,  i.e 
can  have  no  redrefs.     For  equity  may  relieve  the  weak  and  fool- 
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ifli,  from  their  contracl^s,  when  an  unfair  advantage  is  taken  of 
their  weaknefs  or  folly  :  hut  will  never  relieve  men  of  fenfe  from 
tlieir  conirads,  when  they  were  overtaken  by  weaknefs  and  tolly. 

Conveyances  which  operate  tothe  pcjudice  of  piirchafcrs,  may 
be  fet  atide  for  fraud.  Faulkner  haviug  a  deed  of  land  unrecorded, 
fold  the  land  to  i^itedman  for  a  debt,  who  fuppofed  the  deed  to 
have  been  recorded.  Afterwards,  Faulkner  with  a  view  to  defeat 
Stcdman's  title,  applies  to  the  perfon  of  whom  he  purchafed,  for 
a  new  deed  to  his  fon,  on  giving  up  the  deed  to  hinifelf,  fiating 
that  as  his  deed  had  not  been  recorded,  a  new  deed  might  on  that 
being  given  up,  be  fafily  given  to  his  fan,  and  concealing  the  faft» 
he  had  given  a  deed  to  Stedman.  The  original  vender  f.ifpecling  no 
fraudulent  dcfign,  took  up  the  old  deed  and  gave  oix;  to  the  fon, 
which  was  recorded,  and  ^hich  defeated  btedman  of  his  legal  ti- 
tle, lie  then  brought  his  petition  in  equity  againft  the  Faulkners, 
and  the  original  vender.  Faulkner  attempted  to  rebut  the  ecjuity 
of  Stcdman's  claim,  by  (hewing  that  he  did  not  owe  the  debt  for 
Avhichthe  deed  was  given  ;  and  that  therefore,  he  was  juftified  ill 
taking  futh  a  meafLue  to  defeat  it.  On  enquiry,  this  fadl  was 
found  to  be  falfc,  and  the  court  fet  afide  the  deed  to  the  fon,  and 
decreed  that  the  perfon  who  conveyed  to  Faulkner,  fliould  convey 
iDStedman. 

Creditors  may  apply  in  equity  to  have  deeds  vacated,  which 
Vi-ere  fraudulently  calculated  to  defeat  their  title,  tho  generally 
ii>eaking,  they  have  remedy  at  law,  as  fraudulent  conveyances 
are  void  at  law,   againfl:  creditors. 

E.  G.  was  largely  indebted,  and  having  property,  purchafed 
lands  of  Tilden,  and  took  tlie  deed  to  his  father,  to  fcreen  the 
land  from  his  creditors.  The  father  mortgaged  as  collateral  ft;- 
curity,  part  of  the  land  to  Davis,  for  his  own  debt,  Fiflc,  one  of 
llic  creditors  to  the  fon,  levied  an  execution  thereon  as  his  tflate, 
andtlicn  applied  to  Davis,  and  requefted  him  to  levy  the  execution 
v/I.'.ch  he  had  ol)taincd  for  his  debt  fecured  bv  tlic  mortgage  on 
the  other  lands  of  the  father,  and  permit  hnn  to  fatisfy  his  debt? 
by  th',^  huiJ  taken  by  his  execution— But  Davis  refufed.     Fifl-;  then 
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brought  his  petiton  in  eciuity,  againft  tlie  father,  Davis,  and  Til- 
den,  prayinor  that  tlie  conveyance  from  Tilden,  to  the  father,  and 
from  him  to  Davis,  might  be  fet  afide,  and  Tilden  ordered  Jo  re- 
leafc  tohisp.  To  this  there  was  a  pica  in  alialement,  and  itvv-as 
aroiicd  that  Davis  was  a  creditior  to  the  father,  and  therefore 
flood  in  equal  equity  with  Fi&,  and  that  in  like  cafes,  the  condi- 
tion of  tiie  pofI'.iU)r  was  beft.  For  ImHv  it  was  contended,  that 
the  land  really  belonged  to  the  fon,  who  was  iiis  debtor,  that  Da- 
vis might  reliiiqnini  liis  claim  upon  the  mortgaged  premifes,  and 
fecure  Jtis  whole  debt  by  levying  on  the  other  lands  of  the  father  : 
that  unlefs  Fific  could  hold  the  lands  in  quefcion,  he  muft  lofe  his 
whole  debt,  and  that  it  was  u  rule  in  equity,  u  that  where  one 
claimant  iias  more  than  one  fund  to  rcfort  to,  and  another  has 
only  one,  the  firft  {hall  refort  to  that  fund  on  which  the  fccond 
lias  no  lien.  The  court  fuftaincd  the  petition — but  it  is  was  with- 
drawn without  a  trial  ontlic  merits.  The  dccifion  however  fettles 
the  point  that  where  one  claimant  has  fcveral  funds  to  refort  to, 
and  another  has  but  one,  that  the  firll  Hiall  refort  to  the  fund 
which  is  out  of  the  reach  of  tlie  frcond — and  that  they  would 
have  fet  afide  the  deed  and  ordered  conveyances  which  wguid  have 
been  competent  to  fucU  purpofe. 

If  this  cafe  had  been  tried  on  the  merits,  there  might  have 
been  a  queftiou  whether  Davis  had  two  funds  10  reibrt  to,  as  the 
land  in  queftion  was  all  tliat  was  mortgiged,  and  he  had  only  a 
legal  right  to  levy  his  execution  on  other  elbite  of  G.  without 
having  a  legal  lien  thereon  :  but  this  niakesno  dilFerence  in  point 
ef  principle,  for  if  Davis  had  two  funds,  then  the  decree  muft  have 
been  in  favour  of  Fiilc. 

When  debtors  attempt  to  fcreen  their  lands  from  being  taken  on 
execution  for  their  debts,  by  their  creditors,  courts  of  equity  will 
interpofe.  Thus  if  a  man  having  a  deed  o!"  laaid,  negieds  to  re- 
cord it,  for  the  purpofe  of  preventing  the  levy  of  an  execution 
upon  it  for  his  debts,  the  creditor  may  attach  and  caufe  his  execu- 
tion  to  be  levied  in  the  fame  manner,  as  tho  the  deed  was  record- 
ed, and  then  by  uu  application  in  equity,  he  may  compel  the  ven- 
der toreleafe  to  !)i!n,  by  which  he  will  acquire  a  legal  title.  Ju  a 
iimilar  caie  the  vender  ai'ter  the  Uiiid  was  aitachc-d,  took  back  the 
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deed  on  an  agreement  that  the  lame  fiiould  be  void,  for  the  parpofe 
of  defeating  llie  creditor^  who  had  attached.     But  he  was  decreed 
to  releaib. 

If  the  parties  in  conveying  lands  fliould  make  any  miftake  irv 
drawing  the  deed,  in  the  delcription  of  liie  land,  or  the  like,  and 
the  party  to  whole  advantage  the  niiftake  operates,  fliould  refufe  to 
recT;ify  it,  he  might  be  compelled  by  a  court  of  equity.  So  if  the 
conveyance  fliould  be  defective,  wanting  certain  legal  requifites, 
yet  if  the  contraft  of  fa!e  was  bona  fide,  and  an  adequate  coniidera- 
tion  given,  by  which  the  purchafer  acquired  an  equitable  title,  he 
who  has  the  legal  title  might  be  compelled  in  equity,  to  releafe  to 
him  who  has  the   equitable  eftate. 

A  court  of  equity  may  decree  the  conveyance  of  lands,  where  a 
perfon  has  by  a  millaken  apprehenfion  of  the  fubjed  given  up  hi» 
contracl:,  and  has  no  remedy  at  law.  ■^  A  man  purchafed  lundj 
of  two  joint-tenants,  and  gave  to  them  jointiy  a  note  for  the  pay- 
ment, and  took  from  them  a  bond  for  a  deed  on  payment  of  the  mo- 
ney within  a  certain  time.  Before  that  time  one  of  the  joint  tenanrj- 
died,  having  appointed  the  other  his  executor.  Within  the  time  limit- 
ted  the  purchafer  paid  the  money  to  the  furvivor,  and  took  from  him 
a  deed  of  the  land.  As  the  furvivor  was  executor  to  the  deceafed ,  the 
purchafer  fuppofed  that  the  dc«d  veltcd  him  v^ith  a  compleat  title 
to  the  land,  and  upon  that  millaken  idea,  gave  up  his  bond  for  s^ 
deed.  He  took  polleflion  of  the  land  and  occupied  it  for  d  lon<r 
time,  when  the  heirs  of  tiie  deceafed  joint-tenant,  being  fued  for  a 
debt  contrafted  by  him  for  the  purcliafe  money  of  the  land  in 
queftion,  brought  their  aiStion  at  law  for  the  recovery  of  the  land. 
It  was  apparent  that  the  purchafer, (as  the  right  of  furvlvorfiiip  is 
not  admitted  by  our  law,)  had  not  a  legal  title  ;  but  as  he  had 
paid  for  the  land,  to  the  perfon  who  had  a  right  to  receive  the  mo- 
ney, (the  furviving  joint-tenant  being  one  of  the  promiflees  in  the 
note,  and  executor  to  the  deceaferl,)  he  clearly  had  an  equitable 
title  :  :ind  the  giving  up  the  bond,  being  in  confcquence  of  a  mif- 
takcn  apprehenfion  refpetEling  the  effect  of  the  conveyance,  could 
not  in  good  confcience  prejudice  his  claim.  On  a  bill  in  equity,  the 
court  decreed  that  the  heirs  who  claimed  the  land,  fl-ould  releafe 
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to  the  purchafer,  and  laid  a  perpetual  injunftion  on  all  proceeding^ 
at  law. 

y  Where  a  deed  or  will,  is  fupprefled  by  a  perfon  deriving  art 
advantage  from  fuch  fupprefTion,  the  party  claiming  unller  fuch 
deed  or  will,  may  by  application  to  a  court  of  equity,  obtain 
a  decree  to  hold  and  enjoy  the  eftate,  and  the  fuppredbr  Ihall  be 
ordered  to  convey. 

=  Bill  in  equity  may  be  brought  to  compel  a  perfon  who  ha* 
the  deeds  of  another,  to  deliver  them  up  ;  for  in  trover  damages 
only  could  be  recovered. 


Chapter     Eighth. 

OF  THE  POWER  OF  COURTS  OF  EQUITY  RESPECTlNO 
CONTRACTS    OF  A  FERbONAL  NATURE. 

vJ  NDER  this  head  I  Ihall  confider,     I.  The  pow'er  of  a  Courg 
of  Equity,  to  decree  the  fpecific  performance  of  perfonal  Contradts. 

2.  The  power  of  a  Court  of  Equity  to  enforce  the  performance 
of  a  perfonal  Contraift;  where  there  is  no  legal  remedy, 

3.  The  power  of  a  Court   of  Equity  to  fet  ahde  a  perfonal 
Contract. 

4.  The  power  of  a  Court  of  Equity   to  relieve  in  cafe  of  Mif- 
takes  in  perfonal  Contradls. 

I.     The  power  of  a  Court  of  Equity,  to  decree  the  fpecific  per- 
formance of   perfonal   Contrads. 

It  is  a  general  rule,  that  where  the  matter  refpe£ls  perfonal 
things,  and  lays  merely  in  damages,  there  the  remedy  is  at  law 
only.  As  well,  becaufe  courts  of  law  can  give  as  full  and  effiefl:* 
ual  reparation  in  fuch  cafes  as  courts  of  equity,  as  becaufe  the 
afcertainment  of  damages  is  the  proper  buhnefs  of  a  jury,  and  can- 
not be  adjuftcd  by  the  confcience  of  a  chancellor.  But  where 
the  fpecific  execution  of  a  perfonal  contraft,  is  neceflary  to  ^o 
effectual  juftice,  and  anfwer  the  fubftantial  intent  of  die  parties  j 
courts  of  equity  will  decree  the  agreement  fpccifically,  tho  other- 
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wife  the  proper  remedy,  would  be  the  recovery  of  damages  by  a 
fuit  at  law.  Such  inrerpofition  will  he  in  cafes  of  contracts  to 
perform  fomething  relating  to  perfonal  things,  at  feveral  diftinct 
times,  or  at  a  future  period.  Such  contraSs  uiuft  be  fair,  equal, 
andjuftin  all  their  parts,  like  real  contrafts,  to  induce  a  court  to 
decree  a  fpeciflc  performance.  A  few  inflances  will  unfold  the  ex- 
tent of  this  branch  of  equitable  jurifdittion. 

h  Two-  perfons  agreed  with  another  to  purchale  feveral  parcels 
of  wood,  of  a  certain  defer  iption.  (landing  in  a  certain  place,  for 
the  fum  of_^350o,atfix  feveral  payments,  ia  fix  years,  and  to  have 
eight  years  to  difpofe  of  the  fame,  and  that  articles  of  agreement 
ihould  be  drawn  and  perfefte*!  with  ufual  covenants,  as  foon  as 
convenient.  The  fcUer  brought  his  bill  for  a  fpeciHc  perform- 
ance. The  coort  remarked  that  they  would  not  entertain 
bills  for  the  fpeaiSc  performance  of  agreements,  relating  to 
ftock,  corn,  and  articles  in  general,  of  a  perfonal  nature,  becaufe 
a  more  comp^^at  and  expeditious  remedy  might  be  had  at  law,  and 
the  value  of  fuch  articles  were  flutSiuating  :  that  the  proper  cafes 
in  which  to  grant  fpeciHc  relief,  x-efpefted  lands,  which  were  of  a 
certain  and  permanent  nature  :  but  that  notwitbftanding  this  ge. 
neral  dlftiu'llion,  there  ndght  be  fome  inftances,  in  which  adequate 
relief  could  not  be  had  at  law,  by  the  ufital  method  oi  granting 
conipeniation  by  way  of  damages  :  and  that  therefore  fpccific  re- 
lief oucrht  to  be  decreed.  This  cu!(e  was  confidered  as  a  proper 
fubjeft  for  fuch  equitable  interpofition  ;  but  rt  appearirrg  on  evi- 
dence, that  tlw  agreement  was  unfairly  obtained,  and  by  mifrepre- 
fentation,  the  bill  was  difmiHed  on  that  ground. 

e  A  fpecific  perFcrniance  of  articles  for  the  purchafe  of  eight 
hundred  tons  of  iron,  to  be  paid  for  in  a  certain  number  of  years, 
by  inftalmcnts,  his  Ircerr  decreed.  So  has  a  fpecific  performance  of 
a  leafe,  relating  to  aVluin  works  and  the  trade  thereni,  been  decreed 
becaufe  it  would  have  been  greatly  damaged,  if  tl>e  cm'enant 
bad  not  been  fpecifically  performed.  If  a  fliip  carpenter  ibould  con- 
tract for  the  puTchafe  of  a  great  quantity  of  timber,  growing  on 
land  which  might  be  convenient  for  his  uie,  by  the  vicinity  of  it, 
a  fpecific  performance  of  rlie  contratH:  only  could  anfwer  the  juf- 
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lice  of  tlie  cafe,  d  If  two  partners  fhould  enter  into  an  agreement 
ty  a  meniorancium,  to  carry  on  a  trade  together,  and  it  fhould  be 
Specified  in  the  memorandum  that  articles  ilioiild  be  drawn  purfuant 
to  it  :  and  before  they  were  drawn,  one  of  the  parties  fhould  fly  off, 
and  a  bill  fhould  be  preferred,  there  can  be  no  doubt  bat  that  a 
court  would  decree  a  fi>ecific  performance  of  the  contradl,  tho  of 
a  perfonal  nature,  f  But  a  fpecific  performance  of  a  contract  to" 
transfer  South-Sea  ftock,  was  rcfufed  to  be  decreed  ;  becaufe  thai 
remedy  was  conipleat  at  law,  as  the  party  by  the  money  recover- 
ed in  damages  could  buy  fuch  (lock,  which  made  it  d liferent  from 
land,  becaufe  one  parcel  of  land  might  be  more  pleafant  or  con- 
venient than  another,   but  all  South-Sea  ftock  was    alike. 

Here  a  general  maxim  muft  be  obferved,  that  there  is  a  diffe- 
rence between  contrad s,  that  are  immediately  to  be  executed,  and 
thofe  which  are  to  be  executed  at  diftant  and  different  times,  in 
refpeft  of  their  fpeciiic  performance  :  that  where  contracts  are  im- 
mediately to  be  perfoiTned,  and  are  broken,  adequate  damages  can 
be  given  by  a  court  of  law,  but  where  they  are  to  be  executed  at 
different  times,  and  arc  to  be  a  long  time  in  the  execution,  there 
a  fpeci'Sc  performance  only  can  give  conipleat  relief. 

2.  The  power  of  a  Court  of  Equity  to  enforce  the  perform- 
ance of  a  perfonal  Contraft,  where  there  is  no  legal  reinedy. 

This  may  be  done  w'hcre  the  contract  ceafes  to  be  obligatory  by 
operation  of  law,  or  where  it  is  defeated  by  the  aft  of  the  party* 
In  all  cafes  of  joint  contraciTfs,  if  one  of  the  obligors  die,  the  con- 
tract furvives  againft  the  furviving  obligoi",  and  the  executor  or  ad- 
miniflrator  of  the  deceaied,  is  dilbharged  at  law  from  the  obliga- 
tion :  but  in  cafe  the  furviving  obligor  is  a  bankrupt,  and  un- 
able te  pay  the  debt,  then  the  eflate  of  the  deceafed  obligor,  is  in 
equity  confidered  as  holden  to  pay  it  ;  and  may  be  purfued.  in 
the  hands  of  the  executor  or  adminiftrator,  till  fatisfadiion  is  ob- 
tained. /  This  principle  has  been  repeatedly  recogni/.ed  by  the 
the  courts  of  this  (late,  and  petitions  of  this  defcription  have  been 
frequently  fuflained. 

^   A  man  before  marriage  gives  a  bond  to  a  woman  to   leave 

her  a  thoufand  pounds,  if  flie  furvives  hhn,  and  then  marries  her. 

The 
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The  hufband  dies  inreflate  ;  here  tho  the  bond  became  void  by  the 
fubfequent  intermarriage^  yet  equity  will  enforce  the  fulfihiient  o? 
it,  becaufe  it  is  in  the  nature  ofa  marriage  agreement. 

Courts  of  equity  may  grant  relief  upon  perfonal  contracts,  where 
the  party  againft  whom  it  was  intended  to  operate,  has  defeated 
it  at  law  by  a  wrongful  aft.  *  Little  was  indebted  to  Warner  in 
the  fum  of  one  hundred  pounds  on  accoimt  of  furetifhip.  Warner 
propofed  to  give  this  debt  to  his  (on  Reuben,  as  part  of  his  por- 
tion, and  to  take  two  notes  from  Little  for  fifty  pounds  each  paya- 
ble to  Reuben.  Warner  being  illiterate,  and  unable  to  read, 
trufted  wholly  to  the  honefty,  and  uprightnefs  of  Little  ;  who 
being  dlfpofed  to  take  advantage  of  him,  gave  the  notes  for 
ten  per  cent,  intereft,  with  an  intention  to  defraud  Warner  of  the 
money.  Warner  delivered  the  notes  to  his  fon,  and  when  on 
his  deceafe,  they  canif  into  the  hands  of  Fowler,  his  adminiftrator, 
they  had  been  altered  from  ten,  to  fix  per  cent,  intereft.  Fowler 
put  the  notes  in  fuit,  and  Little  tajcing  advantage  of  the  alteration* 
avoided  them  at  law.  Upon  this  Fowler  preferred  his  bill  in  chan- 
cery dating  the  whole  cafe  and  praying  for  relief. 

It  was  contended  on  the  part  of  Little,  that  if  the  note  had  not 
been  altered,  that  a  recovery  might  have  been  had  at  law,  for  the 
plaintiff  might  have  fhewn  that  the  giving  of  the  note  for  ten  per 
cent,  was  an  impofition,  and  he  might  have  given  unlettered,  in 
evidence,  which  would  have  made  the  note  good  at  law.  And 
as  the  legal  remedy  on  the  note,  was  defeated  by  the  aft  of  alter- 
ing it,  there  could  be  no  relief  in  chancery.  But  the  coavt  deter- 
mined, that  as  the  firft  wrongful  aft  was  done  by  Little,  and  as  he 
gave  a  note  void  upon  the  face  of  it,  for  the  purpofe  of  defrauding 
Warner,  fuch  void  note  did  not  extinguiih  the  original  debt, 
and  that  the  fubfequent  alteration  could  not  purge  the  original 
fraud,  and  wrong  of  Little  :  therefore  he  ought  to  pay  the  debt, 
which  exiftcd  in  juftice,  and  they  decreed  the  fame  accordingly. 

i  A  man  voluntarily  gave  a  woman  a  bond  in  the   penalty  of  one 

thoufand  pounds,  conditioned,  that  if  he  did  not  marry  her  within 

a  twelve  month  after  date,  he  would  pay  her  five  hundred  pounds. 

Soun  after,  under  pretence  of  reading  it,  he  took  it  againfl  hercon- 

fent 
*  Little  V3.  ITowler,  S,    C.    1785.        i  i   Atk.  zS/. 
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frnt  :  and  carried  it  away.  A  bill  was  brought  to  oblips  him  to 
deliver  the  old  bond,  or  if  cancelled,  that  \ic  fhould  execute  a 
new  one.  The  plaintiff  dying  pending  the  bill,  her  motiier  as  ad- 
miniftratrix,  revived  it  againlt  the  defendant.  The  court  were 
of  opinion,  that  as  the  bond  was  gone  by  the  default  of  the  defend- 
ant, the  plaintiff  was  not  only  entitled  to  a  di{covery,  but  relief, 
by  the  payment  of  the  money,  and  deci-eed  that  the  defendant 
fliould  pay  the  principal  fumof  five  hundred  pounds  with  the  in- 
tereft  from  the  filing  of  the  original  bill. 

*  If  the  principal  procure  a  bond  or  note  to  be  delivered  up  by 
fraud,  equity  will  fet  it  up  againft  a  furety,  tho  extinguifhed  at 
law.  But  where  the  creditor  takes  a  new  bond,  without  the  fure- 
ty, (having delivered  up  the  old,)  and  the  obligor  becomes  a  bank- 
rupt, he  may  not  call  on  the  furety. 

J  Where  a  bond,  or  note  is  cancelled  by  miftake  or  accid^snt, 
cr  where  they  are  rcleafed  and  difcharged  by  miftake,  courts  of 
equity  will  fet  them  up  againll  the  debtor,  and  decree  payment^ 
tho  the  remedy  is  gone  at  law.  In  like  manner,  if  they  are  burnt, 
Gcftroyed,  or  loft  by  any  accident,  equity  may  grant  relief. 

3.     The  power  of  a  Court  of  Equity  to  fet  afide  perfon^l  Con^ 
trads. 

It  may  generally  be  remarked,  that  pcrfonal  contrafts  may  be 
fet  afide  upon  the  fame  principles,  as  executory  contrafts  of  real 
nature  :  but  I  fliall  illuftrate  the  fubjed  by  a  few  adjudications. 

w  An  fiftion  had  been  brought  by  Lankton  againft  Scott  and  his 
wife   for  flanderous  words,  which  was  fubmitted  to  arbilrament, 
Scott  not  being  able. at  that  time  to  juftify   the  words  fpoken,  a 
fum  in  damages  was  aM'arded  againft  him,  for  which  he  executed 
his  note  in  fulfilment  of  the  atvard.     The    note  was  put  in  fuit, 
and     while  pending,    Scott    brought    his   petition,  ftating,  that 
after  the  execution  of  the  note,    Lankton  had  confefled  that  the 
words  fpoken  by  the  wife  of  Scott,  for  which  he  had   obtained  the 
note  by  way  of  damages,  were  true  ;  that  he  had  been  guilty  of 
great  injuftice  in  profecutlng  them  :  and  thit  ;h<*  ruin  of  his  reputa- 
tion 
^3Atk.  91.     /Ibid-  93.        «  KIrb.  356. 
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tion  Was  owing  to  his  own  wicked  con<lu<fl,  and  not  to  the  flanderous 
words  of  Scott,  and  liis  wife  ;  praying  that  the  note  be  decreed 
void.  The  court  were  of  opinion,  that  as  the  plaintiff  profecuted 
a  petfon  he  knew  to  be  innocent,  but  whom  through  his  fuppreffion 
of  a  faft,  he  made  to  appear  guilty,  by  which  he  obtained  a  note  for 
damages,  tliat  fuch  note  was  unduly  and  unconfcionably  obtained  : 
and  th;?t  the  fraudulent  atl  of  fupprefling  the  truth,  which  after- 
wards appeared  by  his  own  acknowledgment,  furnifiicd  a  ftrong 
ground  of  relief,  and  they  decreed   the  note  to  be  void. 

n  All  marriage  brocage  contra(n;s,  given  for  affiftance  in  pro- 
curing marriages,  are  void  ;  bccaufe  they  militate  againll  the  gene- 
ral welfare  of  fociety.  Therefore  a  bond  or  agreement  to  give 
money  tp  any  one,  to  ufe  any  inilaence  over  another,  to  procure  a 
marriage,  or  to  give  money  if  a  marriage  can  be  obtained,  would 
be  void.     So  a  bond  to  give  money  in  cafe  of  marriage  is  void. 

«  All  contrafts  made  in  fraud  of  marriage  contracts,  are  void,  as 
where  the  father  covenants  to  fettle  a  certain  cftate  on  the  mar- 
riage, and  thefon  privately  agrees  to  repay  back  a  certain  part  to 
the  heir  :  and  fo  in  all  cafes  where  there  is  private  agreements 
between  fome  of  the  parties,  to  deceive  the  reft,  and  which  is  con- 
trary to  the  agreement  made  with  thofe  intended  to  be  deceived. 

/  A  bond  given  in  confideration  that  the  wife  of  another  fhould 
life  the  influence  and  power  (he  had  over  the  grand-father  of  the 
obligor,  an  old  man  of  eighty-two,  that  he  fliould  difpofe  of  his 
whole  eftate  to  the  benefit  of  the  obligor,  and  give  fecurity  that  he 
would  not  alter  his  will;  decreed  to  be  void,  ?  So  is  a  bond  giv- 
en to  another,  in  confideration,  that  he  fhall  procure  for  him  a 
certain  office.  '  Bonds  and  contrafts  obtained  by  fraud,  from 
weak  men,  and  by  taking  an  undue  advantage  of  nccellicous  men, 
are  void,  f  Courts  of  equity  may  relieve  in  cafe  of  ufurious  con- 
tratts,  but  it  is  on  the  principle  ofdireding  the  payment  of  what 
is  juftly  due,  expunging  only  the  ufurlous  part. 

t  The  haviug  been  in  drink,  is  not  any  reafon  to  relieve  a  man 

ag^inft  any  deed  or  agreement,    obtained   from  him  under  thofe 

circumftanccs 

n  I  V,-7.-  506.  I  Chnu.  Rep.  87.  I  Pow.  Con.  174.  I  P.  Wil.  j  iS, 
9  f  P.  Wil  4fjf).  Fincli  Pr.  521.  i  Vcz.  277.  />  Ibid.  276.  y  3  P.  Wi). 
;;r.  r  1  id.  129.  2  V  fz.  aSi.  '  2  A'.k,  34.  fi  Vtz.  3tt;,  i  I'jic;.567. 
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fiircunaftane-es  ;  for  this  would  be  to  encourage  drnnkenncfs  :  buC 
if  a  man  is  drawn  in  to  drink  by  the  management  and  contrivance 
of  another,  for  the  purpofe  of  taking  a4vantage  of  biiti,  then  a  con- 
traft  obtained  from  hira  by  fuch  perfon  is  void. 

«  A  bill  v.'as  brought  for  the  fpecific  performance  of  a  Icnfc  ; 
the  defendant  was  admitted  to  adduce  parol  proof  of  a  diiferent 
fubfeqnent  agreement^  refpefting  the  fame  fubjeiit  :  and  the  court 
difmifled  the  bill.  In  equity  a  written  contracl:  may  bedifchargcd 
by  parol. 

4.  The  power  of  courts  of  etpity  to  relieve  in  cafe  of  miftakes 
3n    nerfonal  contrails. 

Courts  of  equity  will  relieve  in  reCpeQ.  of  miftakcs  in  contrafts, 
by  compelling  the  performance  of  the  contract,  according  to  the 
true  intent,  and  meaning  of  the  parties,  or  by  fetting  afide  the  cou- 
tradt  itfelf. 

xA  parol  agreement  was  made,  that  Chapman,  and  Lewis  fliould 
convey  certain  lands  to  Allen,  and  that  he  in  part  piymeiit  iliould 
pay  an  execution  againft  Chapman  in  favor  of  Sumner.  Purliiant 
to  this  agreement,  the  land  was  conveyed,  and  a  bond  at  the  fame 
time  was  executed  by  Allen,  with  intent  to  indemnify  Chapman 
againft  the  execution,  but  by  miftake  tlie  execution  was  mifdefcri- 
bedin  the  bond,  as  being  againft  Chapman  and  Lewis,  when  in  fadt 
it  was  againit  Chapman  only.  Chapman  was  compelled  to  pay  the 
execution,  and  in  an  atStion  on  the  bond,  failed  of  a  recovery,  by  the 
mifdefcription  of  the  execution.  He  exhibited  his  bill  in  cliauccry, 
praying  for  relief.  On  a  plea  in  abatement  in  the  court  of  common 
pleas,  the  petition  was  abated,  but  on  writ  of  error  their  judgment 
was  reverfed  by  the  luperior  court,  on  the  principle,  that  parol 
evidence  was  admiffible  to  prove  a  miftakc,  in  a  written  cor.traft,  y 
that  it  was  equal  whether  the  omi(fion  was  infilled  on,  as  a  miftake, 
or  fraud,  z  and  that  miftakes,  and  mifapprehcnfions  in  the  drawer 
of  deeds,  contrary  to  the  defign  of  the  parties,  is  as  much  aground 
of  relief,  as  fraud  and  impofition.  Upon  a  trial,  the  mifbke  beintr 
proved,  the  court  decreed  that  Allen  fliouid  pay  the  amount  of  the 
execution,  agaiuft  which  the  bond  was  intended  to  indemnify  Chap- 
man. j\ 

t/ittz.  ■299.         «Kirb,  Rep.  399.        y  ?.  Atk.  388,        a  a  Ibid.  zo^. 
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"  A  man  agreed  to  be  bound  in  a  bond,  as  Hiretv  to  another,  andl 
figtis  and  feals  it  accordingly,  bat  by  the  negleft  of  the  clerk,  \m 
naire  was  omitted  to  be  inferted  in  the  bond.  The  obligee  fliewed 
to  him  the  bond  with  his  name  and  leal,  and  demanded  payment, 
and  threatned  to  fae  him,unlefs  he  would  give  frefli  fecurity  ;  to 
^which  he  agreed  :  but  afterwards  difcovcring  the  miflake,  refufed> 
not  being  bound  by  law.  But  he  was  compelled  in  equity  :  for 
here  was  an  accident  that  was  proper  for  the  cognizance  of  a  ccmrt 
of  equity,  and  the  handand  feal  was  fufficient  evidence  on  which  to 
ground  the  relief. 

b  A  written  agreement  by  miftake  of  the  drawer,  was  drawn 
contrary  to  the  intent  of  the  parties,  as  appeared  by  minutes,  and 
calculations  made  by  them  at  the  time.  Parol  evidence  was  ad- 
mitted to  prove  this  miftake,  and  the  court  decreed  that  the  mi- 
nutes fhould  be  confidered  as  the  agreement. 

«  Aperfon  made  an  afTurance  upon  his  life.  Intending  it  as  a  pro- 
vifion  for  his  wife  in  cafe  of  his  death.  By  miftake  the  policy  was 
made  to  himfelf,  his  executors  and  admin iftra tors,  inftead  of  being 
made  payable  to  his  wife.  He  died  within  the  time  for  which  his 
life  was  infured,  was  infolvent,  and  the  money  was  paid  to  his  ad- 
mi  niftrator.  His  widow  applied  to  the  fuperior  court,  as  a  court 
of  equity  for  relief,  on  the  ground  of  the  miftake,  and  the  court  on 
that  principle,  ordered  the  adminiftrator  to  pay  to  her  the  fum  he 
had  received  on  the  policy  ;  for  they  faid  that  parol  proof  was  ad- 
miffible  to  rebut  an  eqviity,  or  to  ouft  an  implication  ;  that  if  the 
qiitition  be  what  the  waiting  is,  or  what  is  the  meaning  and  con- 
ftruction  of  it,  the  writing  n;uft  fpeak  for  itfelf,  and  parol  proof  i» 
not  admiftible  to  vary,  or  contradift  it  :  but  when  the  queftion  is, 
what  the  writing  ought  to  be,  and  whether  by  fraud,  or  miftake,  it 
is  different  froni  wh&t  the  parties  intended  to  have  made  it,  or  it 
ought  to  have  been,  parol  proof  may  be  admitted  for  that  purpofe, 
otlicrwife  the  party  injured  by  miftake  or  fraud,  would  be  forever 
without  remedy. 

In    all   cafes  where  a  bill  is  brought  for   the  performance  of 

a  written  contratfl,  equity  will  admit  the  defendant  to  adduce  parol 

proof  ofa  m.iftake  in  the  contraft,  and  if  the  miftake  is  material, 

conns 
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fcO'Jrts  will  refufe  to  decree  a  performance  of  the  contraft.  d  Thii^ 
tJn  a  bill  for  the  perfarmance  of  a  leafe,  the  defendant  was  admitted 
to  adduce  parol  evidence,  to  fhew  ihat  a  part  of  the  contradl:  was, 
that  the  plaintiff  wa^  to  pay  the  rent  clear  of  taxes,  which  was  omit- 
ted by  him  in  drawing  the  leafe.  The  court  refuled  to  enforce 
the  performance  of  the  contratt* 

Equity  may  fet  afide  Virltten  cbtttrafts,  wheh  by  tniftake  they 
are  made  different  from  the  intention  of  the  parties  :  and  en- 
join the  parties  not  to  proceed  at  law.  If  a  recovery  be  had  on 
fuch  contract,  tliey  might  order  the  hioney  to  be  refunded  by  him 
who  had  obtained  it  wrongfully,  by  fore*  of  a  miftaken  contraft. 
But  in  thefe  cafes,  they  v/ould  probably  interfere  on  the  ground 
that  the  contraft   Eiitilally  made  fliould  be  performed. 

e  Courts  of  etinity  will  decree  in  agreement,  riotwjthftanding 
the  plea  of  its  having  been  entered  into  under  a  miflake,  if  the 
effetlof  it  be  to  difpcnfe  with  a  forfeiture:  becaufe  they  always 
favour  contratTcs,  that  retain  their  intermeddling  in  tafes  oH  that 
kind.  But  in  cafes  where  if  there  be  any  miftake,  it  is  the  itiiflake 
ot  all  the  parties  to  the  agreement,  and  no  one  is  more  under  an 
i^mpofition  than  another,  courts  of  equity  hold  that  to  Ihake  them  on 
that  account  would  be  milchievous,  tending  to  make  all  agreements 
vain  and  nugatory.  And  in  fuch  cafe  the  niillake  is  not  the  occa- 
fionof  the  promife  :  tl^erefore  the  aft  is  valid,  there  being  nothing 
wanting  of  the  true  afietit  on  all  fides.  If  parties  are  entering 
into  an  agreement,  and  the  inflruitient  containing  information  ref- 
pefting  that,  in  which  the  miftake  is  faid  to  be,  is  lying  before 
them  and  their  counfel,  while  the  dj-aughts  of  the  agreement  are 
preparing,  the  parties  will  in  equity  be  fuppofed  to  be  acquaint- 
ed with  the  confequences  of  law,  as  td  thole  points,  and  none 
of  them  will  ever  be  relieved  under  pr.°tence  of  miftake  or  iurprife^ 
"When  fuch  circumllances  attend  the  cafe  ;  for  it  is  each  of  their 
bufmefs  to  fearch  out  the  truth. 
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Chapter     Ninth. 
OF  THE  OTHER  POWERS  OF  COURTS  OF  EQUIT  i'. 

An  this  niifcellaiieous  chapter,  I  /liail  confider  the  refidue  of 
equitj' j'.jrifdiftion^  snd  which  could  not  be  clalled  under  any  gene- 
ral head. 

1.  Equity  will  protect  the  aflignnient  of  a  cbofe'm  adion,  and 
the  general  rule  is,  that  whoever  takes  the  aiTignment  of  a  bond 
©r  note,  or  other  thing  in  action,  takes  it  fubjed  to  all  the  equity 
in  the  handg  of  the  original  obligee  :  /but  length  of  time  and  cir- 
cumftanccs  may  vary  that,  and  make  the  cafe  of  the  alTignee  ftron- 
ger,  as  where  a  bond  taken  from  a  fan,  payable  in  fix  months  at- 
ter  the  death  of  his  father,  if  he  furvived  lihn,  otlierwife  to  be  void, 
which  coming  under  the  defcription  of  a  catching  bargain,  was  void 
inequity  :  bnt  no  bill  beino-  brought  in  ieveral  yeai-s  for  relief,  and 
the  bond  havinis:  been  bona  fide  alTi^ned  for  a  valuable  confidera- 
tion,  the  coOrt  refufed  to  relieve. 

If  the  aflignor  of  a  bond  or  note,  interfere  in  the  collcftion,  tltc 
aflignee  hasfufficient  remedy  at  law,  by  force  of  the  indorfement  : 
the  only  cafe  in  v/hich  equity  has  occafion  to  interfere,  is  where 
the  aflign^t  being  a  bankrupt  and  unable  to  make  good  his  indorfe- 
ment, tlienlf  the  debtor  having  notice  of  the  afligmrtent,  will  after- 
wards pay  the  fum  due  on  the  bond  or  note,  to  the  aflfignor,  and 
take  a  difcharge  therefrom,  J  he  will  on  a  petition  in  equity  be 
compelled  to  pay  the  fame  to  the  aflignee  ;  becanfe  it  was  a  fraud- 
ulent and  di/lionefl:  aA,  to  attempt  to  cheat  the  aflignee  out  of 
the  dt-bt,  hy  making  pyment  fo  the  bankrupt  aflignor. 

2.  We  have  no  f^atutes  authorifing  off-fets  of  debts  to  be  made  . 
hut  the  courts  of  equity  in  certain  cafes  have  decreed  it,  where 
juflice  required.  In  all  cafes  ofinfolvent  eflatcs,  where  there  are 
mutual  demands,  the  of  a  different  nature,  they  are  to  be  oil-fct : 
and  if  the  admiuiflrator  or  executor  of  the  deeeafed  infolvent  pei- 
fon,  refufe  to  do  it,  a  court  of  equity  will  compel  hiri\  In  cafes 
where  a  bankrupt  lias  a  demand  upon  a  man  of  property,  who 
has  another  demand  on  him,  if  the  br.nkiupt  reiufes  to  oft-fet  his 
demand,  he  may  be  compelled  by  a  bill  in  chancery.    6  Lee,  a 

man 
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man  of  large  property,  had  fanJry  executions  againft  VVeii,  a 
bankrupt,  who  had  one  execution  agauift  Lee,  but  reful'ed  to  ofF- 
Tet  it,  and  attempted  ro  colled  it*.  Lee  exhibited  his  bill  in  equity 
and  obtained  a  decree  that  the  execution  of  Weii  fiiould  be  olF-let 
on   his  executions  againll  hiuu 

q.  '  Courts  of  equity  cannot  tompel  the  Ipecific  performance  of 
an  aorrecraent,  to  fabmit  a  controveriy  to  arbitrament  :  for  fiich 
fubmillions  are  ufually  conditional  ;  fo  that  the  award  be  publiflied 
in  ibme  certain  time:  and  it  is  not  in  the  power  of  a  party  to 
oblige  the  arbitrators  to  proceed  to  a  hearing  and  deciJion  of  the 
matter  in  difpute  :  and  no  man  is  to  be  decreed  to  do  an  aft 
which  it  is  not  in  his  power  to  perform.  -^  But  courts  of  equity  ex- 
ercife  certain  powers  refpecting  awards  :  they  can  let  them  afide 
for  mifbehaviour,  coHufion  and, corruption  in  the  arbitrators.  /  So 
awards  may  be  fet  alide,  and  equity  will  relieve,  where  the  ar- 
bitrators go  upon  a  plain  millake  in  point  of  law  or  fad  :  but 
there  muft  be  palpable  midakes,  fuch  as  the  arbitrators  would 
have  correded,  if  they  had  been  better  informed  :  but  where  the 
points  were  doubtful,  and  the  arbitrators  exercifed  their  judgment, 
tho  they  may  have  erred  in  opinion,  yet  this  will  be  misjudginor^ 
and  not  a  midake,  and  therefore  no  ground  to  fet  afide  the  award. 
This  is  all  the  power  that  courts  of  equity  can  cxercife  in  relieving 
agaiufl:  awards  :  but  in  lorae  cafes  they  may  decree  a  fpecific  exe- 
cution of  an  award. 

m  A  man  having  a  difpute  with  his  (tder  refpeding  a  trad  of 
land  under  their  father's  will,  agreed  vvith  her  huiband,  and  entered 
into  a  bond  in  a  penalty  of  two  hundred  pounds,  to  ftand  to  the 
award  ofarbiti'ators.  The  arbitrators  awarded  that  the  brother 
lliould  pay  ten  pounds  on  a  certain  day,  and  thirty  pounds  on  ano- 
ther, and  that  the  haiband  lb  )uiil  procure  the  wife  to  join  in 
a  conveyance  of  the  land  to  him.  The  brother  paid  the  ten 
pounds  at  the  thue,  which  was  received,  and  tendered  the  thirty 
pounds  to  the  hulband  at  the  time,  who  was  willing  to  receive  it, 
but  would  not  execute  the  deed.  On  a  bill  for  a  IpeclHc  perfonn- 
ance  of  the  awurJ,  it  was  objeded  on  the  part  of  the  defendant, 
that  no  bill  had  ever  been  fuitained  for  the  fpecitic  performance  of 

an 
i  I  V£Z'.i44,         ki  Atk.   SI).        I  Ibid.  494.        mj  P.  Will.  x6j. 


468  OF  THE  OTHER  POWERS  OF 

an  a\var:i  :  and  that  it  was  unreafonuble,  becaiife  it  required  that 
he  fhould  procare  his  wife  to  join  in  the  conveyance,  which  it  niieht 
not  be  in  his  power  to  do  :  but  the  court  determinGd  that  it  was 
a  fettled  principle,  that  where  a  hufband  for  a  valuable  confideratiou 
covenants,  that  his  wife  fliall  join  with  liirn  in  a  conveyance,  equi- 
ty will  decree  a  fpecific  performance  of  the  covenant;  that  the 
defendant  by  accepting  the  money  had  undertaken  to  perform  it, 
and  made  it  an  agreement  for  a  valuable  confideration,  and  thatic 
•was  agaiun:  confcience,  that  he  fhould  take  the  money  awarded 
and  refufe  to  perform  the  award  :  that  there  was  a  difference  be- 
tween awards  to  pay  money,  and  to  do  fome  collateral  thing  ;  that  in 
the  former  cafe  the  law  furniflied  compleat  remedy  :  but  in  the 
latter  cafe,  where  the  performance  was  propei-,  the  law  could  only 
give  damages,  and  therefore  a  bill  in  equity  to  obtain  fpecific  re- 
lief was  reafonable,  and  accordingly  the  defendant  was  dt  creed  ta 
perform  the  a\vard  fpecifically. 

4.  Equity  may  compel  any  perfon  to  reflore,  and  deliver  up  to 
the  proprietor,  or  to  the  perfon  who  is  entitled  to  them,  deeds 
wills,  bonds,  notes,  or  any  writings  of  a  valuable  nature,  and  ne- 
cellary  to  evidence  any  title,  claim  or  debt.  Tho  the  party  inju- 
red may  maintain  his  aftion  at  law,  yet  he  can  only  recover  pecu- 
niary compenfaiion,  which  is  not  an  adequate  relief,  and  therefore 
equity  will  interfere,  and  compel  the  delivery  of  the  fpecific  thing. 

0  A  bill  will  lie  to  compel  the  fpecific  deli\ery  of  a  thing,  which 
5s  confulered  as  a  curiofity,  and  for  which  the  owner  would  be  un- 
willing to  take  the  aciual  value.  As  where  the  dufee  of  Somctfct 
was  entitled  to  an  old  al^ir  piece,  remarkable  for  a  Greek  infcrip- 
tion,  and  dedication  to  Hercules,  whith  came  into  the  poUeliion  of 
a  goldfmith,  the  court  decreed  that  \x  fhould  be  delivered  in  fpccie, 

5.  Injunftions  are  often  granted  by  courts  of  chancery,  to  pre 
vent  the  doing  of  certain  acts  :  for  which,  tho  the  party  injured, 
has  a  legal  remedy  for  damages,  yet  the  injury  being  of  fucha  na- 
ture that  damages  will  not  be  a  compleat  repa'raiion,  therefore 
equity  will  reftrain  the  connniinon  of  fuch  acls.  'J  bus  where  te- 
nant for  life,  or' years,  not  having  a  right  to  commit  wafte,  does, 
or  is  about  to  do  thnfe  acts,  which  by  law  are  denominated  wafte, 

the  heir,  remainder-man,   or  rcverfioner;  may  apply  to  a  court  of 

equity 
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equity,  and  obtain  aninjumflion  againfl;  die  tenant,  proliibi ting  the 
commiifion  of  wafte  :  tho  an  aftion  at  law  would  lie  for  the  inju- 
ry :  becaufe  tlie  relief  is  more  compleat  to  prevent  the  injury,  than, 
%f)  give  damages  after  it  is  done  :  and  the  ddlruftion  uf  trees  for 
ornament,  miMit  be  an  irreparable  injury  to  the  land. 

f  Injunftiors  have  been  granted  to  rcftr?'n  the  publication  of  pri- 
vate letters  and  books.  A  bill  was  exhibited  by  the  executors  of 
Lord  Chefterfteld,  to  reilrain  the  widow  of  his  Ton,  to  whom  his 
letters  were  written,  from  publifhing  them,  it  having  been  propo- 
fed  to  be  done  without  the  confent  of  Chei'lerfield  in  his  life  time,  or 
of  his  executors  iince  his  deceafe.  An  injundion  was  accordingly 
granted. 

If  any  pcrfon  ftiould  propofe,  or  offer  ro^  republifli  a  book  to 
which  anothtr  has  tl-»e  copy  right,  whether  it  be  the  author,  or 
his  aflignee,  fuch  aiitlioror  affignee  may  apply  to  a  court  of  equity 
and  obtain  an  injunclion  to  refcrain  fuch  publication,  q  So  if  an 
author  Ihould  fell  his  copy -right,  and  afterwai'ds  fhould  undertake 
to  republifh  -the  work  with  alterations,  yet  ifit  is  in  fubftance  the 
fame  work,  he  may  be  relhained  by  injunction.  A  general  afligij- 
jnent  of  a  copy-right,  will  transfer  the  contingent  right  of  the  au- 
thor to  the  fecond  fourteen  years,  in  cafe  of  his  furvivingthe  firll. 

r  Injunctions  ha-ze  been  granted  to  prevent  pcrfons  who  were 
rtiilding  houfes,  near  the  houfe  of  another,  fropi  eredting  them  fo 
high,  as  io  obtlruA  the  light  of  his  windows  :  and  if  there  be  a  drf- 
pute  as  to  the  right,,  the  injundion  may  be  continued  till  there  cau 
Ue  a  trial  of  the  right  at  law.  So  injundions  have  been  granted  to 
prevent  a  tenant  from  plowing  up  a  bowling  gr«cn  :  and  ahb  to 
prevent  ads  which  would  be  a  damage  to  a  filh' pond. 

6.  Fraud  is  the  principal  objed  of  equity  jurildidion,  and  is 
eidy  pvadifed  in  making  contrads.  We  have  aiready  fully  confi- 
dered  tliis  fubjed,  as  it  relates  to  the  fetting  of  contracts  afidc. 
jiiut  there  may  be  inllances  in  which  a  perfon  by  force  of  a  fraud  in 
•2  conirad  has  obtained  the  property  of  anotlier,  while  the  par- 
ty defrauded  has  no  rentedy  on  the  contrad,  and  can  derive  no  be- 
aelic  from  fetringic  aiide.     Itet   when  a  knave  has   thus  proteded 

himieif 
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himfelf  in  a  fraud,  by  the  forms  of  law,  it  isjiift  that  he  fliould  he 
compelled  to  refund  his  ill  gotten  gains,  and  equity  having  iudiif- 
frioufly  purfued  fraud  thro'igh  every  labyrinthof  cunning,  has  fur. 
niOied  relief.  /  As  where  the  projedlors  of  a  bubble,  called  the 
land  lecurity,  aud  oil  patent,  drew  in  a  number  of  perfoss  to  fub- 
fcribe  for  fhares,  on  pretence  that  the  projed  would  be  very  lu- 
crative,  and  pledged  as  fecurity,  landed  edate  of  much  lefs  value, 
tlian  the  money  raifed  :  the  fubfcribers  to  the  fchenie,  on  difco- 
verine;  it  to  be  a  cheat,  exhibited  a  bill  in  chancery  for  relief,  and 
tho  the  defendants  infilled  that  land  was  pledged  as  a  fecurity  for 
the  money  advanced,  yet  as  it  was  of  much  lefs  value,  than  the 
mo^ey  paid,  and  the  whole  appearing  to  be  a  fraud,  the  court 
decreed  that  the  projectors  fhould  refund  the  money  to  the  feve- 
ral  fubfcribers^  who  had  advanced  it.* 


Chapter     Tlnth, 

OF  THE  PETITION   AND   PLEADINGS. 

X  HE  petition  is  the  fame  in  equity,  as  the  declaration  in  law, 
li  contains  a  fbtement  of  the  fads,  which  are  the  ground  of  the 
tiuim  for  relief.  It  mud  be  addrelled  to  tlie  court,  which  has  ju- 
rifdidtion  of  the  matter  of  complaint,  and  contain  the"  name  an«l 
place  of  abode  of  the  parties.  Every  perfon  who  is  to  be  elFed- 
ed  by  the  decree,  fliould  be  made  a  party  to  the  petition. 

All  the  fafts  muft  be  alledged,  which  are  eflential  to  conftitute 
the  claim,  which  give  the  court  a  right  to  interpofe,  and  which 
render  fuch  intei}>ofuion  neceflary.  it  is  the  practice  to  aver  that 
the  petitioner  lias  no  remedy  at  law,  and  to  requell  the  court  to 
enquire  into  the  truth  of  the  fadts.  The  petition  clofes  with  a 
prayer  for  fjch  fpecilic  relief,  as  the  party  conceives  himfelf  enti- 
tled to,  and  alfo  a  prayer  for  general  relief.  But  it  would  be  Ihf- 
HcU^i  to  pray  for  relief  generaPy  ;  for  if  the  fpecilic  relief  pray- 
ed 

•  In  fome  pavts  cf  ihc  (late,  when  there  has  been  a  niidaken  levy  of  an 
tycciuion,  it  has  b':cn  the  praftice  to  apply  lo  a  couri  of  equity  for  an 
alijis  ■.  Iiuc  this  is  unneceflary,  as  in  ail  cafes,  where  an  exetution  has  hecii 
l.y  iiulijkf  levied  upon  the  real  or  pL-ifoiial  c^lafe  of  a  man,  nut  the  dchtor 
in  he  cxtciitivii,  and  indorled  iatiificd  and  rcfuiiicd,  CciiC  laciiij  or  clcbl  wpo-n 
•aJijmcni  «i]l  lie.  /  »  f.   Will.  IJ4 
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ed  forj  cannot  be  with  propriety  granted,  the  court  will,  under  the 
prayer  for  general  relief,  grant  fuch  relief  as  is  adapted  to  the  }ia- 
ture  of  the  cafe. 

To  the  petition  is  annexed  a  citation,  direfled  to  a  proper  officer, 
commanding  him  to  give  notice  to  the  petitionee,  defendant,  or 
refpondent,  to  appear  before  the  court,  which  muft  be  defcrilied, 
to  anfwer  to  the  complaint.  This  citation  muft  be  figned,  and  the 
duty  certified  in  the  fame  manner  as  in  fiiits  at  law.  The  procefs 
muft  be  fcrved  by  leaving  a  true  and  attefted  copy  of  th?  petition 
and  citation  twelve  days  before  the  fitting  of  the  court,  with  the 
defendant,  or  at  his  place  of  abode,  if  within  tins  ftate  ;  if 
the  defendant  belong  not  to  this  ftate,  and  has  an  agent  or  attor- 
ney here,  a  copy  may  be  left  with  fuch  agent  or  attorney  ;  or  if 
he  has  none,  and  the  matter  in  difpute  relate  to  lands,  or  fome 
fiiit  depending  in  a  court  oflaw,  foas  to  give,  a  court  of  equity  here 
jurifdiction  refpeeling  it,  then  notice  may  be  given  by  fending  to 
the  defendant,  a  copy  of  the  petition  and  citation.'  This  is  the 
only  mode  in  fuch  cafes  by  which  that  notice  may  be  given  to  the 
defendant  which  is  reafrrable,  to  give  him  an  opportunity  to  de- 
fend his  rights.  The  petition  muft  be  retnvned  to  the  clerk  of 
the  court,  and  is  proceeded  with  as  a  fuit    at  law. 

When  the  defendant  has  been  thns  notified,  if  he  is  not  an 
inhabitant  of  this  ftate,  the  petition  muft  be  continued  to  the  next 
term,  like  a  fuit  at  law  :  if  he  is  an  inhabitant  of  this  ftate,  and  ne- 
glefts  to  appear,  he  may  be  defaidted;  and  the  court  having  made 
enquiry  refpefting  the  truth  of  the.  fafts,  and  the  nature  of  the 
the  claim,  will  pafs  fuch  decree  as  the  rules  of  equltv  will  war" 
rant.  The  court  do  not  proceed  on  a  default  in  equity,  as  at 
law,  by  taking  the  fads  pro  confeffb,  and  rendering  judgment 
accordingly  :  but  they  v^^ill  make  enquiry  refpcding  the  fads,  and 
be  fatisfied  of  their  truth,    before  they   will  pafs  a  decrae. 

If  tlie  defendant  appears,  he  has  a  riglit  to  make  his  defenc?  j 
which  may  be  done  in  two  ways,  by  pleading  in  abatement  to 
the  petition,  or  anfwering  to  the  merits.  Pleas  in  abatement  may 
be  for  def«£ts  in  point  of  fcrm,  and  for  defers  in  point  of  fubftance. 

Form  al 
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Formal  defeCis  may  be  to   tlie  jurlfdiaion.     If  before  a   a-urt  ol 
common  pleas,  anJ   tlie   fum   or   maitcr   in  dlfpute,    exceeds  in 
value  one    hundred    pounds:  if  before  the  fuperi  or  court,  and  the 
matter  be  lefs   thr,n    one  hundred  pounds,  or  more  than  fixteen 
hundred  pounds  :    if  before  the  gcncrrJ  afibmbly,  and  the  matter 
is  lefs  than  fixteen  hundred  pounds,  then  fuch  courts  have  notcoa- 
nizance,  and  this  is  proper  in  abatement.     So  if  a  petition  in  the 
court  of  common  pleas,  is  to  controul    or  efft-rt  a  judgment  of 
the  fuperior  court,  or  if  neither  of  the  parties  dwell  in  the  county 
Mhcre  the  petition   is  brought,  or  if  there  be  a  mifnomer,  or  mlf^ 
defcription  of  the  parties,  or  a  perfon  in   intereft,  is  not  made  a 
party  to  the  petition,  or  is  not  notified  ;  or  if  the  petition  is  not 
properl}'  rigned,and  the  duty  duly  certified,  or  if  theprocefs  is  not 
legally  ferved  ;   thefe  matters  may  all  be  pleaded   in  abatement. 
%)  may  a  defeft  in  points  of  fubflance,  wliich  is  in  the  nature  of 
a  df-murrer.      i  herefore  if  the  petition  does  not  (late  fuch  fafts,  as 
entitle  the  petitioner  to  the  relief  prayed  for,  or  if  it  is  apparent 
that  from  the  fafts  ftated  in  the  petition,  there  is  an  adequate  re- 
medy at  law,  this  may  be  pleaded  in  abatement. 

If  the  opinion  of  thecourt  fliould  be,  that  the  plea  in  abatement 
is  fufficient,  then  the  petitioner  has  the  fame  right  to  amend  as  at 
law.  All  defects  which  are  :n  their  nature  amendable  may  by 
force  of  the  ftatute  be  amended  ;  fuch  as  mifiomer,  mifde{cription, 
or  the  omiffion  of  any  facis,  which  can  be  fupplied.  But  where 
the  petition  abates  on  account  bfjurifdiftion,  non  payment  of  duly, 
had  fervice,  or  becaufe  the  cafe  is  not  a  proper  fubjedl  of  equity  ju- 
rifdiftipn,  or  there  is  an  adequate  legal  remedy,  then  from  tlie 
nature  of  the  thing,  the  petition  cannot  be  amended.  If  the  pe- 
titioner amends,  the  petitionee  will  have  the  fame  right  to  plead 
in  abatement,  as  at  law. 

If  the  petition  does  not  abate,  or  iiaving  abated,  is  properly  a- 
incnded,  or  if  no  plea  in  abatement  is  exhibited,  then  the  riefcnd- 
ant  may  anfwer  to  the  mtrits  of  the  claim.  He  may  ifhepleufes 
make  an  anfwer  to  the  petition,  and  (late  the  faAs  on  which  he 
relies  for  his  defence,  and  the  petitioner  may  reply  :  but  no  fvllem 
of  pleading  lias  ever  been  adopted  in  matters  of  equity,  by  wliioU 
the  difpuic  is  brought  'Hft  a  lir.gle  point  as  at  law.    The  nfuaj 

and 
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aiul  mofi  common  praftice  has  been  for  the  defendant,  not  to  myke 
any  plea  or  anfwer,  but  to  proceed  to  a  hearing  of  the  petition  at 
large.  In  many  cafes  it  would  un<\ueftionably  be  convenient,  where 
the  cafe  depends  on  a  fingle  point,  for  the  parties  by  conccffion  in 
pleadings  to  bring  tliat  fingle  point  in  view,  and  fliorten  the  trial, 
by  rendering  itunneceflary  to  prove  fafts  that  were  not  contefted. 
And  this  may  now  be  done,  for  the  defendant  in  his  anfwer  might 
Itate  the  grounds  of  his  defence,  and  point  out  the  fads  in  the  pe- 
tition, which  he  denied.  The  petitioner  in  his  reply, might  alledge 
fuch  new  fadls  as  he  thought  proper,  to  obviate  the  anfwer  of  the 
defendant  and  deny  the  fads  he  intended  to  conteft.  But  on  this 
head,  no  rules  have  been  adopted,  there  is  no  regular  mode  of 
clofing  the  pleadings,  either  party  may  ccafe  to  reipond  or  reply 
when  he  pleafes,  and  the  court  will  proceed  to  examine  with  rcf- 
ped  to  the  truth  of  the  fads  in  conteft,  between  the  parties. 

But  as  the  defendant  when  he  makes   no    anfwer,    may   take 
advantage  of  any  defed  of  proof  on  the  part  of  the  petition,  or  in- 
fnflicicncy  of  the  fads  ftated,  as  he  may  adduce  witnelles  to  conira- 
did  and  difprove  fuch  fad*,  and  may  take  advantage  of  as  many 
various  po\nts  and  different  didind  matters,  as  are  in  his  power,  to 
remove  the  ground  of  the  claim,  this  mode  has  generally  been  pur- 
fued  :  for  the  defendant  may  derive  from  it  every  advantage  th»t 
could  poifibly  be  derived  from  pleading  (pecially.     It  is  a  niotle 
well  calculated  to  bring  before  the  court,  every  fad  that  caa  ia 
any  fliape  be  material  in  the  decifion  of  the  queftion.     The  plain- 
tiff will  at  firft  be  confined  to  point  his  proof  to  the  fads  alledectl 
in  his  petition,  the  defendant  will  be  indulged  to  extend  his  proof  to 
any  matter,  that  is  a  good  equitable  ground  to  remove,  or  rehuc 
the  challenge  of  the  plaintilF:  who  in  his  turn  will  be  allowed  to 
counterad  fuch  teftimony  by  other  witncfles.     The  caufe  being 
heard  upon  this  broad  bafis,   the  court  have  the  faireft  chance,  to 
decide  with  refped  to  the  fufKciency,  and  the  truth  of  the  fads  in 
qucftion,  upon  the  moft  liberal  and  comprehenfive  vi^ws  of  juftice, 
without  thofe  embaraffinents  in  which  they  are  fometimcs  involved 
by  the  technical   and  narrow  rules  of  fpecial  pleadings  in  fuits  at 
law  :  and  tho  to  a  jurift  converfant  only  in  the  Lnglifli  law,  it 
might  appear  a  wild   theory  to  admit  fuch   an  extenfive  range  of 
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fcftin;ony,  and  variety  of  points  of  defence,  without  reducing  tl^m 
to  writing,  yet  on  a<fru?.l  experiment,  it  has  been  found  that  the 
j.r:^<frice  is  not  only  eafy  and  convenient,  but  tends  grcatlv  to  facili- 
tate the  inveiligation  of  truth,  and  to  promote  the  taufe  of  juftitc. 


w, 
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HEN  the  defendant  puts  the  fafts  in  the  petition  on  proof, 
"by  making  no  written  anfwer,  or  if  the  parlies  in  the  courfe  of 
pleading  conteft  certain  fafts,  their  truth  is  then  to  be  afcertained 
by  the  examination  of  witneflcs.  The  court  may  either  try  the 
fads  themfclves,  or  they  may  appoint  a  committee  for  that  purpofe, 
who  may  examine  the  witneflcs  and  report  the  evidence  to  the 
court.  This  mode  was  borrowed  from  thepraftice  of  the  general 
aflembly,  when  they  acftcd  as  a  court  of  equity,  and  in  long  intri- 
cate cafes,  where  there  is  a  great  number  of  witnelles,  it  will  be 
found  very  convenient.  The  committee  are  to  be  confidcred  in  the 
nature  of  a  jury,  thtir  report  is  to  contain  the  ftate  of  fai'ts  as 
appears  from  the  teftimony  of  witnelU^.,  and  on  fuch  report,  the 
court  will  groand  their  decree.  But  the  nioft  ufual  practice  is  for 
courts  to  hear  and  examine  the  witnefles,  and  decide  upon  the  fads 
in  the  fame  manner  as  they  determine  ifiiies,  when  fitting  as  a 
court  of  law. 

The  rules  with  vefpf  ft  to  the  admifTion  of  witnefles,  and  the 
t&kinw  depolitions,are  the  fame  in  chancery,  as  at  law,  excepting  in 
two  inltanccs  :  parol  evidence  may  be  admitted  to  controul  a 
written  contract  under  certain  circunidances  :  and  the  plaintiff  in 
bis  petition  may  tall  Ujwn  the  defendant  to  diftlofe  latts,  wliich 
ieils  folely  in  his  knowledge. 

I.  The  rule  of  law  is,  that  every  written  contrad  mull  be  con- 
ftrued  according  to  the  face  of  it.  and  that  parol  evidence  cannot  Le 
admitted  to  contradid,  controul,  or  vary  its  operation  :  but  equi- 
ty in  certain  cafes  will  relieve  againftthe  rigor  of  this  rule  of  law. 
3n  treating  of  contrads,  I  have  explained  this  fubject :  it  will  be  fiif- 
ficiciit  to  remark  fctrc^  that  parol  evidccte  isadmiiTiUe  to  fiiew  an 
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smlffion,  or  a  miftike  in  a  written  contraft,  or  a  fabCeqnent  a- 
gveement,  which  fets  afide  tlie  former  ;  and  a  parol  difcharge  of  a 
written  contraA,   is  good  in  equity.  ^ 

2.     Where  the  fails  refl  in  the  knowledge  of  the  partv,  and  t'le 
plaintiiT  has  nodifintereiied  proof,  hemay  appeal  to  tlie  co^ifiiien-ce 
of  the  defendant,  cite  him  hefjre  a  court  of  eq^  lity.  a.il  call   up  m 
him   to  difclofe  on   oath,    what  he  know.?  refpeain'^  the  fnlijer. 
If  the  defendant  fliould  refufc  to  appear  and  difclale  on  oath,  the 
fafts  dated  in  the  petition  wo.ild  be  taken  [)ro  conf^iij,  or  if  o'^ 
difclofure  he  (Iiould  fubftantiate  the  fails,  courts  mi  Vit  proceed  to 
pafsfuch  decree,  as  thev'wo'jld  if  thefa.^l:s  had  been  proved  by  di(- 
interefted  teftlniony.     Tiie  defendant  cannot  be  compelled  to  dif- 
clofe on  oath,  any  facts  which  tend  to  criminate  himlclf,  or  fnbjevit 
him  to  any  pnni/hment  or  penalty  ;  nor  is  he  bound  to  testify  ref- 
peiling  any  matter  which  does  not   belong  to  the  jnrifdiolion  of 
a  court  of  equity.     When  the  plaintilF  appeals  to  the  confcience 
of  the  defendant,  he  will  be  bound  by  his  telTunony,  and  will  not 
be  admitted  to  contradicl;  it  or  impeach  his  ciiaraCler. 

Bills  of  difcovery  are  frequently  bro^ight  in  JLngland,  to  dif- 
cover  fails  rellini^  in  tlic  knowledge  of  the  defendant,  or  deeds,  or 
other  writings  in  his  power  :  and  feck  no  farther  relief  in  cqairy, 
than  the  difcovery  and  delivery  of  the  deeds  :  which  is  done,  to 
take  advantage  of  fach  difcovery  in  an  aclion  at  law.  i  have  never 
known  any  fuch  bills  to  be  brouglu  ii\  this  ilate  :  but  I  apprehend 
that  they  would  be  f^duined  by  a  court  0:  e-:'  liiy. 

In  England  it  is  a  Xreqiieat  pradiee  to  gr?int  i9JJOi3;ions,  to  (lay 
proceedings  at  law,  while  a  bill  is  pending  in  chancery  for  the  Htme 
matter  and  thing.  In  this  llate  fach  iaju  Kiions  are  rarely  necella- 
ry,  for  as  every  court  Iia?  an  cqii;.',  i,  w  '.1  ^  .-i  law  fide,  it  w;ll 
commonly  be  the  cafe,  that  wliere  a  f:;t  ■\i  l.i-v  is  pending,  and  the 
defendant  has   ojcafun  t(.>  apply  in  chaucery,  .:  liluil'y  pre- 

fer his  petition  to  the  equity  fi.le  of  the  court,  wiiorc  his  a.^ion  is 
pending,  who  will  if  it  hadbeou  reaibnable  to   luvc  granted  an  in- 
junflion,  order   the  canfe   to  be  delayed  till   the   fiit   in  equity  i« 
4:-t:er  nined.     Su  if  t'l  .■  fjic  at  law  is  b.-r>re  a  difcrernt  c }W<:  front 
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the  fait  In  equity,  the  pendency  of  a  bill  will  be  confidered  as  fi)f- 
ficient  reafon  to  aiuhorife  the  court  to  delay  the  caufe.  „  In  CDnle- 
quencc  of  this  injiinclion  to  (lay  proccedini^s  at  law,  pendintr  the 
bill  in  equity  is  rarely  necefiary  :  but  if  it  fliould  be  neceflary, 
courts  of  equity  have  power  to  grant  injiinctions  for  that  purpofe. 


w, 
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HEN  the  court  have  invefligated  the  faijts  contefted  by  the 
parties,  either  by  examining  the  witnclles  themfelves,  or  by  a 
committee,  whofe  report  is  returned  to  court,  if  the  facls  (lated  in 
the  petition  arc  not  proved,  or  if  they  are  not  fuch  as  entitle  the 
party  to  relief  prayed  for,  or  if  the  defendant  rebuts  the  equity  of 
the  plaintiff's  claim  by  matter  fet  up  and  proved  ■  by  liim,  the 
court  will  determine  that  the  petitioner  fliall  take  nothing  by  his 
petition  :  but  if  the  fuels  are  fubllantiated  by  v.irncfles,  and  con- 
tain fufficient  equity  to  aurhorifc  the  interpofitlon  of  the  court,  they 
proceed  to  pais  a  decree. 

A  decree  is  the  final  fentence,  or  order  of  court,  pronounced  on 
a  hearing  of  all  the  points  in  ifiiie,  and  determining  the  right  of 
all  the  parties  in  the  fuit  according  to  equity  and  good  confcience. 
It  is  the  fame  in  equity,  as  a  judgmer.i  in  a  court  of  law.  The 
decree  fliould  count  upon  the  petition  and  pleading"?,  if  any,  an^ 
fliould  flate  all  the  fads  whi<.h  are  found  to  be  true  by  the  court, 
and  which  arc  the  grounds  of  the  decree.  Where  tlic  court 
decree  the  payn»ent  o!  a  certain  fumofmoney^  they  grant  execution 
in  the  fame  manner  as  a  court  of  law.  Where  they  decree  the 
performance  of  a  fpecific  acl,  or  enjoin  the  refraining  from  a  par- 
»icular  ad',  it  is  done  under  a  certain  penalty.  Thus  where  the 
court  find  that  the  petitioner  has  an  equitable  right  to  land,  to  which 
the  defendant  has  the  apparent  legal  title,  tjiey  may  decree  that 
tlie  defendar.t  fliail  rL'lealtr  all  his  right  and  title,  to  tlie  plaintiff, 
within  a  certain  time,  under  a  certain  penalty.  If  the  plainiiit  is  iii 
]^oflefiion  and  the  defendant  has  brought  his  adion,  the  court  may 
•alfo  lav  an  injandion  on  the  defendant,  and  all  others,  not  to  pro- 
ceed at  Law  :  hy  which  tliey  can  eifcctu^illy  fecure  the  plaintiff  ia 
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the  pojlt  filon  cf  land,  to  which  he  has  a  right.      But  If  the  defend- 
ant is  in  pofTrdion  of  the  land  in  queftion,  the  court  can  only  decree 
that  he  (liall  convey  to  the  plaintiff  under  a  certain  penalty  ;  if  he 
rcfufes  to  convey,  they  cannot  put  the  plaintiff  into  poHelfiyn  of  the 
land,  but  muft  leave  him  to  a  recovery  of  the  penalty,   as  a  com. 
penfation  for  damages.     So  that  in  all  cafes,  tho  courts  of  equity 
are  faid  to  have  the  power  to  enforce  the  fpecific  performance  of  a 
contraft,  yet  they  cannot  doit  by  putting  the  party  into  the  poflefll* 
on  of  the  thin^  to  which  lie  is  entitled,  and  which  he  would  obtain  on 
a  fpecific  performance  :  they  can  only  enforce  their  decrees  by  pe- 
nalties.    If  the  defendant  has  property,  the  operation  ofa  penalty 
may  be  fufficiently   Iprere,  to  induce  him  to   comply  with  the  de- 
cree :  but  if  he  has  not  property,  be  is  out  of  the  reach  of  penal- 
ties.    It  therefore  appears,  that  there  is  a  defetT;  in  the    power  of  a 
court  of  chancery,  to  enforce   their  decrees  in   this  refpect  :  they 
ought  to  be  enabled  in  all  cafes  where  they  find  the  plaintifF  has 
equitable  right  to  the  poHefijon  of  a  thing,  efpeciully    of  lands,  to 
ifiiie  an   execution,  commanding  and  inipowering   the  IheriiF,  to 
put  him  in  actual  pofleffiou^  and  to  turn  out  the  defendant,  in  the 
fame  manner  as  courts  of  law  can  in  anions  of  difleifin,  where  the 
legal  title  is  found  to  be  in  the  plaintifF. 

Courts  of  equity  have  right  to  grant  injunftions,  to  retrain  par- 
ties from  bringing  faits  at  law,  from  proceeding  in  fuits  that  are 
pending,  or  to  enforce  the  execution  ofa  judgment  already  render- 
ed :  but  they  cannot  take  away  the  legal  right,  or  let  afide  and 
vacate  the  judgment.  *  But  as  it  would  be  improper  for  inferior 
to  controul  fuperior  jurifdiclions,  it  is'provided  that  all  f.iits  for  re- 
lief in  equity,  againft  any  judgment  given,  or  caufe  depending  at 
law,  in  the  fuperior  court,  fliall  be  brought  to  the  fuperior  court^ 
and  not  to  the  courts  of  common  pleas. 

If  the  defendant  fliils  to  do  the  a£t,  wiiich  he  is  decreed  to  per- 
form, or  difrcgarding  tlie  injundion,  does  the  acl  vvliich  he  was 
prohibited  to  do,  by  which  he  incurs  the  penalty,  a  writ  of  fcir« 
facias  may  be  brought  on  the  decree,  to  recover  the  fum  for- 
feited ;  and  tho  it  be  for  the  recovery  of  a  penalty,  yet  as  it  is  in- 
curred by  the  contempt  ofa  decree  of  the  court,   thfy  will  never 

relieve 
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relieve  the  defendant  againfl  it,  but  will  fubje-.t  him  to  th?  p.ivment 
cf  the  whole  fum.  Afcire  Bcins  lies  only  before  the  court,  who 
pafied  the  decree  :  but  being  in  the  nntnre  of  a  fuit  at  law,  would 
be  appealable  in  the  fame  manner,  as  anions  at  law.  «  Ad  ion  of 
debt  will  lie  on  the  decree  of  a  court  of  chancery,  to  recover  the 
penalty,  for  n<yt  performing  the  decree. 

Cofis  are  to  be  paid  according  to  the  difcretion  ofthc  court. 
It  is  a  general  rule,  where  the  petition  is  difmifled  on  a  plea  in 
abatement,  the  defendant  (liall  recover  coft  :  but  where  a  trial  is 
had  upon  the  merits,  the  court  have  a  difcretionary  power  to 
order  the  payment  of  coft,  as  fiiall  to  them  appear  juft  and  reafou- 
ablc,  according  to  the  circumftances  of  the  cafe. 

A  decree  can  bcfec  afideonly  in  two  wavs  ;  by  a  bill  of  review 

.'    .  .  .      ' 

and  writ  of  error.     «  Fy   the  Englirn  principles,  bills  ofreviev/ 

are  of  two  forts,  one  founded  on  fuppofed  error,  appearing  in  the 
decree  itfelf,  and  the  other  on  new  matter,  which  muft  arife  af- 
ter the  decree,  or  u'oon  new  proof,  which  could  not  have  been  ufed 
at  the  time,  when  the  decree  palled.  A  writ  of  error  feems  to  be  a 
compleat  remedy  in  cafe  of  error  apparent  on  the  face  of  the  de" 
crcc,  and  therefore  I  prefume  a  bill  of  review,  could  not  be  main- 
tained on  tluit  ground  :  but  where  new  matter  arifcs  after  the  de- 
cree, or  there  is  a  difcovcry  of  new  evidence,  which  could  not  have 
been  had  at  the  trial,  a  bill  of  review  is  luftainable,  and  is  in  the  na- 
ture of  a  peiition  for  a  new  trial  at  law. 

y  Writs  of  error  by  ftatute,  will  lie  for  matiifeft  and  material, 
error  appearing  of  record,  in  r.ny  degree,  pafled  in  a  fait  for 
relief  in  equity,  in  the  fame  manner  as  in  proceedings  at  law. 
Ofccurfe  this  writ  lies  from  the  court  uf  common  pleas,  to  the 
fuperior  court,  and  thence  to  the  fuprcme  courts  of  errors, 
•who  are  ihe  dernier  rcfort  in  matters  of  equity,  as  well  as  law. 

It  ir.  iuicrcflinc;  to  obferve   the  concifcnefs  and  fi;nj)licity  intro- 

di.Kcd   into  our  proceedings  inecpiity,  and  it  would  be  annifmg  to 

contrvft  ihem,  with  the  complex  and  circuitous  mode  of  proceeding 

in  the  Fngii/ii  courts  of  chancery.     While  our  mode  is  the  plainelt, 

ih^ir  mode  is  the  moll  intricate  that  ever  has  been  adopted  by  a 

■■  tribunal 
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tribunal  of  judice.  Volumes  arc  requiried  to  give  the  detail  of, 
mere  forms  :  and  fuch  is  the  fyftem  of  delay,  that  years  are  re- 
quired for  the  final  decifion  of  a  fuit,  which  is  profecuted  with  all 
poffible  difpatch.  This  immeafurable  delay,  has  become  prover- 
bial. Suits  have  been  frequently  depending,  till  the  parties  ori- 
ginally interefted  were  no  nioi'e,  and  fortunes  have  been  often 
wafted  in  fettling  a  contefted  right. 


POSTSCRIPT, 

A  HE  author  is  bound  to  e^prefs  his  obligations  to  Judge  Root, 
for  the  ufe  of  his  notes,  taken  fmce  h6  has  been  on  the  bench  of 
tliefuperior  court,  and  from  which  many  adjudications  have  been 
extracted  ;  and  aifo  to  Mr,  John  Trumbull,  of  Hartford,  fo^  his 
friendly  attention  to  the  correftion  of  the  work,  by  which  many 
errors  have  been  prevented.  He  fhould  do  iujuftice  to  his  feelings,  if 
he  did  not  exprefs  the  mcft  grateful  fentinients,  to  the  refpeclable 
lid:  of  fu!)fcribers,  who  have  honoured  him  with  their  patronage 
and  encouragement  in  every  part  of  tlie  Union.  Should  he  meet 
with  their  approbation,  it  will  be  an  ample  reward  for  the  years 
which  he  has  devoted  to  a  work,  which  is  the  firft  attempt  in  Ame- 
rica, to  digeft  the  laws  of  a  State,,  and  wiiich  he  now  prefcnts  to 
the  public,  with  the  hope  that  the  difficulty  of  the  undertaknity, 
and  the  utility  of  the  delign,  will  fecure  it  a  fayour:»ble  and  c?indid 
reception. 
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Liullcy  Peiribone, 
'J  miothy  Piikin  jun; 
W  iiJiam.  Perkins, 


a  r 


SUB  SC  RIB  E  J^S. 


AugunnsPettlhone, 
Ivoaii  Pomcroy, 
ilias  IVrkins, 
John  I'arrifli, 
oani'iel    Ferkin?, 
Eliflia  Paine, 
John  T .  Peters, 
i!.hzzvr  W.  Phelps, 

•t■^      •        n-     ''  ^ 

Danus  Pjiiney, 
Daniel  Putnam, 

R 
Ephraim  Pioot, 
Eradus  Root, 
Gamaliel  Ripley, 
Hezckiah  Ripley, 
William  Robinfon, 
Phiio.     Piiggies, 
Samuel  r.o'tuns, 
Jefie  Root, 
Stevens  WoQer^, 
Samnel  Rowland, 

S 
Zephanlah  H.  Smirh, 
Unalhao  Sn^lth,  jun. 
Baiziliia   Swift, 
John   Stflions, 
Samuel  W.  SoutbiTiayd, 
Aaron  Smith. 
Adonijah  Strong, 
EJiflia  Sterling, 
Earziliia  Sloflbn, 
Jolin  C,  Smith. 
Beni^min  Utiles,  jnn. 
Hem  in  ^  wift, 
Luther  Spaiding, 
Nathan  Jmith, 
Lewis  B.   Sturgis, 
John  Salter, 
jolm  Sergeant, 
William  S.witt,  jun. 
Koger  Skinner, 
Jofiah  ^tocl, 
Abel  SitmnonE,  jun. 
Samuel  Spring, 

i 

Flkrmah  Tifdale,  jun. 
John  Trowbridgp, 
William  Takou, 
Daiiiel  'iilder), 
Ccoriie    Tod, 
Jabez  11,  ToKiIiufon, 


W 

William  Williains, 

Sanuitl  WvDvs, 

William  VVilliilon, 

Elifha  Vales, 

Jofcph  Williams, 

Marvin  Wait, 

Jercrriah  VV  adfworth, 

i:  lijah  Waterman, 

Samuel  AVoodrutir, 
J'-fle  Wiilinnis, 
John  Waif  on, 
Nathan  Wheeler 
John  R.  Watrous, 
tioniuel  Woodward, 
Peter  \>^ebh, 
Amos  Wheeler, 
Solomon  Wales, 

NEW.ro  rk: 

Aaron  Purr, 

Rufus  King, 

Theodoru.s  Bailey, 

William  Cooper, 

Ezekiel  Gilbert, 

Kenry  Glen, 

Edward  LivingRon, 

Jonathan  N,  liavens, 

John  E.  Van  Allen, 

Philip  V.  Cortlandr, 

Peter  Van  CaaO)eck, 

James  Gordon, 

John  L.Ganiiuer. 

Thomas  Tredwcll, 

John  Watts, 

Samuel   Hoyd, 

Samuel  iVI.    Ilopkins, 

Tiiomas  Morris,  (2  fctts,) 

William  John  Ton, 

James  Kent, 

James  Wadfwonh, 

William  W.  Wolley,  (2  fetts.) 

NEJV^JERSET. 

Frederic  Prelinghuyfen, 
John  Rutherford. 
Jonathan  Dayton, 
Elias  Van  A  r  I'd  ale, 
John  F>eattie, 
EliJha  i^oadJnor, 


SU B  SC  R  JS  £  R  S. 


Lambert  C?Jwal]aclcr 
William  Griffith, 
Alexantier  C.  Macwhorter, 
Aaron  Ogdcn, 
L'avjd  A.  Ogdcn, 

J Rliea, 

Kithard  Stocl;ton, 
A.  D.  Woodruff, 
Jofeph  Wlieaton. 

PEJVNSTLFJNU, 
William  ijingliain, 
James  Rofs, 

Frederic  A.  Muldenber^, 
Daniel  Ilcifter, 
John  W.  Kittfra, 
1  homas  Hartley,' 
Andrew  Grrg, 
Albert  Galbtin, 
Samuel  M'  Clay, 
John  Swaiiwick, 
Ji'mcs  Armdrong, 
idward  IMrd, 
Izra  Bowman, 
Alexander  J.  Dallas, 
Thonias  Firzlinunons, 
Jasies  Giblbri,  - 
William  Irvine, 
Kobcrt    Morris,  .- 
Peter  Midilenberg, 
l^obert  Porter, 
William    Rawle, 
Tofeph  Thomas, 
jidward  Tilgiim.in, 
Jolin  ^'milie, 
Thomas  Scott, 
William  Wtl'l, 
J.  Prefton, 
George  Pennock, 
John  Thomfon, 

Zacbariah   Poulfon,  for  t'le   Li- 
brary Comtiany,  Philadelphia, 
Walter  Franklin, 
F«ter  Thomfon. 

DELAIVJRE. 
John  Vininrr, 
Henry  Latimer, 
John  Patten,   (2  fetfs,) 


MARTlANJi, 
John  Henry, 
Hic'iard  Potts, 
Jeremiah  C  rabb, 
Gnbriel  Chrillie, 
Gabriel  Davali, 
Gtorge  Dent, 
William   liindham, 
William  Vans  Murray, 
Thomas  i^prigg, 
J^ainucl  Smith, 
Hubert  Sniitli, 

Goldlboroagh,  jun. 

VIRGINIA, 
Henry   TazewtU,     » 
Stevens  T.  Mafon, 
Richard  Brent, 
Ifaac  C  oles, 
John  Clopton, 
\\  illiam  B.   Giles, 
Carter  B.  Harrifon, 
Joim  Heath, 
George  Hancock, 
James  Madifon,  jun. 
Andrew  More, 
John  Nicholas, 
Anthony  New^ 
JoGah  Pua-ker_, 
jojin  Page, 
Francis  Preflon, 
Robert  Rutherford, 
Axhraham   Venable, 
John  Elair, 

Jo!m  Eeckify,   (2  fetts.) 
Robert  Andrews, 
John  Alifon, 
Vv  iliiam  Aylctt, 
^V"illiam  W.  /idair, 
Carter  Beverly,  ^ 
Francis  Brooke, 
Cart^'r  Braxton,  jun. 
Edmand  Baiiy, 
Pan!  Carringtuii, 
JohnCoalter, 
Benjamin  Dalney, 
Join!   Dandricigc. 
'i'honias  Evans, 
Samuel  Grifiin, 
Cyrus  GrifKn_, 


SUBSCRIBERS. 


rhtlip  I.udwcll  Crynies, 

iioocit  orceiihow, 

Henry  Hiort, 

Patrick  Kenderfon, 

C  ateflDy   Jones, 

Kichard  LUj.nd  Lee,  (s.fctts.) 

John  Lyons, 

Ldmund  Jt-nnings  Lee, 

Warner  Lewis, 

John  LawfoH/ 

James  Madifun,  D.D. 

John  ^!unroe,    (2  feus.) 

Charles  Marfhall, 

John   James  I\laund,    (2  fetts.) 

John  i'viinor.  jun. 

Jofeph  Neville, 

William  iSivifonn, 

Thunias  Ntlfon,  jun. 

Hugh  Nclfon, 

Jofejjh  Preiuis, 

Kobert  FoUaj-d, 

George   Parker, 

Kdmund  lUmdolph, 

Eurwell  Starke, 

Robert  Saunders, 

Janus  Seniple, 

Charles   i^inmis, 

Thomas  Swann, 

St.  George   Fucker,   (2   fetts.) 

Samuel  Ivlcr, 

George  J  u^ker, 

Francis  Walker, 

Ralph  Wooiniley, 

James  Webb, 

William  ^V"Kkham, 

College  of  W^UIiani  and  Mary, 

Alexander  White. 


NORTH-CAROLINA 
Alexander  Martin, 
Thomas  Elount, 
yelFc  >rankrm, 
W  jHiam  B   Grovcj 
Nathaniel  Macon,  ' 

Abfalom   Tatom, 
Thomas  Eadjrer, 
AVilliam  J.  iyawlon, 
James  M'Dowall, 
JBcnjamin  W  illiams, 
Jofeph  W  in  lion, 

SOUTH  CAROLINA- 
Jacob  Read, 
Lnnuel  Benton, 
Robert  G.  Harper, 
William  ^mith,  ■; 

Riclii?rd  Winn, 
Wade  Kamptoa, 
Samuel  Karle, 
John  Hunter, 
Ralph   Izard, 
Ezekiel  Pickens, 
Rees. 

GEORGIA: 
Abraham    Baldwin,  ' 

Thomas  P.  Carner, 

KENTUCKY: 
John   Brown, 
Humphry  Marflial, 
Cln  iltopher  Greenup, 
Alexander  D'Orr, 
John  Edwanls, 

.S.—  IV.—  TERRITORY^ 
James  White. 


■•it\  v^ 


V 


